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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  ;he  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after  provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers',  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  sad 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  ohell 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  u.nusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  end  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  .Sa.  No  book  or  other  material  in  the  Library'  shalj  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Judicial  Division 

No.  A-5207 

BRUNO  AGOSTINO  and  STANLEY  SOCHA, 

co-partners  doing  business  under  the  firm  name 
and  style  of  BARRY  ARM  CAMP, 

Plaintiffs, 
vs. 

COLUMBIA  LUMBER  COMPANY,  INC.,  a  cor- 
poration, 

Defendant. 

AMENDED  COMPLAINT 

Comes  now  the  above-named  plaintiffs  and  for 
their  cause  of  action  against  the  defendant,  com- 
plain and  allege  as  follows: 

I. 

That  plaintiffs,  Bruno  Agostino  and  Stanley 
Socha,  at  all  times  herein  mentioned  w^ere  co-part- 
ners, doing  business  under  the  firm  name  and  style 
of  Barry  Arm  Camp. 

II. 

That  plaintiffs  are  informed  and  believe,  and 
therefore  allege  the  facts  to  be  true,  that  the  de- 
fendant is  now,  and,  at  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  Laws  of  the  Territory  of 
Alaska. 
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III. 

That  from  some  time  during  the  year  of  1944, 
and  up  to  and  including,  on  or  about  the  24th  day 
of  March,  1948,  plaintiffs  were  a  partnership  en- 
gaged in  a  logging  business  under  the  firm  name 
and  style  of  Bariy  Arm  Camp,  on  Mtisquito  Creek 
in  Prince  AYilliam  Sound,  Territory  of  Alaska. 

That  prior  to  July  10,  1948,  and  on  or  about  June 
23,  1945,  a  timber  sale  agreement  had  been  issued 
to  the  ])laintiffs  by  the  United  States  Department 
of  Agriculture,  by  and  through  the  Forest  Service, 
and  said  plaintiffs  were  in  possession  of  the  lands 
covered  thereby.  That  on  or  about  July  10,  1948, 
an  extension  agreement  was  entered  into  by  the 
above-mentioned  parties,  which  extension  agree- 
ment, extended  all  of  the  rights  of  the  plaintiffs 
and  their  assigns  up  to  and  including  December  31, 
1948. 

IV. 

That  on  or  about  the  24th  day  of  March,  1948,  the 
plaintiffs  entered  into  an  oral  contract  with  the 
defendant,  acting  by  and  through  (their)  its  agents, 
servants,  employees  and  officers,  Kenneth  D.  Lam- 
bert, Ted  Rowell,  Tom  Morgan,  Ted  Ray  and  a 
certain  Mr.  Griffit,  by  which  plaintiff  sold  to,  and 
the  defendant  purchased  all  of  plaintiff's  logging 
equipment,  machinery,  buildings  and  rights  includ- 
ing such  rights  as  the  plaintiff's  had  under  the  tim- 
bei'  permit  and  such  extensions  as  were  made ;  which 
included  the  right  to  cut  two  hundred  and  fifty 
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thousand  (250,000)  feet  of  timber,  and  agreed  to 
13ay  therefor  the  sum  of  $25,000.00,  on  or  before  the 
10th  day  of  April,  1948. 

V. 

That  relying  upon  defendant's  promise  to  pay  to 
plaintiffs  the  said  sum  of  $25,000.00  on  or  about  the 
10th  day  of  April,  1948,  as  full  consideration  for 
all  of  plaintiffs'  said  equipment,  machinery,  build- 
ing, rights,  and  timber  permit  or  rights  then  situate 
in,  at,  on  or  near,  or  pertinent  to,  said  Barry  Arm 
Camp.  Plaintiffs  on  or  about  the  24th  day  of  March, 
1948,  gave  to,  and  defendant,  acting  through  its 
president,  Tom  Morgan,  its  foreman  and  superin- 
tendent Kenneth  D.  Lambert  and  Ted  Rowell  and 
other  employees  whose  name  and  title  of  employ- 
ment are  unknown  to  these  plaintiffs  but  well  known 
to  the  defendant,  accepted  full,  complete  and  abso- 
lute possession  of  same ;  and  that  defendant  has  ever 
since  had,  and  been  in  possession  of  same,  except 
for  the  said  250,000  feet  of  timber  which  defendant 
has  already  cut  and  removed ;  have  kept,  used  and 
operated  said  equipment,  still  has  possession  thereof 
and  has  failed,  neglected  and  refused  to  pay  the 
plaintiffs  therefor. 

Said  defendant  acting  by  and  through  its  presi- 
dent and  general  manager,  Tom  Morgan,  its  super- 
intendent, foreman  and  its  other  officers,  agents  and 
employees  above-named  fully  ratified  said  oral  con- 
tract, accepted  and  now  retain  the  benefits  there- 
from, became  bound  thereby,  and  is  now  estopped 
to  deny  the  liability  thereby  created  and  is  obligated 
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and  bound  to  pay  according  to  the  terms  thereof, 
the  sum  of  $25,000.00. 

VI. 

That,  although  plaintiffs  have  frequently  made 
demand  of  defendant  for  the  payment  to  them  of 
the  said  sum  of  $25,000.00  as  the  purchase  price 
agreed  to  between  plaintiffs  and  defendant  for  said 
equipment,  machinery,  buildings  and  all  rights  that 
they  had  under  the  timber  permit,  no  part  of  same 
has  been  paid  by  defendant  to  the  plaintiffs,  and 
that  there  is  still  due,  owing  and  unpaid  by  defend- 
ant to  plaintiffs  the  said  sum  of  $25,000.00,  together 
with  interest  thereon  at  the  rate  of  six  per  cent 
(6%)  per  annum  from  the  10th  day  of  April,  1948, 
all  of  said  sum  and  interest  thereon  being  payable 
in  lawful  money  of  the  United  States  of  America. 

VII. 

Plaintiffs  further  allege,  that  they  are  entitled  to 
recover  from  the  defendant  the  further  sum  of 
$5,000.00  as  a  reasonable  attorney's  fees  for  the 
prosecution  of  this  action,  and  that  the  same  be 
taxed  as  a  part  of  the  costs. 

For  a  Second  and  Separate  Cause  of  Action, 

Plaintiffs  Allege: 

I. 

That  the  plaintiffs  incorporate  herein  and  by  ref- 
erence make  the  same  a  part  of  this  their  Second 
Cause  of  Action,  all  of  the  allegations  in  paragraphs 
numbered  I,  II,  III  and  VII  of  their  First  Cause 
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of  Action  herein  above  set  forth,  and  in  addition 
thereto  allege 

II. 

That  plaintiffs  offered  to  sell  all  of  their  logging 
equipment,  machinery,  buildings  and  all  rights  that 
they  had  under  their  timber  permit  and  extensions 
thereto  and  to  give  defendant  possession  thereof  for 
the  sum  of  $25,000.00,  and  the  defendant  acting  by 
and  through  its  agents,  officers  and  employees  named 
in  their  First  Cause  of  Action,  agreed  to  buy  same, 
and  to  pay  plaintiffs  the  sum  of  $25,000.00  therefor 
on  or  before  April  10,  1948. 

That  the  plaintiffs  did  sell  and  give  possession 
thereof  to  the  defendant,  and  the  defendant  did  buy 
same  and  did  take  and  retain  possession  thereof, 
and  still  retains  possession  thereof;  is  now  justly 
and  lawfully  indebted  to  the  plaintiff  in  the  sum 
of  $25,000.00  together  with  interest  thereon  at  the 
rate  of  six  (6%)  per  cent  per  annum  from  April 
10,  1948,  and  by  its  conduct  is  estopped  to  deny  said 
liability  in  said  sum,  or  any  part  thereof. 

For  a  Third  and  Separate  Cause  of  Action, 

Plaintiffs  Allege 

Comes  now  the  plaintiffs  above-named  and  for 
their  third  and  separate  cause  of  action  against 
against  the  above-named  defendant,  allege  and  state. 

I. 

That  the  plaintiffs  incorporate  herein  and  l)y  ref- 
erence make  the  same  a  part  of  this  their  Third 
Cause  of  Action,  all  of  the  allegations  set  forth  in 
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paragraphs  I,  II,  III  and  VII  of  their  First  Cause 
of  Action  herein  above  set  forth,  and  in  addition 
thereto  allege  and  state.  That  on  or  about  the  24th 
day  of  March,  1948,  the  defendant  became  indebted 
to  the  plaintiffs  and  became  obligated  and  bound  to 
pay  them  on  or  before  the  10th  day  of  April,  1948, 
the  sum  of  twenty-five  thousand  dollars  ($25,000.00) 
on  account  of  logging  equipment,  machinery,  build- 
ings and  rights  under  plaintiffs  timber  permit  sold 
and  delivered  to  the  defendant  by  the  plaintiffs  at 
the  defendant's  request  in  the  Thixd  Judicial  Divi- 
sion of  the  Territory  of  Alaska ;  which  property  the 
defendant  accepted  and  now  retains  and  have  failed, 
neglected  and  refused  to  pay  the  same  or  any  part 
thereof;  that  there  is  now  due  the  plaintiffs  from 
the  defendant  the  sum  of  $25,000.00  together  with 
interest  thereon  at  the  rate  of  six  per  cent  (6%) 
per  annum  from  April  10,  1948. 

Wherefore,  plaintiffs  pray  for  judgment  against 
defendant  for  the  sum  of  Twenty-five  Thousand 
Dollars  ($25,000.00),  together  with  interest  thereon 
at  the  rate  of  six  per  cent  (6%)  per  annum  from 
the  10th  day  of  April,  1948,  until  paid,  together  with 
attorneys'  fees  in  the  sum  of  Five  Thousand  Dollars 
($5,000.00),  said  sums  to  be  taxed  as  costs  in  said 
action,  and  their  costs  and  disbursements  herein 
incurred. 

/s/  HERMAN  H.  ROSS, 

Attorney  for  Plaintiffs. 

/s/  BAILEY  E.  BELL, 

Attorney  for  Plaintiffs. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

Herman  H.  Ross,  being  first  duly  sworn,  upon 
oatli,  deposes  and  says :  That  lie  is  one  of  the  attor- 
neys for  the  plaintiffs  mentioned  in  the  above 
Amended  Complaint ;  that  neither  of  the  defendants 
are  in  Anchorage,  Alaska  at  this  time;  that  due  to 
the  absence  of  the  plaintiffs  he  makes  this  verifica- 
tion. That  he  has  read  the  above  and  foregoing 
Amended  Complaint,  knows  the  contents  thereof 
and  that  the  same  is  true,  as  he  verely  believes. 
/s/  HERMAN  H.  ROSS.       - 

Subscribed  and  sworn  to  before  me  this  the  11th 
day  of  December,  1948. 

[Seal]        /s/  [Illegible] 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  Commission  Expires  on  the  8th  day  of  May, 
1950. 

[Endorsed]  :     Filed  December  11,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Comes  now  the  above  named  defendant,  and  in 
answer  to  the  First  Cause  of  Action  contained  in 
the  Amended  Complaint  of  the  Plaintiffs,  admits, 
denies  and  alleges  as  follows: 
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I. 

In  answer  to  paragraph  I.  of  Plaintiffs'  Amended 
Complaint,  the  defendant  does  not  have  sufficient 
information  on  which  to  form  a  belief  and  therefore 
denies  the  allegations  therein  contained. 

II. 

Defendant  admits  the  allegations  contained  in 
paragraph  II  of  Plaintiffs'  Amended  Complaint. 

III. 

As  to  Paragraph  III  of  said  Amended  Complaint, 
defendant  has  insufficient  information  on  which  to 
form  a  belief  and  therefore  denies  that  plaintiffs 
were  a  partnership  engaged  in  the  logging  business 
at  the  times  and  at  the  places  alleged  in  paragraph 
III  of  said  Amended  Complaint. 

Defendant  admits  that  on  or  about  June  23,  1945, 
a  timber  sale  agreement  was  entered  into  between 
the  United  States  Government  and  the  Barry  Arm 
Camp  as  represented  by  one,  Raj^mond  Grasser,  but 
defendant  alleges  that  said  agreement  as  extended 
expired  on  December  31,  1947,  and  was  not  revived 
until  July  10,  1948,  and  on  information  and  belief 
defendant  denies  the  other  allegations  contained  in 
Paragraph  III  of  said  Amended  Complaint. 

IV. 

In  answer  to  Paragraph  IV  of  said  Amended 
Complaint,  defendant  admits  that  Tom  Morgan  and 
Ted  Rowell  were  respectively  an  officer  and  em- 
ployee of  the  defendant,  but  defendant  denies  each 
and  every  other  material  allegation  therein  con- 
tained. 
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V. 

Defendant  denies  each  and  every  material  allega- 
tion contained  in  Paragraph  V  of  said  Amended 
Complaint. 

VI. 

As  to  Paragraph  VI  of  said  Amended  Complaint, 
Defendant  denies  that  $25,000.00  together  with  in- 
terest thereon  at  the  rate  of  six  (6%)  per  cent  per 
annum,  or  that  any  sum  whatsoever  is  now  owing 
by  the  defendant  to  the  plaintiffs. 

VII. 

Defendant  denies  the  allegations  contained  in 
paragraph  VII  of  said  Amended  Com])laint. 

As  to  Plaintiffs '  Third  Cause  of  Action,  contained 
in  said  Amended  Complaint,  defendant  admits,  de- 
nies and  alleges  as  follows: 

I. 

The  defendant  incorporates  herein  and  by  refer- 
ence makes  the  same  a  part  of  its  Answ^er  to  Plain- 
tiffs' Third  Cause  of  Action,  of  said  Amended  Com- 
plaint, all  of  paragraphs  numbered  I,  II,  III  and 
VII  of  its  Answer  to  paragraphs  numbered  I,  II, 
III  and  VII  of  Plaintiffs'  First  Cause  of  Action 
which  have  been  incorporated  in  Plaintiffs'  Third 
Cause  of  Action,  and  Defendant  denies  each  and 
every  other  material  allegation  contained  in  Plain- 
tiffs' Third  Cause  of  Action. 

Wherefore  defendant  prays  that  Plaintiffs' 
Amended  Complaint  be  dismissed,  and  that  they 
go  without  day,  and  that  defendant  have  judgment 
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against  the  plaintiffs  for  its  costs  and  disbursements 
herein,  including  a  reasonable  attorneys'  fee,  and 
for  such  other  and  further  relief  as  may  be  meet 
and  just  in  the  premises. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 
/s/  J.  L.  McCARREY,  JR., 

Attorneys  for  Defendant. 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Thomas  A.  Morgan,  being  first  duly  sworn,  de- 
pose and  say:  That  I  am  President  of  the  above 
named  defendant  corporation,  Columbia  Lumber 
Company,  Inc.;  that  I  have  read  the  foregoing  An- 
swer to  Amended  Complaint  and  know  its  contents 
and  that  the  facts  stated  therein  are  true  and  cor- 
rect as  I  verily  believe;  and  that  I  make  this  veri- 
fication on  behalf  of  said  defendant. 

/s/  THOS.  A.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  February,  1949. 

[Seal]        /s/  R.  BOOCHEVER, 

Notary  Public  for  Alaska. 

My  Commission  Expires  Oct.  20,  1951. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Feb.  11,  1949. 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDED  COMPLAINT 

Come  now  the  above  named  plaintiffs  and  in  com- 
pliance with  the  ruling  and  order  of  the  Court,  file 
this,  their  second  amended  complaint,  and  for  their 
cause  of  action,  allege  and  state: 

I. 

That  plaintiffs  Bruno  Agostino  and  Stanley 
Socha,  at  all  times  herein  mentioned  were  co-part- 
ners, doing  business  under  the  firm  name  and  style 
of  Barry  Arm  Camp. 

II. 

That  plaintiffs  are  informed  and  believe,  and 
therefore  allege  the  facts  to  be  true,  that  the  de- 
fendant is  now,  and,  at  all  times  herein  mentioned 
was  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  Territory  of  Alaska. 

III. 

That  from  sometime  during  the  year  of  1944,  and 
up  to  and  including  the  24th  day  of  March,  1948, 
plaintiffs  were  a  partnership  engaged  in  a  logging 
business  under  the  firm  name  and  style  of  Barry 
Arm  Camp,  on  Mosquito  Creek  in  Prince  William 
Sound,  Territory  of  Alaska. 

That  on  or  about  June  23,  1945,  a  timber  sale 
agreement  had  been  issued  to  the  plaintiffs  by  the 
United  States  Department  of  Agriculture,  by  and 
through  the  Forest  Service,  and  said  timber  sale 
agreement  had  been  renewed  and  extended  up  to 
the  31st  day  of  December  1948;  the  plaintiffs  were 
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in  possession  of  the  land  covered  thereby,  and  were 
entitled  to  cut  250,000  feet  BM  of  logs  and  timber, 
and  had  paid  in  advance  for  said  privilege,  the  sum 
of  two  hundred  fifty  dollars,  ($250.00). 

IV. 

That  the  plaintiffs  were  also  the  owners  of  the 
following  described  property,  in  and  around  Barry 
Arm  Camp,  near  the  mouth  of  Mosquito  Creek  on 
Prince  William  Sound,  in  the  Third  Judicial  Divi- 
sion of  the  Territory  of  Alaska,  as  follows,  to  wit: 

1 — 24x30',  two  story  bunk  house  and  cook  house, 
furnished  with  a  stove,  cooking  utensils,  dishes, 
beds,  matresses  and  springs  of  the  reasonable  value 
of  $6000.00; 

20 — boom  logs  and  20  connection  chains  of  the 
reasonable  value  of  $734.00 ; 

That  i^laintiffs  had  built  roads  that  cost  them 
$2000.00,  and  were  of  the  reasonable  value  of 
$2000.00; 

Blocks  and  lines  of  the  reasonable  value  of 
$1500.00 ; 

1 — Donkey  engine  and  cables  of  the  reasonable 
value  of  $5000.00; 

1 — Donkey  sled  of  the  reasonable  value  of  $1,- 
000.00; 

1 — D-8  caterpillar  tractor  of  the  reasonable  value 
of  $5000.00 ; 

1 — D-7  caterpillar  tractor  of  the  reasonable  value 
of  $5000.00; 
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1 — saw  mill  of  the  reasonable  value  of  $1950.00 ; 

1 — electric  light  plant  of  the  reasonable  value  of 
$100.00; 

1 — drill  press  of  the  reasonable  value  of  $150.00; 

2 — vices  of  the  reasonable  value  of  $50.00; 

1 — anvil  of  the  reasonable  value  of  $25.00; 

Mixed  tools  of  the  reasonable  value  of  $1000.00; 

Timber  rights  for  the  cutting  of  250,000  feet  BM, 
of  which  25,000  feet  was  suitable  for  trap  logs,  and 
were  worth  to  the  plaintiffs,  or  any  other  persons 
in  the  logging  business,  similarly  situated,  the  sum 
of  $45.00  per  1000  feet,  and  it  would  cost  approxi- 
mately $22.50  per  1000  feet  to  cut  and  market  the 
same,  leaving  a  profit  in  the  actual  value  of  the 
timber  rights  to  be  $562.50  on  the  trap  logs,  and  the 
balance  of  said  timber,  to  wit:  225,000  feet  BM  at 
$22.00  per  1000  feet,  would  market  for  $4950.00  in 
the  waters  of  Mosquito  Creek  at  Barry  Arm  Camp, 
and  it  would  cost  plaintiffs  or  defendant  either,  ap- 
l)roximately  50%  of  that  amount  to  cut  and  market 
said  timber,  and  that  the  net  value  of  the  timber 
would  be  $2475.00; 

6 — barrels  of  cliesel  oil  of  the  reasonable  value  of 
$90.00; 

11/2 — barrels  of  gasoline  of  the  reasonable  value 
of  $22.50; 

A  log  pond  that  had  cost  the  plaintiffs  for  one 
month  of  labor  of  four  men  and  a  caterpillar  tractor 
$3753.00,  and  that  the  pond  was  of  the  reasonable 
value  of  $3753.00 ; 
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That  said  property  above  described  was,  at  all 
times  herein  alleged,  of  the  reasonable  value  of 
$37,412.00. 

V. 

Plaintiffs  further  allege  that  on  or  about  the  24th 
day  of  March,  1948,  the  plaintiffs  sold  to  the  defend- 
ant, Columbia  Lumber  Company,  Inc.,  a  corpora- 
tion, all  of  the  above  described  property,  and  gave 
to  the  defendant,  at  its  request,  possession  of  all  of 
the  above  described  property,  and  the  defendant 
thereby  became  indebted  to  the  plaintiffs  and  obli- 
gated to  pay  the  plaintiffs  therefor,  the  reasonable 
value  thereof. 

VI. 

That  the  defendant  did  take  the  property,  now 
retains  the  same,  and  has  failed,  neglected,  and 
refused  to  pay  the  plaintiffs  therefor,  and  has  paid 
nothing  to  the  plaintiffs  for  the  same.  That  by 
reason  thereof,  the  defendant  is  justly  indebted  to 
the  plaintiffs  in  the  sum  of  $37,412.00,  but  plain- 
tiffs seek  to  recover  only  the  sum  of  $25,000.00; 
that  due  demand  for  the  j)ayment  thereof,  has  been 
made  by  the  plaintiffs  on  the  defendant,  and  that 
the  defendant  has  failed,  neglected,  and  refused  to 
pay  said  sum,  or  any  part  thereof,  and  that  the 
same  is  now  all  due  and  owing  from  the  defendant 
to  the  plaintiffs. 

Wherefore,  plaintiffs  pray  judgment  against  the 
defendant  for  the  sum  of  $25,000.00,  with  interest 
thereon  from  the  24th  day  of  March,  1948,  at  tlie 
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rate  of  6%  pev  annum,  and  all  costs  of  this  action, 
including  a  reasonable  sum  as  attorneys'  fees,  to  be 
fixed  by  the  Court,  and  for  such  other  and  further 
relief  as  the  Court  deems  just  and  equitable  in  the 
premises. 

/s/  BAILEY  E.  BELL, 
/s/  HERMAN  H.  ROSS, 

Attorneys  for  Plaintiffs. 

United  States  of  America, 
Territory  of  Alaska. 

Bruno  Agostino,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  he  is  the  above  named  plain- 
tiff mentioned  in  the  foregoing  Complaint;  that  he 
has  read  the  same  and  knows  the  contents  thereof, 
and  that  the  same  is  true  and  correct  as  he  verily 
believes. 

/s/  BRUNO  AGOSTINO. 

Subscribed  and  Sworn  to  before  me  this  2nd  day 
of  June,  1949. 

[Seal]        /s/  BAILEY  E.  BELL,  JR., 
Notary  Public, 

Territory  of  Alaska. 
~Mj  commission  expires  5/3/53. 

Service  of  a  copy  of  above  acknowledged  this  2nd 
day  of  June,  1949. 

/s/  EDWARD  V.  DAVIS, 

Of  Attorneys  for  Defendant. 

[Endorsed]  :     Filed  June  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  AND  MAKE  MORE 
DEFINITE  AND  CERTAIN 

Comes  now  the  defendant  in  the  above  entitled 
action,  by  and  through  its  attornej^s,  and  moves  the 
Court  as  follows : 

I. 

To  strike  so  much  of  paragraph  VI  of  plaintiff's 
second  amended  Complaint  as  commences  on  line 
four  of  said  paragraph  and  as  reads  as  follows: 

"$37,412.00,  but  plaintiffs  seek  to  recover  only  the 
sum  of" 

for  the  reason  that  that  portion  of  said  second 
amended  Complaint  is  irrelevant,  redundant  and 
frivolous. 

11. 

To  require  the  plaintiffs  to  make  their  second 
amended  Complaint  more  definite  and  certain  by 
setting  forth,  with  reference  to  paragraph  V  thereof, 
the  name  or  names  of  the  person  or  persons  to  whom 
plaintiffs  sold  the  property  described  in  said  para- 
graph, and  the  name  or  names'  of  the  person  or  per- 
sons at  whose  request  it  is  alleged  that  possession 
was  given  to  said  property,  and  in  what  capacity 
said  person  or  persons  claimed  to  be  acting  for  the 
defendant. 

III. 

To  require  the  x3laintiffs  to  make  theii'  second 
amended  Complaint  more  definite  and  certain   by 
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setting  forth,  with  respect  to  paragraph  VI  thereof, 
the  name  or  names  of  the  individual  or  individuals 
who  demanded  payment  of  the  defendant,  the  time 
and  place  where  such  demand  was  made,  the  name  or 
names  of  the  person  or  persons  who  allegedly  re- 
ceived such  demand  on  behalf  of  the  defendant,  and 
in  what  capacity  such  person  or  persons  claimed 
to  be  receiving  such  demand. 

Dated  at  Anchorage,  Alaska,  this  2nd  day  of  June, 
1949. 

FAULKNER,  BANFIELD  & 
BOOCHEVER  and 
DAVIS  &  RENFREW, 

Attorneys  for  Defendant. 

By  /s/  R.  BOOCHEVER. 

Cop3^  received  this  2nd  day  of  June,  1949. 

/s/  HERMAN  H.  ROSS, 

Attorney  for  Plaintiffs. 

[Endorsed] :     Filed  June  2,  1949. 
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ANSWER  AND  COUNTERCLAIM  TO 
SECOND  AMENDED  COMPLAINT 

Comes  now  Columbia  Lumber  Company,  Inc.,  a 
corporation,  the  above  named  -defendant,  and  by 
way  of  answer  and  counterclaim  to  plaintiff's  Sec- 
ond Amended  Complaint,  admits,  denies  and  alleges 
as  follows: 
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I. 

Defendant  admits  the  allegations  of  Paragraphs 
I  and  II  of  plaintiff's  Second  Amended  Complaint. 

11. 

Defendant  admits  the  allegations  of  the  first  para- 
graph of  Paragraph  III  of  plaintiff's  Second 
Amended  Complaint,  except  that  defendant  alleges 
that  in  all  negotiations  concerning  the  matter  here 
at  issue,  defendant  dealt  with  the  plaintiff,  Bruno 
Agostino,  and  at  that  time  defendant  had  no  knowl- 
edge or  information  that  plaintiff,  Stanley  Soclia, 
was  interested  in  the  property  which  is  the  subject 
of  this  action. 

III. 

Defendant  admits  that  on  or  about  the  23rd  day 
of  June,  1945,  a  timber  sales  agreement  w^as  issued 
to  certain  parties  believed  by  defendant  to  be  pred- 
ecessors in  interest  of  the  plaintiffs  by  the  United 
States  Forest  Service,  an  agency  of  the  United 
States  Department  of  Agriculture,  and  that  said 
timber  sales  agreement  was  renewed  and  extended 
to  and  including  the  31st  day  of  December,  1948, 
and  in  that  connection  alleges  that  the  timber  sales 
agreement  above  mentioned  expired  on  the  31st  day 
of  December,  1947  and  was,  on  or  about  the  10th 
day  of  July,  1948,  renewed  and  extended  for  the 
period  ending  December  31,  1948.  Defendant  has 
no  knowledge  or  information  sufficient  to  form  a  be- 
lief concerning  the  other  allegations  of  the  second 
paragraph  of  Paragraph  III  of  plaintiff's  Second 
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Amended   Complaint,   and   for   that   reason   denies 
each  and  all  of  such  allegations. 

IV. 

Defendant  has  no  sufficient  knowledge  or  infor- 
mation to  form  a  belief  concerning  the  allegation 
contained  in  Paragraph  IV  of  plaintiff's  Second 
Amended  Complaint  having  to  do  with  the  owner- 
ship of  the  property  described  in  said  paragraph 
and  located  in  and  around  Barry  Arm  Camp,  and 
for  that  reason  denies  each  and  all  the  allegations 
contained  in  such  j^aragraph  concerning  ownership 
of  the  property.  Defendant  specifically  denies  that 
the  values  set  opposite  the  various  items  in  such 
paragraph  were  or  are  the  reasonable  value  of  such 
items,  or  that  such  property  in  the  aggregate  was 
of  the  reasonable  value  of  $37,412.00,  or  any  sum  at 
all  in  excess  of  $9,000.00  for  all  the  property  owned 
by  plaintiffs  or  claimed  by  them  at  the  time  and 
])]ace  in  question.  In  that  connection,  as  defendant 
is  informed  and  believes,  and  so  alleges  the  fact  to 
be,  certain  of  the  property  described  in  Paragraph 
IV  of  plaintiff's  Second  Amended  Complaint  be- 
longed to  third  parties,  and  has  since  been  repos- 
sessed and  taken  from  the  premises  by  such  third 
parties,  to-wit: 

1     donkey  engine  and  cables 

1     D-8  caterpillar  ti'actor 

1     D-7  caterpillar  tractor 

V. 

Defendant  denies  each  and  all  the  alleeations  of 
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Paragraph  V  of  plaintiff's  Second  Amended  Com- 
plaint, and  in  that  connection  alleges  that  on  or 
about  the  last  day  of  June,  1948,  plaintiff,  Bruno 
Agostino,  and  defendant  reached  an  agreement  for 
the  sale  of  the  property  located  at  plaintiffs'  camp 
at  Barry  Arm  Camp  for  the  sum  of  $10,000.00,  and 
that  such  agreement  was  reduced  to  writing  and 
was  by  the  plaintiffs  repudiated,  all  as  will  more 
fully  appear  from  defendant's  first  affirmative  de- 
fense hereinafter  set  forth. 

VI. 

Defendant  admits  that  it  has  paid  nothing  to 
plaintiffs,  and  denies  each  and  all  the  other  allega- 
tions of  Paragraph  VI  of  x^laintiff's  Second 
Amended  Complaint,  and  m  that  connection  refer- 
ence is  made  to  the  allegations  contained  in  defend- 
ant's first  affirmative  defense  contained  in  its 
answer  to  plaintiff's  Second  Amended  Complaint, 
and  by  reference  incorporates  the  allegations  of 
such  affirmative  defense  to  the  same  extent  as 
though  set  out  in  full  at  this  point. 

First  Separate  Answer  and  Affirmative  Defense 

As  a  first  separate  answer  and  affirmative  defense 
to  plaintiff's  Second  Amended  Complaint,  defend- 
ant alleges  as  follows: 

I. 

That  on  or  about  the  last  day  of  June,  1948,  de- 
fendant made  an  oral  agreement  with  the  plaintiff, 
Bruno  Agostino,  by  the  terms  of  which  defendant 
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agreed  to  purchase  and  plaintiff,  Bruno  Agostino, 
agreed  to  sell,  all  of  the  equipment,  buildings  and 
property  claimed  by  the  plaintiff  located  at  a  place 
known  as  Barry  Arm  Camp,  for  an  agreed  price  of 
$10,000.00.  $3,300.00  of  such  sum  was  to  be  deposited 
with  the  Clerk  of  the  Court  i3ending  settlement  of  a 
dispute  as  to  title  to  some  of  such  property  between 
Bruno  Agostino  and  one  Roy  Grasser,  or  Ray  Cras- 
ser. At  the  same  time  and  place  it  was  agreed  by 
the  parties  that  the  oral  agreement  should  be  re- 
duced to  writing  by  Harold  J.  Butcher,  attorney 
for  the  plaintiff,  Bruno  Agostino.  It  was  further 
agreed  by  the  parties  that  the  agreement  there 
reached  contained  all  the  terms  and  conditions  in 
connection  with  the  agreement  in  question,  and  that 
there  were  no  other  agreements,  verbal  or  written, 
pertaining  to  the  sale  of  the  property  above  men- 
tioned or  to  the  method  of  payment  for  such  prop- 
erty, except  as  set  forth  in  the  agreement,  all  as  will 
more  full}'  appear  from  Exhibit  "A"  hereto  at- 
tached and  by  reference  made  a  part  of  this  para- 
graph to  the  same  extent  as  though  set  out  in  full 
herein. 

II. 

That  on  or  about  the  2nd  day  of  July,  1948,  the 
oral  agreement  above  mentioned  was  reduced  to 
writing,  save  and  except  that  such  agreement  as 
written  did  not  include  a  list  of  the  jDroperty  being 
sold,  and  thereupon  the  agreement  as  written  was 
signed  by  plaintiff,  Bruno  Agostino,  and  acknowl- 
edged by  said  party,  and  was  submitted  to  defend- 
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ant  by  plaintiff's  attorney  by  mail  directed  to  the 
defendant  at  Juneau,  Alaska. 

III. 

That  defendant  received  the  written  agreement 
above  mentioned  on  or  about  the  5th  day  of  July, 
1948,  and  thereupon  came  to  Anchorage,  Alaska  to 
consult  with  defendant's  attorney  about  such  agree- 
ment, and  at  that  time  found  that  defendant's  at- 
torney had  left  Anchorage  and  would  be  absent  for 
a  short  while.  That  thereafter,  on  or  about  the  19th 
day  of  July,  1948,  defendant  notified  plaintiff's  at- 
torney by  letter  that  the  agreement  was  satisfactory 
with  the  exception  of  the  fact  that  it  did  not  include 
a  list  of  the  propery  being  sold.  That  a  copy  of 
defendant's  letter  directed  to  plaintiff's  attorney 
dated  July  19,  1948  is  hereto  attached  marked  Ex- 
hibit "B,"  and  by  reference  made  a  part  of  this 
answer  to  the  same  extent  as  though  set  out  in  fid  I 
herein. 

ly. 

That  on  or  about  the  10th  day  of  July,  1948,  the 
agreement  above  mentioned  was  executed  on  behalf 
of  the  defendant,  by  its  President,  Thomas  A.  Mor- 
gan, and  was  delivered  to  defendant's  attorney  J.  L. 
McCarrey,  Jr.,  of  Anchorage,  Alaska,  together  with 
checks  in  the  amount  of  $5,000.00  representing  the 
initial  payment  to  be  made  under  the  terms  of  such 
agreement,  together  with  all  other  x:)ayments  to  ))e 
made  by  defendant  under  such  agreement  until  Sep- 
tember 15,  1948,  and  at  that  time  defendant's  at- 
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torney  was  directed  to  deliver  the  executed  agree- 
ment to  jDlaintiff 's  attorney  and  to  deposit  the  initial 
payment  with  the  Clerk  of  the  Court  according  to 
the  terms  of  the  agreement  upon  plaintiff's  furnish- 
ing a  list  of  the  property  to  be  sold  in  accordance 
with  the  oral  agreement  later  reduced  to  writing 
above  mentioned,  and  defendant's  attorney  was  di- 
rected to  deliver  the  other  checks  to  plaintiff  as  the 
amounts  represented  by  such  checks  became  due 
under  the  terms  of  the  agreement.  At  that  time 
plaintiff's  attorney  was  notified  that  defendant  was 
ready  and  willing  to  consummate  the  purchase 
agreement  upon  plaintiff's  furnishing  the  list  of 
property  to  be  sold  as  above  mentioned. 

V. 

That  a  copy  of  the  written  agreement  above  men- 
tioned is  hereto  attached  marked  Exhibit  "A,"  and 
by  reference  is  made  a  part  of  this  answer  to  the 
same  extent  as  though  set  out  in  full  herein. 

VI. 

That  plaintiff  refused  to  furnish  a  list  of  the 
property  being  sold,  and  claimed  that  a  part  of  the 
property  which  plaintiff  theretofore  had  agreed  to 
sell,  namely,  a  certain  cabin  located  within  the 
Bairy  Arm  Camp,  was  not  to  be  included  in  the 
sale,  and  refused  to  execute  a  bill  of  sale  or  other- 
wise to  consummate  the  purchase  agreement. 

VII. 

That  under  the  terms  of  the  agreement  above 
mentioned,  hereto  attached  marked  Exhibit  "A," 
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defendant  removed  two  certain  caterpillar  tractors 
inehided  in  the  terms  of  such  purchase  agreement 
from  plaintiff's  camp,  a  distance  of  approximately 
one  mile  to  defendant's  camp,  and  proceeded  to  re- 
pair such  tractors  preparatory  to  using  them  under 
the  sale  defendant  thought  had  been  consummated, 
and  that  in  such  repair  defendant  expended  in  ex- 
cess of  $2,000.00  in  labor  and  materials. 

VIII. 

That  the  caterpillar  tractors  above  mentioned 
were  not  used  by  the  defendant  at  any  time  for  log- 
ging porposes,  but  that  one  of  such  tractors  was 
used  for  the  purpose  of  towing  the  other  tractor 
from  plaintiff's  camp  to  defendant's  camp,  and  for 
the  purpose  of  hauling  a  small  amount  of  oil  and 
supplies  from  one  portion  of  defendant's  camp  to 
another  jDortion  thereof. 

IX. 

That  under  the  terms  of  the  agreement  above 
inentioned,  a  copy  of  which  is  hereto  attached 
marked  Exhibit  "A,"  defendant  used  the  bunk 
house  portion  of  plaintiff's  Barry  Arm  Camp  as 
living  quarters  for  one  of  its  employees  from  ap- 
proximately the  1st  day  of  August,  1948,  to  the  1st 
day  of  September,  1948. 

X. 

That  immediately  upon  learning  that  plaintiff, 
Bruno  Agostino,  had  repudiated  the  written  agree- 
ment above  mentioned  and  had  refused  to  consum- 
niate  the  agreement,  defendant,  on  or  about  the  1st 


26  Columbia  Lumher  Co.,  Inc. 

day  of  September,  1948,  vacated  the  bunk  house 
above  mentioned  and  returned  the  caterpillar  trac- 
tors above  mentioned  to  their  former  location  on 
IDlaintiff's  premises. 

XL 

That  the  purchase  agreement  above  mentioned 
was  never  consummated  due  to  the  refusal  of  plain- 
tiff to  consummate  the  same,  and  defendant,  as  it  is 
informed  and  believes,  and  so  alleges  the  fact  to  be, 
should  not  be  held  liable  to  plaintiif  for  any  dam- 
ages. If  in  fact  plaintiff  was  damaged  by  such 
possession,  such  damages  should  not  exceed  the  rea- 
sonable rental  value  of  the  bunk  house  above  men- 
tioned and  of  the  caterpillar  tractors  above  men- 
tioned during  the  time  such  property  was  retained 
by  defendant. 

XII. 

That  defendant  did  not  take  possession  of  the 
so-called  saw  mill  or  the  donkey  engine,  or  any  of 
the  other  equipment  which  plaintiff  had  agreed  to 
sell  to  defendant,  except  the  tractors  and  bunk  house 
as  above  set  forth. 

XIII. 

That  the  tractors  above  mentioned  at  the  time 
they  were  returned  to  plaintiff's  premises,  were  in 
better  condition  than  at  the  time  they  were  removed 
to  defendant's  premises,  as  above  set  forth,  and  tliat 
the  bunk  house  was  left  in  at  least  as  good  condition 
as  it  was  at  the  time  it  was  occupied  by  defendant's 
employee. 
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XIV. 

That  as  defendant  is  informed  and  believes,  and 
so  alleges  the  fact  to  be,  one  of  the  tractors  above 
mentioned  was  repossessed  by  its  owner,  Ellamar 
Packing  Company,  under  the  provisions  of  a  con- 
ditional sales  contract  entered  into  between  such 
])acking  company  and  the  plaintiffs,  or  their  pre- 
decessors in  interest,  such  repossession  having  taken 
place  on  or  about  the  1st  day  of  October,  1948,  and 
that  as  defendant  is  informed  and  believes,  and  so 
alleges  the  fact  to  be,  the  donkey  engine  and  the 
other  caterpillar  tractor  were  taken  from  the  prem- 
ises on  or  about  the  25th  day  of  September,  1948 
by  one  Raymond  Grasser  under  some  sort  of  claim 
of  ownership  of  such  property  by  the  said  Raymond 
Grasser. 

XV. 

That  defendant  does  not  have  possession  of  any 
of  plaintiff's  property  or  equipment,  and  never  had 
possession  of  any  of  such  property  or  equipment 
excei)t  as  to  the  bunk  house  and  the  tractors  above 
mentioned,  and  such  roperty  was  returned  by  de- 
fendant to  plaintiff's  premises  on  or  about  the  1st 
day  of  September,  1948,  as  above  set  forth. 

As  a  second  separate  answer  and  second  affirma- 
tive defense  to  plaintiff's  Second  Amended  Com- 
plaint, defendant  alleges  as  follows: 

I. 

Defendant  adopts  the  allegations  of  Paragraphs 
numbered  I  through  XV  of  its  first  separate  answer 
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and  affirmative  defense  in  alleging  its  second  sepa- 
rate answer  and  affirmative  defense,  and  by  refer- 
ence thereto  re-alleges  and  adopts  such  allegations 
to  the  same  extent  as  though  set  forth  in  full  herein. 

II. 

That  plaintiff,  Bruno  Agostino,  breached  the 
terms  and  conditions  of  the  agreement  entered  into 
by  the  parties  on  or  about  the  last  day  of  June, 
1948,  above  mentioned,  by  refusing  to  deliver  a  list 
of  the  property  covered  by  the  agreement  and  by 
attempting  to  exclude  some  of  the  property  covered 
by  the  agreement,  and  by  repudiating  such  agree- 
ment, all  as  has  heretofore  been  set  forth. 

III. 

That  in  making  the  agreement  above  mentioned, 
plaintiff,  Bruno  Agostino,  expressly  and  by  impli- 
cation, warranted  that  he  had  good  title  to  the  prop- 
erty in  question  free  and  clear  of  all  encumbrances, 
and  had  the  present  right  to  sell  the  same  except 
as  to  the  possible  claim  of  Raymond  Grasser  to  the 
extent  of  $3,300,  as  above  set  forth. 

IV. 

That  in  truth  and  in  fact,  as  plaintiff  well  knew, 
he  had  no  title  to  the  R.  D.-8  caterpillar  tra^ctor 
which  was  a  part  of  the  property  covered  by  the 
agreement,  and  as  plaintiff  well  knew,  such  tractor 
was  owned  by  Ellamar  Packing  Company,  and  that 
the  only  interest  of  plaintiff  therein  was  by  reason 
of  a  conditional  sale  contract  claimed  b}^  the  vendor 
to  be  in  default.  That  as  defendant  is  informed  and 
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believes,  and  so  alleges  the  fact  to  be,  the  vendor, 
Ellamar  Packing  Company,  on  or  about  the  1st 
day  of  October,  1948,  repossessed  the  tractor  above 
mentioned  and  took  it  away  from  Barry  Arm  Camp 
to  some  place  unknown  to  defendant. 

V. 

That  defendant  at  all  times  has  been  ready,  will- 
ing and  able  to  perform  the  agreement  above  men- 
tioned on  its  part,  but  was  prevented  from  so  per- 
forming by  the  breach  of  such  agreement  and  its 
repudiation  by  plaintiff,  Bruno  Agostino. 

As  a  third  separate  and  further  answer  to  plain- 
tiff's Second  Amended  Complaint,  and  by  way  of 
counterclaim  thereto,  defendant  alleges  as  follows: 

I. 

Defendant  adopts  the  allegations  of  Paragraphs 
immbered  I  through  XV  of  its  first  separate  an- 
swer and  affirmative  defense  and  Paragraphs  num- 
bered I  through  V  of  its  second  separate  answ^er 
and  affirmative  defense,  in  alleging  its  third  sep- 
arate and  further  answer  to  plaintiff's  Second 
Amended  Complaint,  and  its  Counterclaim  and  by 
reference  thereto  re-alleges  and  adopts  such  al- 
legations to  the  same  extent  as  though  set  forth 
in  full  herein. 

II. 

The  plaintiffs  were  unjustly  enriched  in  the  sum 
of  Two  Thousand  ($2,000.00)  Dollars  represented 
by  the  value  of  materials  and  labor  expended  on  the 
tractors  above  described  by  defendant  in  reliance 
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upon  plaintiffs'  agreement  made  on  or  about  the 
last  day  of  June,  1948. 

III. 

That  defendant  has  been  damaged  in  the  sum  of 
Two  Thousand  ($2,000.00)  Dollars,  the  amount  ex- 
pended upon  said  tractors  as  a  result  of  the  breach 
and  repudiation  of  the  agreement  made  by  the 
plaintiff,  Bruno  Agostino. 

Wherefore,  defendant  prays  for  judgment  in  this 
matter  as  follows: 

1.  That  plaintiffs  take  nothing  by  reason  of 
their  second  Amended  Complaint  filed  in  this  ac- 
tion. 

2.  That  defendant  may  have  and  recover  judg- 
ment against  ]3laintiffs  for  the  sum  of  Two  Thou- 
sand ($2,000.00)  Dollars  on  defendant's  counter- 
claim. 

3.  For  defendant's  costs  and  disbursements  in 
this  action  incurred,  including  a  reasonable  attor- 
neys' fee  to  be  set  by  the  Court. 

4.  For  such  other  and  further  relief  as  to  the 
Court  may  seem  meet  and  equitable  in  the  prem- 
ises. 

FAULKNER,  BANFIELD  and 

BOOCHEVER, 
J.  L.  McCARREY,  JR., 
DAVIS  &  RENFREW, 

Attorneys  for  Defendant, 

By  /s/  EDWARD  V.  DAVIS. 
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United  States  of  America, 
Tei'ritory  of  Alaska — ss. 

I,  Thomas  A.  Morgan,  being  first  duly  sworn, 
depose  and  say:  That  I  am  President  of  the  above 
named  corporation,  Columbia  Limiber  Company, 
Inc.;  that  I  have  read  the  foregoing  Answer  and 
Counterclaim  to  Second  Amended  Complaint  and 
know  the  contents  thereof,  and  that  the  facts  stated 
therein  are  true  and  correct  as  I  verily  believe ;  and 
that  I  make  this  verification  on  behalf  of  said  de- 
fendant. 

/s/  THOS.  A.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  June,  1949. 

[Seal]  /s/  EDWARD  Y.  DAVIS, 

Notary  Public  for  Alaska. 

My  Commission  expires :  11-7-1950. 

EXHIBIT  A. 

Sales  Agreement 

This   agreement,   entered   into   this. day   of 

July,  1948,  by  and  between  BRUNO  AGOSTINO 
of  Anchorage,  Alaska,  the  party  of  the  first  part, 
hereinafter  referred  to  as  the  seller,  and  the  CO- 
LUMBIA LUMBER  COMPANY,  a  corporation 
organized  under  the  laws  of  the  Territory  of 
Alaska,  with  headquarters  at  Juneau,  the  party  of 
the  second  part,  hereinafter  referred  to  as  the  pur- 
chaser. 


32  Columbia  Lumber  Co.,  Inc. 

Witnesseth:  Whereas  the  seller  has  in  the  past 
performed  certain  logging  operations  at  Barry  Arm 
in  the  Prince  William  Sound  area  under  Forest 
Service  permit,  and 

Whereas  the  purchaser  is  now  engaged  in  similar 
operations  at  the  same  place,  and 

Whereas  upon  the  termination  of  the  logging 
operations  of  the  seller,  he  left  certain  buildings, 
materials,  and  equipment  at  the  Barry  Arm  Camp, 
and 

Whereas,  these  buildings,  materials,  and  equip- 
ment are  of  value  to  the  purchaser  and  said  pur- 
chaser can  make  use  of  the  same  in  its  logging  op- 
erations, 

Wherefore,  it  has  been  mutually  agreed  that  the 
seller  will  sell  and  the  purchaser  will  purchase  all 
those  buildings  and  all  of  that  equipment  and  all 
of  those  materials  now  located  at  Barry  Arm  in 
the  Prince  William  Sound  area  and  the  jourchaser 
will  purchase  all  of  the  above  mentioned  buildings, 
materials,  and  equipment  for  the  total  sum  of  Ten 
Thousand  Dollars  ($10,000.00),  lawful  money  of 
the  United  States,  to  be  paid  by  the  said  purchaser 
to  the  seller  in  accordance  with  the  following  terms 
and  conditions: 

That  following  the  signing  of  this  instrument  and 
before  the  10th  day  of  July,  1948,  the  purchaser  will 
deposit  with  the  Clerk  of  the  District  Court  for  the 
Third  Division  at  Anchorage,  Alaska,  by  and 
through  Harold  J.  Butcher,  Attorney  for  the 
seller,  the  sum  of  Thirty  Three  Hundred  Dollars 
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($3300.00)  which  sum  is  to  be  held  on  deposit  in 
escrow  b}'  said  Clerk  of  said  Court  for  the  purpose 
of  saving  the  purchaser  harmless  from  any  claim 
made  against  the  seller's  camp  and  equipment  and 
materials  the  subject  of  this  purchase,  by  Roy  Gras- 
ser,  who  has  filed  suit  seeking  from  the  seller  the 
amount  above  stated;  and  it  is  agreed  that  the  said 
sum  will  remain  on  deposit  and  will  be  held  in  es- 
crow with  said  Clerk  until  the  litigation  between 
the  seller  and  the  said  Ray  Grasser  has  been  settled 
by  the  Court.  In  the  event  that  the  seller  is  suc- 
cessful and  a  decision  is  made  in  his  favor  that  no 
monies  are  due  and  owdng  to  the  said  Ray  Grasser, 
then  said  sum  will  be  turned  over  to  the  said  seller 
and  if  the  decision  is  in  favor  of  Ray  Grasser  in 
the  sum  stated  or  in  any  part  of  said  sum,  then 
said  sum  will  be  paid  over  to  Ray  Grasser  by  the 
said  Clerk  of  the  Court,  or  that  part  required  to 
satisfy  said  judgment.  In  the  event  that  there  re- 
mains monies  in  the  6scroW'  account  which  are  not 
ordered  payable  to  Ray  Grasser  by  the  Court,  then 
such  sums  shall  be  made  payable  upon  settlement 
to  the  seller  herein  named. 

It  is  further  agreed  that  on  or  before  the  15th 
day  of  July,  1948,  the  purchaser  will  pay  into  the 
account  of  the  seller  at  the  Bank  of  Alaska  at  Anchor- 
age the  Sum  of  Seven  Hundred  Dollars  ($700.00), 
and  then  commencing  on  or  before  the  15th  day  of 
August,  1948,  the  sum  of  One  Thousand  Dollars 
($1000)  per  month  paid  in  the  account  as  indicated 
above  and  the  same  sum  on  each  subsequent  month 
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thereafter  until  six  (6)  payments  of  One  Thousand 
Dollars  ($1000)  each  have  been  made  into  the  ac- 
count of  the  Seller.  It  is  specifically  agreed  that 
there  shall  be  no  paj^ment  of  interest  on  any  amount 
herein  stated. 

Immediately  upon  the  signing  of  this  instrument 
by  the  purchaser  and  notice  of  such  signing  con- 
veyed to  the  seller  or  to  his  attorney,  Harold  J. 
Butcher,  a  bill  of  sale  covering  all  of  the  buildings, 
materials  and  equipment  located  at  Barry  Arm  will 
be  placed  in  escrow  at  the  Bank  of  Alaska  to  be 
delivered  to  the  purchaser  upon  its  making  payment 
in  full  the  purchase  price  herein  set  forth. 

The  seller  agrees  that  upon  the  execution  of  this 
instrument,  the  said  purchaser  may  take  possession 
of  said  buildings,  materials  and  equipment  located 
at  Barry  Arm  and  make  use  of  the  same  in  such 
manner  as  the  said  purchaser  desires,  and  that  for 
all  practical  purposes  said  buildings,  materials  and 
equipment  will  be  treated  as  though  full  title  had 
passed  to  the  purchaser. 

This  contract  and  all  its  terms  and  conditions 
shall  inure  to  and  be  obligatory  upon  the  parties 
hereto,  their  heirs,  executors,  administrators,  suc- 
cessors and  assigns. 

It  is  hereby  specifically  agreed  that  all  the  terms 
and  conditions  in  connection  with  this  contract 
have  been  set  forth  herein  and  that  there  are  no 
other  agreements,  verbal  or  w^ritten,  pertaining  to 
this  sale  or  the  method  of  paying  for  the  same  on 
the  part  of  purchaser. 
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IN  WITNESS  WHEREOF,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  this  29th 
day  of  July,  1948. 

/s/  BRUNO  AGOSTINO 

Seller 

COLUMBIA  LUMBER 
COMPANY 
By  /s/  THOS.  A.  MORGAN 
Pres. 

L^nited  States  of  America, 
Territory  of  Alaska — ss. 

Be  It  Remembered  that  on  this  29th  day  of  July, 
1948,  before  me,  the  undersigned  Notary  Public  in 
and  for  Alaska,  personally  appeared  Bruno  Agos- 
tino, one  of  the  parties  named  herein,  known  to  me 
and  to  me  known  to  be  the  seller  herein  named,  and 
he  acknowledged  to  me  that  he  signed  and  executed 
the  foregoing  instrument  freely  and  voluntarily 
for  the  uses  and  purposes  therein  mentioned. 

Witness  My  Hand  and  official  seal  the  day  and 
year  hereinabove  last  written. 

[Seal]  /s/  HAROLD  J.  BUTCHER, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires  April  23,  1949. 
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EXHIBIT  B 

July  19,  1948 
Mr.  Harold.  Butcher 
Attorney  at  Law 
Anchorage,  Alaska 

Dear  Mr.  Butcher: 

Conformant  with  your  letter  of  July  2,  1948,  I 
arrived  in  Anchorage  on  July  10th  and  brought  the 
contract  back  with  me  to  discuss  it  with  you. 

I  have  been  advised  that  it  will  be  another  week 
before  you  return  and  find  business  conditions  such 
that  I  am  unable  to  wait  any  longer. 

The  contract  you  have  prepared  is  acceptable  to 
the  Columbia  Lumber  Company  for  the  most  part, 
except  for  the  fact  that  no  place  is  itemized  the  per- 
sonal property  we  are  getting  for  the  purchase 
price  of  $10,000.  That  is  the  reason  why  I  came 
personally  so  that  I  could  discuss  that  portion  of 
the  contract  with  you.  I  am  sure  you  would  not 
expect  me  to  sign  it  without  a  definite  understand- 
ing as  to  what  the  $10,000  is  going  to  purchase. 

I  have  signed  a  check  in  the  sum  of  $3,300  and 
left  it  with  Mr.  C.  D.  Summers,  with  instructions 
to  pay  it  to  the  Clerk  of  the  Court  upon  your  giving 
him  an  acceptable  list  of  all  the  personal  property 
which  the  Columbia  Lumber  Company  is  to  get 
under  the  contract. 

Sorry  I  didn't  get  to  see  you  and  trust  that  you 
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will  be  able  to  work  this  out  with  Mr.  Summers 
immediately  upon  your  return. 

Yours  very  truly, 

/s/  THOMAS  MORGAN, 

President,  Columbia  Lumber 
Company. 

[Endorsed]  :     Filed  June  2,  1949. 


[Title  of  District  Court  and  Cause.] 

REPLY  TO  ANSWER  AND  ANSWER  TO 
COUNTER  CLAIM 

Come  now  the  above  named  plaintiffs  and  for 
their  reply  to  the  answer  of  the  defendant,  allege 
and  state: 

I. 

Plaintiffs  deny  all  the  affirmative  allegations  of 
paragraph  2. 

II. 

Plaintiffs  deny  that  the  timber  sales  agreement 
referred  to  in  paragraph  3  of  said  answer  had  ex- 
pired on  the  31st  day  of  December  1947,  and  allege 
the  facts  to  be  that  said  timber  sales  agreement  was 
extended  by  the  payment  of  $250.00  as  evidenced 
by  the  check  introduced  in  evidence,  dated  October 
31,  1947,  and  at  no  time  had  the  timber  sales  agree- 
ment expired. 
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III. 

Plaintiffs  deny  the  allegations  in  paragraph  4  of 
said  answer,  wherein  it  is  alleged  "That  certain  of 
the  property  described  in  paragraph  4  of  plaintiffs' 
second  amended  complaint  belong  to  third  parties" 
and  allege  the  facts  to  be,  that  all  of  said  property 
was  owned  by  these  plaintiffs  herein. 

IV. 

For  answer  to  paragraph  5,  plaintiffs  admit  that 
there  was  at  one  time  an  offer  of  compromise  for 
ten  thousand  dollars  ($10,000.00),  and  further 
allege  that  the  defendant  failed,  neglected  and  re- 
fused to  go  through  with  said  offer  of  compromise, 
and  allege  the  facts  to  be  that  the  defendant  failed 
to  pay  the  sums  of  money  set  forth  in  said  pur- 
ported contract;  failed  to  pay  any  part  thereof; 
failed  to  make  the  deposit  with  the  Clerk  of  the 
Court ;  failed  so  far  as  these  plaintiffs  know,  to 
ever  sign  said  contract  until  long  after  this  suit 
was  filed,  and  deny  that  the  contract  was  signed  by 
the  defendant  in  this  case  in  good  faith,  and  allege 
that  it  was  done  after  this  suit  was  filed  and  was 
never  delivered  to  the  plaintiffs,  and  that  the  sign- 
ing thereof,  was  done  in  bad  faith  and  for  the  pur- 
pose of  reducing  the  plaintiffs'  amount  of  recovery 
to  $10,000.00,  and  that  said  contract  was  not  based 
upon  a  valuable  consideration,  was  not  executed  and 
delivered,  and  is  therefore,  not  binding  on  these 
plaintiffs. 
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V. 

Plaintiffs  for  reply  to  paragraph  6,  deny  the 
affirmative  allegations  therein  contained,  and  the 
whole  thereof,  except  such  allegations  as  are  ad- 
mitted in  the  folowing  paragraph. 

Reply  to  the  Defendant's  First  Separate  Answer 
and  Affirmative  Defense. 

Plaintiffs  for  reply  to  the  defendant's  first  sepa- 
rate answer  and  affirmative  defense  admit  that : 

I. 

In  June  or  July  1948,  the  defendant  did  enter 
into  a  compromise  agreement  with  Bruno  Agostino, 
by  which  the  defendant  offered  to  pay,  and  Bruno 
Agostino  offered  to  settle  for  the  sum  of  $10,000.00, 
with  an  understanding  that  $3300.00  of  such  sum 
was  to  be  deposited  w-ith  the  Clerk  of  the  Court 
pending  settlement  of  a  dispute  as  to  a  title  to  some 
of  such  property  betw^een  Bruno  Agostino  and  one 
Ray  Grasser,  admit  that  the  agreement  w^as  to  be 
reduced  to  waiting  by  Harold  J.  Butcher,  and  w^as 
reduced  to  writing,  and  was  signed  by  Bruno  Agos- 
tino, and  deny  all  of  the  rest,  residue,  and  re- 
mainder of  said  paragraph,  and  further  alledge  the 
facts  to  be  that  said  oral  agreement  was  an  offer  of 
compromise  and  was  not  based  upon  any  consider- 
ation, and  that  the  defendant  failed,  neglected,  and 
refused  to  go  through  with  said  agreement,  and  that 
the  compromise  made  on  behalf  of  Bruno  Agostino 
was  by  reason  of  having  spent  tw^o  or  three  months 
trying  to  get  the  defendant  to  pay  him  for  his  prop- 
erty, and  that  Bruno  Agostino  had  an  agreement 
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with  the  president  of  the  defendant  company, 
Thomas  Morgan,  that  he  was  leaving  Barry  Arm 
Camp,  and  would  return  in  two  days  and  settle  with 
him,  and  that  Bruno  Agostino  had  waited  there  at 
the  camp  for  a  period  of  approximately  three 
weeks,  and  that  Thomas  Morgan  never  returned  to 
pay  him  for  the  equipment,  and  that  by  reason  of 
the  promises  made  on  behalf  of  the  defendant  com- 
panj^,  the  plaintiffs  had  i^ermitted  the  defendant  to 
come  onto  his  property,  and  to  take  possession 
thereof,  and  the  defendant  had  gained  exactly  what 
it  had  wanted,  by  getting  in  possession  of  plaintiffs 
property,  and  then  by  dodging  the  plaintiffs  and 
failing  to  meet  one  of  the  plaintiffs,  Bruno  Agos- 
tino, and  had  worn  him  out  by  dodging  him,  and 
running  around  over  the  country  until,  the  plaintiff 
was  desperate  financially,  and  that  said  agreement 
to  settle  for  $10,000.00  was  entered  into  by  Bruno 
Agostino,  rather  than  to  go  to  Court,  and  have  to' 
employ  counsel  and  pay  court  costs  and  other  ex- 
penses that  he  was  not  able  to  pay,  all  of  which, 
amounted  to  oppression,  duress,  and  fraud  on  the 
])art  of  the  defendant,  which  fraud  was  perpetrated 
by  Thomas  Morgan,  president  of  said  defendant 
company. 

II. 

Plaintiffs  for  answer  to  paragraph  two  of  the 
First  Se])arate  Answer  and  Affirmative  Defense, 
of  the  defendant,  admit  that  a  contract  was  reduced 
to  writing  but  specifically  allege  that  the  plaintiffs, 
acting  by  and  through,  Bruno  Agostino,  offered  to 
furnish  an  itemized  statement  of  the  property  sold 
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to  the  defendant,  and  the  defendant,  acting  by  and 
through,  Thomas  Morgan,  said  he  did  not  want  an 
itemized  statement,  that  he  knew  all  about  what 
was  there,  and  that  when  the  bill  of  sale  was  made 
out,  the  items  could  be  set  out  therein,  in  full,  but 
allege  that  the  defendant  never  complied  with  said 
contract,  and  that  the  purported  contract  became 
void. 

III. 

Plaintiffs  for  reply  to  paragraph  three  of  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense,  is  not  sufficiently  informed  and  advised  so 
as  to  form  an  opinion  as  to  the  truth  thereof,  and 
therefore  deny  all  of  the  allegations  in  said  para- 
graph, and  the  whole  thereof. 

IV. 

Plaintiffs  for  reply  to  defendant's  First  Separate 
Answer  and  Af^rmative  Defense,  allege  that  they 
are  not  sufficiently  informed  or  advised  as  to  the 
truth  of  the  allegations  therein  contained,  and  there- 
fore, deny  the  same,  and  the  whole  thereof. 

V. 

Plaintiffs  for  reply  to  paragraph  five  of  the  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  deny  that  said  purported  written  agree- 
ment referred  to  as  Exhibit  "A"  ever  became  a 
binding  contract  between  plaintiffs  and  defendant. 

VI. 

Plaintiffs  for  reply  to  paragraph  six  of  defend- 
ant's First  Separate  Answer  and  Affirmative  De- 
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fense  deny  all  of  the  allegations  therein  contained, 
and  the  whole  thereof. 

VII. 

Plaintiffs  for  reply  to  paragraph  seven  of  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  allege  that  they  have  no  knowledge  of  the 
allegations  therein  contained,  sufficient  to  form  an 
opinion  as  to  the  truth  thereof,  and  therefore,  deny 
said  allegations,  and  the  whole  thereof. 

VIII. 

Plaintiffs  for  reply  to  paragraph  eight  of  the 
defendant's  First  Separate  Answer  and  Affirmative 
Defense  allege  that  they  are  not  sufficiently  in- 
formed so  as  to  form  an  opinion  as  to  the  truth 
thereof,  and  therefore,  deny  the  allegations  therein 
contained,  and  the  whole  thereof. 

IX. 

Plaintiffs  for  reply  to  paragraph  nine  of  the  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  admit  that  said  defendant  did  use  the  bunk 
house  and  cook  house  at  Barry  Arm  Camp,  but  al- 
lege the  truth  to  be,  that  the  defendant  still  has  pos- 
session thereof,  and  is  now  occupying  said  property, 
by  and  through  one  of  its  employees,  a  certain  Mr. 
Hooper. 

X. 

Plaintiffs  for  reply  to  paragraph  ten  of  the  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  deny  the  allegations  therein  contained,  and 
tlie  whole  thereof. 
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XI. 

Plaintiffs  for  reply  to  jjaragrapli  eleven  of  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  deny  the  allegations  therein  contained,  and 
the  whole  thereof. 

XII. 

Plaintiffs  for  reply  to  paragraph  12  of  defend - 
mt's  First  Separate  Answer  and  Affirmative  De- 
fense deny  the  allegations  therein  contained,  and  the 
whole  thereof,  except  that  they  admit  that  the  de- 
fendant did  take  possession  of  the  tractor  and 
bunk  house,  and  allege  the  facts  to  be,  that  the  de- 
fendant took  possession  of  all  of  the  ])roperty  of  the 
plaintiffs  at  Barry  Arm  Camp. 

XIII. 

Plaintiff's  for  reply  to  paragrax)li  13  of  defend- 
ant's First  Separate  Answer  and  Affirmative  De- 
fense, deny  the  allegations  therein  contained,  and 
the  whole  thereof. 

XIV. 

Plaintiffs  for  reply  to  paragraph  14  of  defend- 
ant's First  Separate  Answer  and  Affirmative  De- 
fense are  not  sufficiently  informed  as  to  the  facts 
alleged  therein,  to  form  an  oi)inion  as  to  the  truth 
thereof,  and  therefore,  deny  the  said  allegations, 
and  the  whole  thereof,  and  allege  on  information 
and  belief,  that  if  the  Ellamar  Packing  Company 
and  the  said  Ray  Grasser  did  take  any  of  the  prop- 
erty sold  by  the  plaintiffs  to  the  defendant,  that 
the  same  w^as  taken  through  a  scheme  and  conspir- 
acy brought  about  by  the  defendant  for  the  purpose 
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of  cheating  and  defrauding  these  plaintiffs,  and 
specifically  deny  that  the  Ellamar  Packing  Com- 
pany had  any  interest  or  an  enforceable  conditional 
sales  contract  effecting  any  of  the  property,  and 
specifically  deny  that  Ray  Grasser  had  any  interest 
in  the  property,  or  any  part  thereof,  or  that  either 
Ray  Grasser  or  the  Ellamar  Packing  Company  had 
any  right  to  take  possession  of  the  same. 

XV. 

Plaintilfs  for  reply  to  paragraph  15  of  the  de- 
fendant's First  Separate  Answer  and  Affirmative 
Defense  deny  the  allegations  therein  contained,  and 
the  whole  thereof. 
Reply  to  Defendant's  Second  Separate  Answer  and 

Second  Affirmative   Defense 
Plaintiffs  for  reply  to   the   defendant's   Second 
Separate  Answer  and  Second  Affirmative  Defense, 
allege  as  follows: 

I. 

Plaintiffs  deny  the  allegations  of  paragraph  1, 
and  the  whole  thereof,  in  defendant's  Second  Sepa- 
rate Answer  and  Second  Affirmative  Defense  ex- 
ce])t  such  matters  as  are  specifically  admitted  in 
this  reply. 

II. 

Plaintiffs  for  reply  to  paragraph  2,  deny  the  alle- 
gations therein  contained,  and  the  whole  thereof. 

III. 

Plaintiffs  for  reply  to  paragraph  3,  admit  the 
allegations  of  said  paragraph. 
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IV. 

Plaintiffs  for  reply  to  paragraph  4  deny  all  of 
the  allegations  therein  contained,  and  the  wliole 
thereof,  and  in  addition  thereto,  allege  that  if  the 
Ellamar  Packing  Company  did  take  said  tractor, 
that  it  was  done  through  the  connivance  and  scheme 
of  the  defendant  herein,  and  was  wrongfully  done, 
and  that  the  Ellamar  Packing  Company  had  no 
right,  title,  or  interest  in  and  to  the  said  R.D.-8 
caterpillar  tractor. 

V. 

Plaintiffs  for  reply  to  paragraph  5  deny  said 
allegations,  and  the  w^hole  thereof. 

Reply  to  Defendant's  Third  Separate  Answer 
and  for  Answer  to  the  Counterclaim 

Plaintiffs  for  reply  to  defendants  Third  Separate 
Answer  and  for  Answer  to  the  Counter  claim,  allege 
as  follows: 

I. 

Plaintiffs  deny  the  allegation  of  paragraph  1,  and 
the  whole  thereof,  save  and  except,  such  matters  as 
are  specifically  admitted  in  their  Second  Amended 
Complaint,  this  Reply,  and  Answer. 

11. 

Plaintiffs  deny  all  of  the  allegations  of  paragraph 
2,  and  the  whole  thereof. 

III. 

Plaintiffs  deny  the  allegations  of  paragraph  3, 
and  the  whole  thereof. 


46  Columbia  Limiber  Co.,  Inc. 

Wherefore,  plaintiffs  having  fully  replied  to  the 
Answer,  and  answered  the  Counterclaim,  pray  that 
they  recover  as  in  their  Second  Amended  Complaint 
prayed  for. 

/s/  HERMAN  H.  ROSS, 
/s/  BAILEY  E.  BELL, 

Attorneys  for  Plaintiffs. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Bruno  Agostino,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  he  is  one  of  the  above-named 
plaintiffs  mentioned  in  the  foregoing  Reply  and  An- 
swer ;  that  he  has  read  the  same  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  and  correct 
as  lie  verily  believes. 

/s/  BRUNO  AGOSTINO. 

Subscribed  and  Sworn  To  before  me  this  3rd  day 
of  June,  1949. 

[Seal]        /s/  BAILEY  E.  BELL, 

Notary  Public,  Territory  of 
Alaska. 
My  commission  expires:  1/28/53. 

Service  of  a  copy  of  the  above  acknowledged  this 
3rd  day  of  June,  1949. 

DAVIS  &  RENFREW, 
By  /s/  P.  ROBISON, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  June  3,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  PORTIONS 
OF  REPLY 

Comes  now  the  a])ove-named  defendant,  by  its 
attorneys,  and  moves  the  court  to  strike  the  follow- 
ing portions  of  the  reply  filed  herein  by  the  plain- 
tiffs, for  the  reasons  hereinafter  stated: 

I. 

So  much  of  Paragraph  IV  of  the  reply  to  answer 
and  reply  to  counterclaim  as  states  on  line  2:  "off'er 
of  compromise";  as  states  on  lines  3  and  4:  "said 
offer  of  compromise";  line  1  at  the  top  of  page  2  of 
said  reply,  and  so  much  of  lines  3,  4  and  5  of  page 
2  of  said  reply  as  states:  "and  that  the  signing 
thereof  was  done  in  bad  faith  and  for  the  purpose 
of  reducing  the  plaintiffs'  amount  of  recovery  to 
$10,000,  and  that  said  contract  was  not  based  upon 
a  valuable  consideration";  and  so  much  of  line  6  on 
page  2  of  said  reply  as  states:  "and  is  therefore  not 
binding  on  these  plaintiffs,"  for  the  reason  that 
said  portions  of  said  paragraph  are  frivolous,  ir- 
relevant, immaterial,  plead  evidence  in  part  and 
in  part  consist  of  conclusions  of  law. 

II. 

So  much  of  Paragraph  I  of  the  reply  to  defend- 
ant's first  separate  answer  and  affirmative  defense 
as  follows:  The  word  "compromise"  on  line  1  of 
said  paragraph;  the  words  "and  further  allege  the 
facts  to  be  that  said  oral  agreement  was  an  offer 
of  compromise  and  was  not  based  upon  any  con- 
sideration," as  appears  on  lines  9,  10  and  11  of 


48  Colmiibia  Lumber  Co.,  Inc. 

said  paragraph,  and  the  remaindor  of  said  para- 
graj^h  commencing-  with  the  words  "and  that  the 
compromise"  on  line  11  of  said  paragraph,  for  the 
reason  that  said  portions  of  said  paragraph  are 
frivolous,  irrelevant,  immaterial,  plead  evidence  in 
]:>art  and  in  part  consist  of  conclusions  of  law,  and 
contains  matter  prejudicial  to  the  defendant. 

III. 
So  much  of  Paragraph  11  of  said  reply  to  def end- 
ant 's  first  separate  answer  and  affirmative  defense 
as  states:  "that  he  knew  all  about  what  was  there 
and  that  when  the  bill  of  sale  was  made  out  the 
items  could  be  set  out  therein  in  full,"  on  lines  6 
and  7  of  said  paragraph,  for  the  reason  that  said 
portion  of  said  paragraph  is  irrelevant,  frivolous, 
immaterial,  and  pleads  evidence;  and  so  much  of 
said  paragraph  as  states  "and  that  the  purported 
contract  became  void,"  on  lines  8  and  9  of  said 
paragraph,  for  the  reason  that  said  portion  of  said 
paragraph  is  a  conclusion  of  law. 

IV. 

So  much  of  Paragraph  Y  of  said  reply  to  defend- 
ant's first  separate  answer  and  affirmative  defense 
as  states  "that  said  purported  written  agreement 
referred  to  as  Exhibit  "A"  ever  became  a  binding 
contract  between  plaintiffs  and  defendant,"  for  the 
reason  that  said  portion  of  Paragraph  V  of  said 
reply  is  frivolous,  redundant  and  pleads  a  conclu- 
sion of  law.  i 

i 

So  much  of  Paragraph  IX  of  plaintiffs'  reply  to- 
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defendant's  first  separate  answer  and  affirmative  de- 
fense as  states:  ''the  tnith  to  be,"  on  line  3  of  said 
paragraph,  for  the  reason  that  said  portion  of  said 
para.^raph  is  irrelevant,  rednndant  and  frivolous. 

VI. 

So  much  of  Paragraph  XIV  of  said  reply  to  de- 
fendant's first  separate  answer  and  affirmative  de- 
fense as  states:  "and  allege  on  information  and 
belief  that  if  the  Ellamar  Packing  Company  and  the 
said  Ray  Grasser  did  take  any  of  the  property  sold 
by  the  plaintiffs  to  the  defendant,  that  the  same 
w^as  taken  through  a  scheme  and  conspiracy  brought 
about  by  the  defendant  for  the  purpose  of  cheating 
and  defrauding  these  plaintiffs,"  as  appears  on 
lines  4,  5,  6,  7  and  8  of  said  paragraph,  for  the  rea- 
son that  said  portion  of  said  paragraph  is  incon- 
sistent with  the  rest  of  said  paragraph  whereby 
plaintiffs  deny  that  the  said  Ellamar  Packing  Com- 
pany and  Ray  Grasser  did  take  said  property,  and 
for  the  further  reasons  that  said  portion  of  said 
paragraph  is  irrelevant,  redundant  and  frivolous, 
and  for  the  further  reason  that  said  portion  of  said 
paragraph  pleads  conclusions  of  law  and  is  highly 
prejudicial  to  the  defendant. 

Respectfully  submitted  this  4th  day  of  June,  1949. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 

DAVIS  &  RENFREW, 

Attorneys  for  Defendant, 
By  /s/  R.  BOOCHEVER. 

[Endorsed]  :    Filed  June  4,  1949. 
Receipt  of  copy  acknowledged. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  NOTWITHSTAND- 
ING VERDICT,  RESERVING  RIGHT  TO 
APPLY  FOR  NEW  TRIAL  IN  THE  EVENT 
THE  MOTION  IS  DENIED 

Comes  now  Columbia  Lumber  Company,  Inc.,  a 
corporation,  the  above-named  defendant,  such  party 
having  heretofore  moved  that  the  Court  direct  a 
verdict  in  its  favor  at  the  close  of  plaintiffs'  case 
and  at  the  close  of  all  the  testimony  received  in  the 
trial  of  the  above-entitled  cause,  and  such  motion 
having  been  denied  and  a  verdict  having  been  re- 
turned by  the  jury  in  favor  of  the  plaintiffs  and 
against  the  defendant  in  the  sum  of  Fourteen  Thou- 
sand Ninety-two  ($14,092.00)  Dollars,  and  moves 
that  a  judgment  be  entered  in  favor  of  the  defend- 
ant nothwithstanding  the  verdict,  for  the  reason 
that,  as  will  appear  from  all  the  records  and  tiles 
of  this  action  and  from  the  minutes  of  the  Court, 
the  pleadings  and  the  evidence,  and  exhil)its  in- 
troduced by  the  respective  parties,  there  was  no 
substantial  evidence  upon  which  the  plaintiffs  were 
entitled  to  recover  of  and  from  the  defendant,  and 
there  was  no  evidence  upon  which  the  matter  should 
have  been  submitted  to  the  jury,  and  for  the  reason 
that  defendant's  motion  for  a  directed  verdict  in  its 
favor  should  have  been  granted  by  the  Court. 

The  defendant  reserves  the  right,  in  the  event  its 
motion  for  judgment  nothwithstanding  the  verdict 
be  denied,  to  apply  to  the  Court  for  a  new  trial. 
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Dated  at  Anchorage,  Alaska,   this  10th  day  of 
June,  1949. 

FAULKNER,  BANFIELD  & 

BOOCHEVER, 
J.  L.  McCARREY,  JR., 
DAVIS  &  RENFREW, 

Attorneys  for  Defendant. 
By  /s/  EDWARD  Y.  DAYIS. 

[Endorsed]:     Filed  June  10,  1949. 
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MOTION  FOR  NEW  TRIAL 

Conies  now  Columbia  Lumber  Company,  Inc.,  a 
corporation,  the  above-named  defendant,  by  and 
through  its  attorneys,  Faulkner,  Banfield  &  Booch- 
ever,  J.  L.  McCarrey,  Jr.,  and  Davis  &  Renfrew, 
and  moves  that  the  Court  may  set  aside  and  vacate 
the  verdict  of  the  jury  rendered  in  the  above-en- 
titled cause  on  the  8th  day  of  June,  1949,  and  prays 
that  a  new  trial  may  be  granted  to  the  defendant  in 
such  action  for  the  following  reasons: 

1.  The  verdict  as  rendered  is  not  supported  by 
sufficient  evidence  but  is  contrary  to  the  evidence. 

2.  The  verdict  as  given  is  against  the  law. 

3.  The  verdict  as  given  is  for  excessive  damages 
appearing  to  have  been  given  under  the  influence  of 
passion,  prejudice  or  sympathy,  and  is  far  in  ex- 
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cess  of  any  amount  whicli  the  i)laintiffs  might  be 
entitled  to  recover  mider  the  evidence  submitted 
in  this  cause,  if  in  fact  the  plaintiffs  are  entitled  to 
recover  any  sum  at  all. 

4.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant  in  the  following  par- 
ticulars : 

(a)  The  Court  erred  in  allowing  over  objection 
of  the  defendant  testimony  of  alleged  oral  conversa- 
tions which  supposedly  took  place  between  one 
*'Blackie"  Lambert  and  plaintiff,  Bruno  Agostino, 
without  any  showing  that  the  said  Lambert  had  any 
authority  to  act  for  or  on  behalf  of  the  defendant 
corporation  or  any  authority  to  bind  such  company, 
and  over  objections  of  the  defendant  to  the  effect 
that  testimony  of  oral  conversations  w^as  a  viola- 
tion of  the  parol  evidence  rule  and  of  the  best  evi- 
dence rule  in  view  of  the-  evidence  of  a  written 
agreement  made  between  the  parties  on  or  about 
June  29,  1948,  covering  the  same  subject  matter  as 
the  alleged  oral  conversations. 

(b)  That  the  Court  erred  in  refusing  to  strike 
the  testimony  concerning  the  alleged  oral  conversa- 
tions above  mentioned  and  in  refusing  to  instruct 
the  jury  to  disregard  such  testimony  under  the  un- 
disputed evidence  of  the  execution  of  the  written 
agreement  of  June  29,  1948,  or  thereabouts,  and 
the  undisputed  testimony  concerning  the  lack  of 
authority  of  the  witness  Lambert. 

(c)  That  the  Court  erred  in  allowing  the  admis- 
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sion  of  i)lamtiff's  Exhibit  No.  1  over  objection  of 
the  defendant,  for  the  reason  that  such  exhibit  did 
not  tend  to  prove  or  disj^rove  any  of  the  issues  of 
this  ease,  and  was  incompetent,  irrelevant  and  im- 
material for  any  purpose  and  highly  prejudicial  to 
the  defendant. 

(d)  That  the  Court  erred  in  allowing  plaintiffs 
to  amend  their  complaint  to  set  up  a  new  cause  of 
action  after  granting  defendant's  motion  for  a  di- 
rected verdict  at  the  close  of  plaintiffs'  case,  for 
the  reason  that  there  was  no  evidence  sufficient  to 
go  to  the  jury  admitted  by  the  Court  at  the  time 
the  motion  was  made,  and  for  the  reason  that  under 
all  the  evidence  no  agreement  had  been  reached, 
betw^een  the  parties  on  or  about  March  24,  1948, 
or  at  any  time  prior  to  June  29,  1948,  and  for  the 
further  reason  that  there  was  no  evidence  sufficient 
to  allow  an  inference  that  the  parties  had  made 
an  agreement  for  sale  of  the  property  in  question 
complete  in  all  its  terms  except  as  to  the  purchase 
price,  and  there  was  no  evidence  before  the  Court 
which  would  justify  a  recovery  against  the  defend- 
ant on  the  theory  of  quantum  valebat. 

(e)  That  the  Court  erred  in  allowing  the  trial 
to  proceed  under  the  Second  Amended  Complaint 
filed  by  plaintiffs  after  the  close  of  plaintiffs'  evi- 
dence, and  after  argument  of  defendant's  motion 
for  a  directed  verdict  and  the  Court's  ruling  thereon. 

(f)  That  the  Court  erred  in  denying  defend- 
ant's motion  for  non-suit  made  after  the  Court  had 
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ruled  upon  defendant's  motion  for  a  directed  ver- 
dict. 

(g)  That  the  Court  erred  in  refusing  to  grant 
defendant's  motion  to  strike  portions  of  pkaintiffs' 
Second  Amended  Complaint  and  to  require  portions 
of  such  Second  Amended  Complaint  to  be  made  more 
definite  and  certain,  the  particular  portions  more 
fully  appearing  in  defendant's  motion  to  strike  and 
to  make  more  definite  and  certain. 

(h)  That  the  Court  erred  in  denying  defend- 
ant's motion  to  strike  portions  of  plaintiffs'  reply 
made  to  defendant's  answer,  such  portions  more 
fully  appearing  from  the  motion,  for  the  reason 
that  the  matters  asked  to  be  stricken  by  the  de- 
fendant were  improper  pleading  and  were  highly 
prejudicial  to  defendant's  defense  in  this  action, 
and  that  the  instruction  given  on  the  prejudicial 
matters  in  plaintiffs'  reply  did  not  cure  the  preju- 
dicial matter  contained  in  such  rej^ly  in  view  of  the 
fact  that  such  instruction  was  not  given  until  after 
argument  was  had  by  plaintiffs'  attorney,  particu- 
larly in  view  of  the  fact  that  plaintiffs'  attorney 
argued  to  a  great  extent  to  the  effect  that  the  prop- 
erty was  removed  by  the  third  parties  by  some 
sort  of  collusion  or  conspiracy  between  defendant 
and  the  third  parties,  and  the  instruction  as  given 
could  not  remove  the  effects  of  such  argument  in 
the  minds  of  the  jury. 

(i)  That  the  Court  erred  in  its  refusal  to  grant 
the  renewal  of  defendant's  motion  for  a  directed 
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verdict  and  non-suit  made  at  the  close  of  the  evi- 
dence, for  the  reason  that  there  was  no  evidence 
to  go  to  the  jury  at  the  close  of  the  evidence  even 
under  the  theory  of  quantum  valehat,  alleged  in 
plaintiffs'  Second  Amended  Complaint  made  during 
the  course  of  the  trial. 

(j)  That  the  Court  erred  in  submitting  the  mat- 
ter to  the  jury,  in  that  there  was  not  sufficient  evi- 
de!ice  to  sustain  a  verdict  for  the  plaintiffs  con- 
cerning any  agreement  for  sale  or  sale  had  between 
the  plaintiffs  and  the  defendant  on  or  about  March 
24,  1948,  under  any  theory  advanced  by  the  pleading 
under  quantum  valebat,  or  otherwise. 

(k)  That  the  Court  erred  in  refusing  to  instruct 
the  jury  as  a  matter  of  law  that  the  witness  Lam- 
bert was  an  independent  contractor  from  and  after 
April  1,  1948,  and  that  the  said  Lambert  had  no 
authority  to  bind  the  defendant  to  any  sale  or  agree- 
ment for  sale  prior  to  April  1,  1948. 

(1)  That  the  Court  erred  in  failing  to  instruct 
the  jury  that  the  written  agreement  entered  into 
between  the  parties  on  or  about  June  29,  1948,  to- 
gether with  the  letter  written  by  Thomas  A.  Mor- 
gan on  behalf  of  the  defendant  on  July  19,  1948, 
constituted  a  valid  and  existing  agreement  between 
the  parties  and  binding  upon  the  parties  according 
to  its  terms,  except  as  to  plaintiffs'  subsequent 
breach  and  repudiation  thereof,  and  in  failing  to 
instruct  the  jury  that  any  oral  conversations  had 
between  the  parties  prior  to  the  date  of  the  written 


56  Columbia  Lmnher  Co.,  Inc. 

agreement  were  merged  in  the  written  agreement. 

(m)  That  the  Court  erred  in  failing  to  instruct 
the  jury  as  requested  in  defendant's  requested  In- 
structions numbered  I,  II,  III,  IV,  YI,  VII,  IX, 
X,  XI,  XII,  XIII,  XIV,  XV,  XVI  (except  insofar 
as  covered  by  instructions  of  the  Court  as  given), 
XVII,  XVIII,  XX,  XXI,  XXII,  XXIV,  XXVI 
(except  insofar  as  covered  by  instructions  of  the 
Court  as  given),  XXVII,  XXVIII,  XXIX,  XXXI, 
the  defendant  having  by  proper  exception  objected 
to  the  ruling  of  the  Court  in  its  failure  to  give  such 
requested  instructions. 

(n)  That  the  Court  erred  in  giving  portions  of 
Instruction  No.  4  as  follows : 

(1)  That  portion  of  such  instruction  commenc- 
ing with  line  8  with  the  words  "in  case  of  land," 
and  ending  at  the  end  of  the  first  paragraph,  for 
the  reason  that  such  instruction  leaves  out  consid- 
eration of  the  statute  of  frauds  and  the  inclusion 
of  the  statute  of  frauds  in  another  place  does  not 
cure  the  defect. 

(2)  That  portion  of  Instruction  No.  4  consisting 
of  the  last  paragraph  of  the  first  page  of  such  in- 
struction commencing  with  the  word  "in  this  case," 
and  ending  with  the  end  of  such  paragraph,  and 
Instruction  No.  4  continued  ending  with  the  words 
"says  there  was  not,"  for  the  reason  that  under 
the  evidence  of  this  case  no  agreement  of  sale  was 
reached  between  the  parties  in  any  manner  at  all, 
and  to  allow  the  matter  to  go  to  the  jury  on  the 
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theory  that  an  agToemeiit  was  reached  in  all  re- 
spects except  23rice,  over  proper  objections  made 
by  the  defendant,  was  improper,  highly  prejudicial 
to  the  defendant,  and  allowed  the  jury  to  speculate 
on  the  matter  of  price  when,  as  a  matter  of  law, 
defendant  should  not  have  been  liable  to  the  j^lain- 
tiifs  for  any  price  at  all. 

(3)  That  portion  of  Instruction  No.  4  continued, 
consisting  of  the  last  paragraph  thereof,  for  the 
reason  that  on  the  basis  of  all  the  evidence  the  jury 
could  not  ])roperly  have  found  that  the  plaintiff  sold 
and  delivered  anything  to  the  defendant  on  or 
about  March  24,  1948,  or  that  the  defendant  ac- 
cepted and  took  possession  of  any  j)roperty  at  that 
time,  and  such  instruction  was  given  allow^ed  the 
jury  to  deduce  an  implied  agreement,  where  in  fact 
tlie  evidence  does  not  support  any  implied  agree- 
ment, and  allowed  the  jury  to  speculate  on  the  rea- 
sonable value  of  the  property  when,  in  fact,  as  will 
appear  from  the  evidence,  there  was  no  agreement 
of  sale  or  to  sell,  express  or  implied,  for  the  rea- 
sonable value  of  the  property  or  otherwise,  and  for 
the  further  reason  that  the  instruction  as  given 
allowed  the  jury  to  speculate  on  what  consituted 
l^ossession  without  instructing  the  jury  on  the  mat- 
ters of  possession,  and  allowed  the  jury  to  speculate 
that  possession  of  unoccupied  tidelands  and  of  the 
waters  of  a  navigable  stream  constituted  taking  pos- 
session of  plaintiffs'  property.  That  defendant,  as 
will  appear  from  exceptions  taken  in  this  matter, 
made  timely  objection  and  took  proper  exception 
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to  the  giving  of  the  portions  of  such  instruction  to 
which  objection  is  here  made. 

(o)  That  the  Court  erred  in  giving  portions  of 
Instruction  No.  5  as  follows: 

That  portion  of  Instruction  No.  5  commencing 
on  line  5  of  such  instruction  with  the  words  ''the 
law  in  such  cases,"  and  continuing  to  the  end  of 
such  instruction,  for  the  reason  that  such  instruc- 
tion was  not  justified  under  the  evidence  of  this 
case  and  does  not  correctly  state  the  law  as  a]:>- 
plicable  to  this  case  under  the  evidence  introduced, 
and  for  the  reason  that  the  undisjouted  evidence 
shows  that  the  plaintiffs  were  not  using  or  occupying 
the  portion  of  the  tideland  pond  used  and  occupied 
by  the  witness  Lambert  in  his  logging  operations, 
and  for  the  reason  that  there  is  no  evidence  before 
the  Court  that  the  witness  Lambert  had  any  power 
or  authority  from  the  defendant  to  use  or  occupy 
any  lands  used  or  occupied  by  the  plaintiffs,  and 
that  as  wdll  appear  from  all  the  evidence  in  this 
case,  the  witness  Lambert  in  so  using  and  occupying 
such  lands  was  acting  as  an  independent  contractor 
and  not  as  the  agent  or  servant  of  the  defendant 
corporation,  and  for  the  reason  that  such  instruc- 
tion allowed  the  jury  to  infer  that  use  of  a  portion 
of  the  tideland  pond  by  the  independent  contractor 
Lambert  constituted  a  taking  of  possession  of  plain- 
tiffs' property,  including  their  logging  camp  and 
equipment,  by  the  defendant  corporation.  Such 
instruction  likewise  failed  to  set  forth  that  para- 
mount title  to  the  tidelands  in  question  were  in  the 
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United  States  of  America  and  did  not  instruct  on 
the  right  of  a  person  holding-  a  permit  from  the 
United  States  of  America  to  use  and  occupy  such 
tidelands.  Such  instruction  likewise  failed  to  clearly 
set  forth  the  rights  of  a  person  possessing  tidelands 
to  exclusive  possession  of  such  tidelands,  and  the 
instruction  as  given  authorized  the  jury  to  find  that, 
the  few  hand  driven  piles  placed  in  one  portion  of 
the  pond  by  the  plaintiffs  constituted  exclusive  pos- 
session of  the  entire  tideland  pond,  and  in  fact  by 
using  the  word  "pilings"  in  its  instruction,  The 
Court  in  effect  instructed  the  jury  that  the  plain- 
tiffs by  maintaining  a  few^  piles  in  one  {)ortion 
of  the  pond  according  to  their  evidence,  had  the 
superior  right  to  the  entire  tideland  pond  in  ques- 
tion. Defendant,  as  will  appear  from  exceptions 
taken  in  this  matter,  made  timely  objection  and 
took  proper  exception  to  the  giving  of  such  instruc- 
tion. 

(p)  That  the  Court  erred  in  giving  the  first  por- 
tion of  Instruction  No.  5-A,  for  the  reason  i:hat  the 
jury  could  not  properly  have  found  under  the  evi- 
dence ])efore  them  that  plaintiffs  and  defendant 
entered  into  an  oral  agreement  for  the  sale  of  plain- 
tiffs' property  on  or  about  March  24,  1948,  or  that 
defendant  accepted  and  received  and  took  possession 
of  said  property  as  claimed  in  plaintiffs'  Second 
Amended  Complaint,  and  the  jury  could  not  prop- 
erly have  found  that  there  was  a  sale  and  delivery 
of  any  property  by  the  plaintiffs  to  the  defendant  or 
any  acceptance  and  receipt  of  said  property  by  the 
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defendant,  and  for  the  reason  that  there  was 
no  evidence  on  the  points  above  mentioned  to 
be  submitted  to  the  jury  and  that  such  instruc- 
tion as  given  allowed  the  jury  to  speculate  as  to 
the  existence  of  an  agreement  which,  as  a  matter  of 
law,  was  not  made  by  the  parties,  and  allowed  the 
jury  to  speculate  as  to  an  amount  of  compensa- 
tion not  to  exceed  $25,000.00  to  be  paid  by  the  de- 
fendant to  plaintiffs  where  there  was  no  evidence 
to  justify  the  finding  of  any  agreement  or  of  any 
sale  or  of  any  acceptance  of  any  property  under  an 
intention  to  buy,  or  of  any  mone}^  due  fr(>m  the 
defendant  to  plaintiffs.  As  to  such  instruction  de- 
fendant, as  will  appear  from  the  exceptions  taken, 
made  timely  objection  and  took  proper  exceptions 
to  the  giving  of  the  same. 

(q)  That  the  Court  erred  in  giving  that  portion 
of  Instruction  No.  6-A,  commencing  on  line  7 
thereof  with  the  words  "as  a  matter  of  law,'"  and 
ending  in  line  14  with  the  words  "about  March  24, 
1948,"  for  the  reason  that  as  a  matter  of  law  any 
oral  conversations  that  may  have  been  had  between 
the  parties  was  merged  with  the  w^'itten  agreement 
reached  late  in  June  or  early  July  of  1948,  and 
was  as  a  matter  of  law  a  ])ar  to  the  enforcement  of 
any  alleged  oral  agreement  prior  to  that  date.  De- 
fendant, as  will  appear  from  the  exceptions  taken 
in  this  matter,  made  timely  objection  and  took 
proper  exception  to  such  portion  of  such  instruc- 
tion. 
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(r)  That  the  Court  erred  in  giving  Instruction 
No.  6-D,  for  the  reason  that  on  the  undisputed  evi- 
dence Kenneth  Lambert  was  an  independent  con- 
tractor after  A])ril  1,  1948,  and  the  Court  should 
have  instructed  the  jury  as  a  matter  of  law  that 
Lambert  was  such  independent  contractor  and  that 
any  actions  taken  by  Lambert  in  taking  possession 
of  any  of  plaintiffs'  j^roperty  after  April  1,  1948, 
were  the  acts  of  Lambert  and  not  the  acts  of  the 
defendant  corporation,  and  were  not  binding  on 
the  defendant  corporation,  and  for  the  reason  that 
tliere  was  no  question  properly  to  be  submitted  to 
the  jury  in  connection  with  the  subject  matter  of 
Instruction  No.  6-D.  That  as  will  appear  from 
the  exceptions  taken  in  this  matter,  defendant  made 
timely  objection  to  such  instruction  and  took  proper 
exception  thereto. 

Wherefore,  defendant  i)rays  that  th(^  verdict  of 
the  jury  in  the  above-entitled  matter  may  be  set 
aside  and  held  for  naught,  and  that  defendant  may 
be  granted  a  new  trial  in  the  matter. 

Dated  at  Anchorage,  Alaska,  this  13th  day  of 
June,  1949. 

FAULKNER,  BANFIELD  & 

BOOCHEVER, 
J.  L.  McCARREY,  JR., 
DAVIS  &  RENFREW, 

Attorneys  for  Defendant, 
By  /s/  EDWARD  V.  DAVIS. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  June  16,  1949. 
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DEFENDANTS'  REQUESTED 
INSTRUCTIONS 

Instruction  No.  XIV. 

The  evidence  shows  that  Kenneth  D.  Lambert 
(also  referred  to  in  this  case  as  "Blackie"  Lam- 
bert) was  an  independent  logging  contractor  from 
and  after  April  1,  1948.  You  are  therefore  in- 
structed that  his  actions  after  that  date  are  not 
binding  on  the  defendant  unless  expressly  author- 
ized by  an  officer  of  the  defendant  empowered  to 
authorize  such  action,  or  unless  his  actions  were 
subsequently  ratified  by  such  an  officer  of  the  de- 
fendant company. 

It  also  appears  that  prior  to  A])ril  1,  1948,  Ken- 
neth D.  Lambert  was  not  employed  by  the  defendant 
company  in  such  capacity  that  he  was  empowered 
to  make  purchases  or  to  enter  into  contracts  for 
the  defendant  company,  or  to  bind  tlic  defendant 
company  in  any  agreements.  Thus,  unless  you  find 
that  the  witness  Lambert  had  express  authority 
from  the  officer  of  the  defendant  company  empow- 
ered to  grant  such  authority  to  make  a  purchase  or 
to  contract  for  the  defendant  company,  any  state- 
ments made  l)y  him,  if  any  wei'e  made  for  such 
a  pur])ose,  must  be  disregarded. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 
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Instruction  No.  XVIII. 

If  you  find  that  some  of  the  property  was  taken 
into  the  possession  of  the  defendant  under  the  terms 
of  a  proposed  contract  of  sale  and  that  later  the 
proposed  contract  of  sale  was  abandoned  by  the 
parties,  and  if  you  further  find  that  upon  such 
abandonment  the  property  previously  taken  into 
possession  of  the  defendant  was  returned  by  the 
defendant  to  the  place  from  which  it  had  been  taken, 
then  you  must  not  find  for  the  plaintiff  as  to  such 
property. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 

District  Judge. 


INSTRUCTION  NO.  XIX 

You  are  instructed  that  a  contract  to  sell  or  a 
sale  of  any  goods  or  clioses  in  action  of  a  value  of 
$500.00  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  or 
choses  in  action  so  contracted  to  be  sold,  or  sold, 
and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part  payment, 
or  unless  some  note  or  memorandum  in  writing  of 
the  contract  or  sale  be  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf. 

In  the  subject  case  there  is  no  evidence  of  a 
note  or  memorandum  in  writing  which  has  been 
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introduced  other  than  the  contract  dated  July  29, 
1948  and  signed  by  the  parties.  The  plaintiff,  how- 
ever, is  not  suing  on  that  contract.  There  is  no 
evidence  in  this  case  of  a  part  payment.  Thus, 
unless  you  find  that  on  or  about  March  24,  1948  the 
Columbia  Lumber  Company,  through  its  authorized 
agents,  accepted  part  of  the  goods  contracted  to  be 
sold  and  actually  received,  you  must  disregard  any 
alleged  oral  contract  of  sale,  or  oral  sale  allegedly 
made  on  or  about  March  4,  1948. 

Sec.  29-1-12,  Alaska   Compiled  Laws  Anno- 
tated, 1949 ;  49  Am.  Jur.  Sees.  607,  608. 

Eefused  except  as  covered  by  instructions  given. 
Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XX 

You  are  instructed  that  there  is  testimony  in  this 
case  concerning  a  certain  pond  near  the  mouth  of 
Mosquito  Creek,  and  that  the  area  covered  by  the 
pond  is  tideland.  Title  to  tideland  is  in  the  United 
States  of  America.  Individuals,  partnerships  or 
corporations  can  acquire  possessory  rights  to  use 
tidelands  and  may  erect  useful  improvements  there- 
on and  use  and  occupy  the  same  subject  only  to  the 
paramount  rights  of  the  United  States  in  such  tide- 
lands,  but  tidelands  unoccupied  by  any  person,  firm 
or  corporation  may  be  occupied  by  any  other  person, 
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firm  or  corporation,  subject  again  only  to  the  para- 
mount rights  of  the  United  States  of  America.  As 
applied  to  the  case  here  under  consideration,  you 
are  instructed  that  if  you  find  that  the  defendant 
corporation,  or  its  agents,  on  or  about  ^larch  24, 
1948,  occupied  a  portion  of  the  area  covered  by  the 
pond  above  mentioned  and  that  the  area  occupied 
by  the  defendant,  or  its  agents,  was  not  at  that  time 
covered  by  any  useful  improvements  belonging  to 
the  plaintiffs,  such  occupancy  by  the  defendant,  or 
its  agents,  would  not  constitute  a  taking  of  posses- 
sion of  any  of  plaintiffs '  property.  You  are  further 
instructed  that  the  belief  of  the  plaintiff,  Agostino, 
if  he  had  such  belief,  that  he  had  the  exclusive  right 
to  possession  of  the  tideland  pond  above  mentioned, 
is  immaterial,  and  you  are  instructed  that  the  plain- 
tiff, Agostino,  had  an  exclusive  possessory  right  to 
use  only  such  portion  of  the  pond,  if  any,  which  was 
actually  occupied  by  useful  improvements  con- 
structed or  placed  in  such  pond  by  the  plaintiffs, 
or  their  agents,  or  their  predecessors  in  interest. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XXI 

An  alleged  written  contract  has  been  introduced 
into  evidence,  by  the  terms  of  which  document  the 


66  Columbia  Lumber  Co.,  Inc. 

plaintiff,  Bruno  Agostino,  agreed  to  sell  all  the 
i:)roperty  at  Barry  Arm  Camj)  to  the  defendant  for 
the  sum  of  $10,000.00,  $3,300.00  of  which  was  to  be 
paid  to  the  Clerk  of  the  Court  pending  the  outcome 
of  a  claim  against  part  of  the  i3roperty  involved. 
There  is  conflicting  testimony  as  to  the  reason  why 
this  contract  was  not  completely  x^er formed.  Re- 
gardless of  the  validity  of  the  contract,  however, 
you  may  consider  its  provisions  in  determining  the 
value  of  plaintiffs'  property  in  the  event  that  you 
should  decide  that  the  plaintiffs  are  entitled  to  any 
damages. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XXIV 

Evidence  has  been  introduced  in  this  case  to  the 
effect  that  the  witness  Kenneth  B.  Lambert  bor- 
rowed six  barrels  of  oil  and  one  and  a  half  barrels 
of  gasoline  from  the  plaintiffs.  No  testimony  has 
been  presented  as  to  whether  said  barrels  of  oil 
and  gasoline  were  returned.  The  evidence  indicates, 
however,  that  Mr.  Lambert  at  the  time  that  he  bor- 
rowed said  barrels  of  oil  and  gasoline  was  an 
independent  contractor,  and  unless  you  find  that 
he  was  expressly  authorized  by  a  duly  empowered 
officer  of  the  defendant  company  to  borrow  such 


vs.  Bruno  Agostino,  et  al.  67 

barrels  of  oil  and  gasoline,  his  actions  in  that  con- 
nection are  not  binding  on  the  defendant  and  de- 
fendant is  not  liable  for  any  damages  sustained 
by  the  plaintiffs,  if  any  were  sustained,  as  a  result 
of  the  borrowing  of  such  barrels  of  oil  and  gas.  You 
are  further  instructed  that  no  evidence  has  been  in- 
troduced to  the  effect  that  defendant  ever  authorized 
the  witness  Lambert  to  borrow  such  barrels  of  gaso- 
line and  oil,  or  that  such  action  of  Mr.  Lambert  was 
ever  ratified  by  the  defendant. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XXVI 

Plaintiffs  allege  in  their  complaint  that  on  or 
about  the  24th  day  of  March,  1948,  the  plaintiffs  sold 
to  the  defendant  and  gave  to  the  defendant,  at  its 
request,  certain  property  and  equipment  located  at 
Barry  Arm.  You  are  instructed  that  the  evidence 
does  not  establish  a  contract  of  sale  of  this  property 
between  the  parties  on  or  about  March  24th.  The 
plaintiffs  have  the  burden  of  proving  that  they  gave 
to  the  defendant  at  the  defendant's  request,  and  that 
the  defendant  took  possession  of  said  property  on 
or  about  March  24,  1948.  In  this  connection  you 
are  further  instructed  that  defendant  had  the  right 
to  use  unoccupied  tidelands  and  unoccupied  portions 
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of  the  public  domain,  and  possession  of  such  areas 
does  not  constitute  evidence  of  any  sale. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XXVII 

You  are  instructed  that  under  the  laws  of  the 
Territory  of  Alaska,  only  the  real  party  in  interest 
is  entitled  to  bring  a  suit.  In  this  case  plaintiffs 
allege  that  they  sold  a  certain  D-8  caterpillar 
tractor  to  the  defendant  on  or  about  March  24, 
1948.  In  determining  the  truth  of  that  allegation, 
you  may  consider  the  fact  that  plaintiffs  have  filed 
a  Third  Amended  Complaint  against  the  Ellamar 
Packing  Company  asking  the  court  to  declare  the 
plaintiffs  to  be  the  present  owners  of  what  appears 
to  be  the  same  tractor.  Plaintiffs  would  not  be 
entitled  to  bring  such  a  suit  against  Ellamar  Pack- 
ing Company  had  they  previously  sold  the  tractor 
to  the  Columbia  Lumber  Company. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  Di:\LOND, 
District  Judse. 
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INSTEUCTION  NO.  XXVIII 

Defendant  in  its  Answer  and  Counterclaim  to 
plaintiffs'  Second  Amended  Complaint,  alleges  in 
part  in  Paragraph  IV  thereof: 

"In  that  connection,  as  defendant  is  informed  and 
believes,  and  so  alleges  the  fact  to  be,  that  certain 
of  the  property  described  in  Paragraph  IV  of 
l)laintiffs'  Second  Amended  Complaint  belonged  to 
third  parties,  and  has  since  been  repossessed  and 
taken  from  the  premises  by  such  third  parties, 
to-wit : 

1  donkey  engine  and  cables 

1  D-8  caterpillar  tractor 

1  D-7  caterpillar  tractor." 

The  plaintiffs  in  their  reply  deny  that  part  of 
the  property  belonged  to  third  parties,  but  by  failing 
to  deny  the  remainder  of  that  portion  of  defendant 's 
answer,  plaintiffs  admit  that  the  donkey  engine  and 
cable,  one  D-8  caterpillar  tractor  and  one  D-7 
caterpillar  tractor  have  since  been  taken  from  the 
premises  by  third  parties. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 


INSTRUCTION  NO.  XXIX 

Each  party  to  this  action  claims  to  be  entitled  to 
damages  from  the  other,  the  plaintiffs  under  their 
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Second  Amended  Comi)laint,  and  the  defendant 
under  its  Counterclaim.  The  burden  is  on  each 
party  to  prove  by  a  preponderance  of  the  evidence 
that  they  or  is  entitled  to  damages. 

The  issues  to  be  determined  by  you  are : 

First:  Did  a  sale  take  place  on  or  about  March 
24,  1948,  whereby  the  plaintiffs  sold  the  property 
owned  by  them  at  Barry  Arm  to  the  defendant, 
gave  said  property  to  the  defendant  at  its  request, 
and  did  the  defendant  on  or  about  March  24,  1948 
take  possession  of  property  of  the  plaintiffs? 

If  you  so  find,  you  must  find  for  the  jjlaintiffs 
and  assess  damages  in  accordance  with  the  pro- 
visions of  the  other  instructions  which  shall  be 
given  ,you. 

Second:  Was  an  oral  contract  of  sale,  subse- 
quently reduced  to  writing,  entered  into  on  or  about 
June  29, 1948,  whereby  the  plaintiffs,  through  one  of 
its  partners,  Bruno  Agostino,  agreed  to  sell  all  of 
their  property  at  Barry  Arm  to  the  defendant  for 
the  price  of  $10,000.00? 

If  you  answer  the  second  question  in  the  affirma- 
tive, you  may  not  find  for  the  plaintiffs,  since  such 
a  contract  would  be  inconsistent  with  a  sale  of  the 
same  property  having  been  consummated  on  or 
about  March  24,  1948. 

Third:  If  you  answer  the  second  question  in  tJie 
affirmative,  you  must  then  decide  whether  or  not  the 
plaintiffs  failed  to  go  through  with  such  agreement 
or  repudiated  such  agreement  by  refusing  to  furnish 
a  list  of  e(juipment,  if  such  a  list  was  required  by 
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said  agreement,  or  by  refusing  to  ineliide  in  the 
property  to  be  conveyed  one  cabin,  or  by  failure 
to  have  good  title  to  part  of  the  property  agreed 
to  be  conveyed  without  having  notified  defendant 
of  the  fact  prior  to  the  date  of  the  agreement. 

If  there  was  such  a  repudiation  or  breach  of  the 
agreement  by  the  plaintiffs  in  any  of  the  mamiers 
above  set  forth,  you  are  instructed  that  damages 
cannot  be  assessed  against  the  defendant  if  you  find 
that  defendant  returned  the  property  to  the  place 
from  which  it  had  been  removed,  and  in  such  event 
you  are  further  instructed  that  the  defendant  is 
entitled  to  damages  from  the  plaintiffs  for  any  loss 
suffered  by  the  defendant  as  a  result  of  such  a 
breach  of  contract. 

Refused  except  as  covered  by  instructions  given. 

Exception  taken. 

/s/  ANTHONY  J.  DIMOND, 
District  Judee. 


[Title  of  District  Court  and  Cause.] 

INSTRUCTIONS  TO  THE  JURY 

Ladies  and  Gentlemen  of  the  Jury: 

It  now  becomes  the  duty  of  the  Court  to  instruct 
you  as  to  the  law  that  will  govern  you  in  your 
deliberations  upon  and  disposition  of  this  case. 
When  you  were  accepted  as  jurors  you  obligated 
yourselves  by  oath  to  try  well  and  truly  the  matters 
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at  issue  between  the  plaintiff  and  the  defendant 
in  this  case,  and  a  true  verdict  render  according  to 
the  law  and  the  evidence  as  given  you  on  the  trial. 
That  oath  means  that  you  are  not  to  be  swayed 
by  passion,  sympathy  or  prejudice,  but  that  your 
verdict  should  be  the  result  of  your  careful  con- 
sideration of  all  the  evidence  in  the  case.  It  is 
equally  your  duty  to  accept  and  follow  the  law  as 
given  to  you  in  the  instructions  of  the  Court,  even 
though  you  may  think  that  the  law  should  be  other- 
wise. It  is  the  exclusive  province  of  the  jury  to 
determine  the  facts  in  the  case,  ax)plying  thereto 
the  law  as  declared  to  you  by  the  Court  in  these 
instructions,  and  your  decision  thereon  as  embodied 
in  your  verdict,  when  arrived  at  in  a  regular  and 
legal  manner,  is  final  and  conclusive  upon  the  Court. 
Therefore,  the  greater  ultimate  responsibility  in  the 
trial  of  the  case  rests  upon  you,  because  you  are  the 
triers  of  the  facts. 

3. 

The  plaintiffs  in  this  case,  Bruno  Agostino  and 
Stanley  Socha,  co-^Dartners  doing  business  under  the 
firm  name  and  style  of  Barry  Arm  Camp,  by  their 
second  amended  complaint  filed  in  this  action  after 
the  commencement  of  the  trial  thereof,  claim  that 
on  or  about  March  24,  1948,  the  plaintiffs  were  the 
o\\'ners  of  certain  property  situated  in  the  vicinity 
of  Mosquito  Creek,  Prince  AVilliam  Sound,  Ter- 
ritory of  Alaska,  of  the  reasonable  value  of  $37,- 
412.00,  and  that  on  or  about  said  date  the  plaintiffs 
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sold  all  of  said  property  to  the  defendant  and  gave 
to  the  defendant  at  its  request  possession  of  all  of 
said  i)roperty  and  that  thereby  the  defendant  became 
indebted  to  the  plaintiffs  and  obligated  to  pay  the 
plaintiffs  for  said  property  the  reasonable  value 
thereof;  that  the  defendant  did  take  the  property 
and  now  retains  the  same  and  has  failed,  neglected 
and  refused  to  pay  the  plaintiffs  therefor  and  has 
paid  nothing  to  the  plaintiffs  for  the  property ;  that 
by  reason  thereof  the  defendant  is  justly  indebted 
to  the  plaintiifs  in  the  sum  of  $37,412.00,  but  tliat 
plaintiffs  seek  to  recover  only  the  sum  of  $25,- 
000,00 ;  that  demand  for  payment  has  been  made  but 
that  defendant  has  failed,  neglected  and  refused 
to  i)ay  the  said  sum  of  $25,000.00,  or  any  part  there- 
of and  that  all  of  said  sum  is  now  due  and  owing 
from  defendant  to  plaintiff. 

.  The  defendant,  Columbia  Lumber  Company,  Inc., 
by  its  answer  to  the  plaintiffs'  second  amended  com- 
plaint, denies  most  of  the  averments  thereof,  speci- 
fically denies  that  the  value  set  opposite  the  various 
items  of  property  listed  in  the  second  amended 
complaint  were  or  are  the  reasonable  value  of  such 
items,  denies  that  such  property  in  the  aggregate 
was  of  the  reasonable  value  of  $37,412.00,  or  any 
sum  at  all  in  excess  of  $9,000.00  for  all  of  the  prop- 
erty owned  by  plaintiffs  or  claimed  by  them  at  the 
time  and  place  in  question;  and  upon  information 
and  belief  defendant  alleges  that  certain  of  the 
property  listed  in  the  second  amended  complaint 
belonged  to  third  parties  and  has  been  repossessed 
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and  taken  from  the  premises  by  such  third  parties, 
that  property  consisting  of  1  donkey  engine  and 
cables,  1  D-8  CaterpiUar  tractor  and  1  D-7  Cater- 
j)il]ar  tractor;  denies  that  plaintiffs  sold  to  the 
defendant  the  property  described  in  said  second 
amended  complaint  and  denies  that  plaintiffs  gave 
to  the  defendant  at  its  request  possession  of  all  or 
an}^  of  said  property  and  denies  that  defendant 
thereby  became  indebted  to  the  plaintiffs  and  obli- 
gated to  pay  to  the  plaintiffs  for  said  property  the 
reasonable  value  thereof. 

For  affirmative  defenses  to  the  plaintiffs'  second 
amended  complaint,  the  defendant  in  its  answer 
thereto  alleges  that  on  or  about  the  last  day  of 
June,  1948  the  defendant  made  an  oral  agreement 
with  the  plaintiff,  Bruno  Agostino,  by  the  terms  of 
which  defendant  agreed  to  purchase  and  plaintiff, 
Bruno  Agostino,  agreed  to  sell  all  of  the  equipment, 
buildings  and  property  claimed  by  the  plaintiffs  and 
located  at  the  place  known  as  Barry  Arm  Camp 
fror  an  agreed  price  of  $10,000.00  to  be  paid  in  the 
mode  and  manner  stated  in  said  answer;  that  on 
or  about  July  2,  1948  the  oral  agreement  for  the 
sale  and  purchase  of  said  property  was  reduced 
to  writing  and  was  signed  and  acknowledged  by 
plaintiff,  Bruno  Agostino;  that  thereafter  said 
agreement  w^as  executed  on  behalf  of  the  defendant 
by  its  President,  Thomas  A.  Morgan,  and  provisions 
made  for  payments  called  for  under  said  agreement ; 
that  plaintiff,  Bruno  Agostino,  thereafter  refused 
to  consummate  said  agreement  but  in  the  meantime 
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the  defendant  had  expended  hi  excess  of  $2,000.00 
m  labor  and  materials  for  repairing  the  tractors 
covered  by  said  agreement;  that  defendant  did  not 
take  possession  of  the  sawmill  or  donkey  engine  or 
any  of  the  other  equipment  which  palintift'  had 
agreed  to  sell  to  defendant  except  the  tractors  and 
the  bunkhouse;  that  said  tractors  were  thereafter 
returned  to  the  plaintiffs  and  one  of  them  was  re- 
possessed by  its  alleged  owner,  Ellamar  Packing 
Comi)any,  under  the  provisions  of  a  conditional  sales 
contract ;  and  upon  information  and  belief  defendant 
alleges  that  the  donkey  engine  and  the  other  Cater- 
pillar tractor  were  taken  from  the  premises  on  or 
about  September  25,  19-1:8  by  one,  Raymond  Grasser, 
under  some  sort  of  claim  of  onwershij)  by  said  Ray- 
mond Grasser;  that  defendant  does  not  have  pos- 
session of  any  of  plaintiffs'  property  or  equipment 
and  never  had  possession  of  mvy  part  thereof 
excei)t  as  to  the  bunkhouse  and  tractors  mentioned 
and  such  property  was  returned  by  defendant  to 
plaintiffs'  premises  on  or  about  September  1,  1948; 
that  plaintiffs  had  no  title  at  any  time  to  the  RD-8 
Caterpillar  tractor  inckided  in  the  alleged  written 
contract  of  July  2nd,  1948  but  such  tractor  was 
owned  by  Ellamar  Packing  Company  which  there- 
after repossessed  the  tractor  and  took  it  away  from 
the  Barry  Arm  Camp;  that  defendant  at  all  times 
has  l)een  ready,  willing  and  able  to  perform  the 
agreement  of  July  2,  1948  but  was  prevented  from 
so  performing  by  the  breach  of  such  agreement  and 
its  repudiation  by  plaintiff  Bruno  Agostino ;  that  the 
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plaintiffs  were  imjustifiably  enriched  in  the  sum  of 
$2,000.00  represented  by  the  value  of  the  materials 
and  labor  expended  on  the  tractors  above  described 
by  defendant  in  alleged  reliance  upon  plaintiff's 
agreement  made  on  or  about  the  last  day  of  Jime, 
1948. 

The  plaintiffs  in  their  reply  to  said  answer,  deny 
most  of  the  averments  thereof  inconsistant  with  the 
plaintiffs'  second  amended  complaint;  plaintiffs 
admit  that  in  June  or  July,  1948,  the  defendant  did 
enter  into  a  compromise  agreement  with  plaintiff 
Agostino  by  which  the  defendant  offered  to  pay  and 
plaintiff  Agostino  offered  to  settle  for  the  sum  of 
$10,000.00,  with  an  understanding  that  $3,300.00, 
of  such  sum  was  to  be  deposited  with  the  Clerk 
of  the  Court  pending  settlement  of  the  dispute  as  to 
title  to  some  of  the  property  in  question  between 
plaintiff  Agostino  and  one  Ray  Crasser;  plaintiffs 
admit  that  the  agreement  was  to  be  reduced  to  writ- 
ing by  Harold  J.  Butcher  and  that  it  was  reduced 
to  writing  and  was  signed  by  plaintiff  Agostino; 
plaintiffs  allege  that  the  defendant  failed,  neglected 
and  refused  to  go  through  with  said  agreement. 

.When  you  retire  to  consider  of  your  verdict  you 
will  take  with  you  to  the  jury  room  the  plaintiffs' 
second  amended  complaint,  the  defendant's  answer 
thereto  and  the  plaintiffs  reply  to  said  answer  and 
you  may  there  carefully  read  and  consider  said 
pleadings  and  determine  the  precise  nature  of  con- 
flicting claims  and  statements  of  plaintiffs  and  de- 
fendant. 
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Under  our  practice  the  dereiidant  is  not  permitted 
to  respond  by  further  pleading  to  any  new  and 
affirmative  matter  contained  in  the  plaintiffs'  reply, 
but  as  a  matter  of  law  all  such  new  and  affirmative 
matter  which  is  not  in  harmony  with  the  defendant 's 
answer  is  considered  denied  by  the  defendant  Avith 
the  same  force  and  effect  as  though  a  verified  denial 
of  such  affirmative  matter  were  made  and  filed  by 
defendant. 

3- A. 

The  plaintiffs  have  alleged  in  their  second 
amended  complaint  that  the  contract  upon  which 
they  rely  for  the  sale  of  the  property  to  the  de- 
fendant and  the  delivery  of  the  proj^erty  to  the 
defendant  was  made  on  or  about  March  24,  1948. 
The  exact  date  upon  w^hich  the  contract  was  made, 
if  any  was  made,  is  immaterial  provided  it  was  made 
at  all  within  a  reasonable  time  before  or  after  March 
24,  1948.  However,  the  words  "on  or  about"  do  not 
put  the  time  at  large,  but  indicate  that  the  date  is 
stated  with  approximate  certainty.  "On  or  about" 
means  the  day  mentioned  or  one  in  close  proximity 
thereto,  within  the  range  of  several  days  before  or 
after,  and  not  a  variation  of  three  or  more  months. 

3-B. 

In  this  case,  as  in  all  civil  cases,  the  burden  is 
upon  the  plaintiffs  to  prove  their  case  by  a  pre- 
ponderance of  the  evidence  only,  and  not,  as  in 
criminal  cases,  beyond  reasonable  doubt.     Prepon- 
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derance  of  evidence  means  the  greater  weight  of 
evidence.  If  the  evidence  in  your  mind  is  equally 
balanced  as  Ijetween  the  plaintiffs  and  defendant, 
then  the  verdict  should  be  for  the  defendant,  be- 
cause the  burden  is  upon  the  plaintiffs  to  present 
evidence  of  greater  weight  than  that  in  favor  of 
the  defendant  before  plaintiffs  are  entitled  to  re- 
cover. 

As  indicated  the  plaintiffs  are  required  to  prove 
all  the  elements  of  their  second  amended  complaint 
by  the  greater  weight  of  evidence,  and  if  they 
have  not  so  proved  those  elements,  or  if  the  evidence 
is  evenly  balanced  so  that  you  are  unable  to  say  on 
which  side  is  the  greater  weight  of  the  evidence,  or  if 
the  greater  weight  of  the  evidence  is  in  favor  of 
the  defendant,  then  in  any  such  event  the  plaintiffs 
cannot  recover  from  the  defendant. 

Similarly,  the  defendant  is  required  to  prove  all 
the  elements  of  its  counterclaim  by  the  greater 
weight  of  the  evidence,  and  if  it  has  not  so  proved 
those  elements,  or  if  the  evidence  is  evenly  balanced 
so  that  you  are  unable  to  say  on  which  side  is  the 
greater  weight  of  the  evidence,  or  if  the  greater 
weight  of  the  evidence  is  in  favor  of  the  plaintiffs, 
then  in  any  such  event  the  defendant  cannot  recover 
from  the  plaintiff. 

4. 

During  the  course  of  the  trial  use  has  been  made 
of  the  word  "contract."  A  contract  is  frequently 
called  an  agreement.     A  contract  is  an  agreement 
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between  two  or  more  persons  to  do  or  not  to  do 
some  specific  thing.  Every  sale  and  purchase  of 
property  are  the  result  of  a  contract,  the  seller 
agreeing  to  sell  and  the  purchaser  to  buy  the  prop- 
erty. In  case  of  land,  such  contracts  are  ordinarily 
put  in  writing.  Contracts  for  sale  and  purchase 
of  personal  property  are  sometimes  put  in  writing, 
but  not  always.  An  oral  contract  for  the  sale  of 
peisonal  property  may  in  law,  if  proved,  be  just 
as  valid  and  enforceable  as  though  it  were  written. 

Contracts  are  of  two  general  classes,  express  and 
implied.  Express  contracts  are  those  in  wdiich  the 
terms  of  the  contract  are  openly  and  fully  uttered 
and  avowed  at  the  time  of  making,  such  as  to  pay 
a  stated  price  for  certain  specified  goods  or  prop- 
erty. A  contract  is  implied  where  there  w^as  not 
an  express  contract,  but  where  there  is  circumstan- 
tial evidence  otherwise  that  the  parties  did  intend 
to  make  a  contract.  For  instance,  if  one  orders 
goods  of  a  tradesman  or  employs  a  man  to  work 
for  him,  without  the  price  or  wages  having  been 
agreed  upon  in  advance,  the  law^  raises  an  implied 
contract  to  pay  the  value  of  the  goods  or  services. 

In  this  case  there  is  not  sufficient  evidence  to 
show  an  express  agreement  between  plaintiffs  and 
defendant  as  to  the  price  of  the  property  which 
the  plaintiffs  claim  to  have  sold  and  given  into 
possession  of  defendant,  and  therefore  as  a  mat- 
ter of  law  there  Avas  no  express  contract  between 
the  parties.  The  question  for  your  determination 
is,  was  there  and  implied   contract,   arising   from 
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the  circumstances  of  the  case  obligating  the  defend- 
ant to  pay  pU^intiifs  the  reasonable  value  of  the 
property.  The  plaintiffs  say  there  was  such  an 
implied  contract;  the  defendant  saj^s  there  was  not. 
So  in  this  case  if  you  find  from  all  of  the  evi- 
dence and  by  a  preponderance  thereof,  and  under 
these  instructions  as  to  the  law,  that  the  plaintiffs 
on  or  about  March  24,  1948,  sold  and  delivered  the 
property  in  question  to  the  defendant  and  the  de- 
fendant accepted  said  property  and  took  posses- 
sion thereof,  the  law  implies  a  promise  on  the  part 
of  the  defendant  to  pay  the  reasonable  value  of  the 
property,  that  reasonable  value  to  be  determined 
by  you  from  the  evidence  in  the  case,  but  in  no 
event  to  exceed  $25,000.00. 

5. 

It  appears  that  the  property  with  which  this 
action  is  concerned,  referred  to  in  the  testimony  and 
in  these  instructions  as  the  Barry  Arm  property, 
was  situated  upon  public  domain.  The  law  in 
such  cases  provides  that  one  in  possession  of  public 
land  and  making  lawful  use  of  the  same  is  entitled 
to  the  possession  of  such  property  against  all  other 
persons  who  may  seek  to  take  possession  thereof. 

That  rule  ap]3lies  not  only  to  land  above  high 
tide  but  also  to  tide  lands  which  are  dry  at  low 
tide  but  covered  by  water  at  high  tide.  If  you  find 
in  this  case  that  the  plaintiffs  were  in  actual  pos- 
session and  use  of  any  tide  lands,  then  and  in  that 
event   they   were    entitled   to   maintain    possession 
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thereof  as  against  all  other  claims  or  claimants  seek- 
ing possession  of  such  tide  lands  from  the  plaintiffs. 
Beyond  and  below  the  low  tide  mark  and  thence 
extending  seaward,  the  rule  is  in  most  cases  other- 
wise. As  to  the  sea  and  arms  and  inlets  of  the 
sea  below  the  low  tide  mark  and  thence  extending 
seaward,  and  as  to  lands  underlying  the  sea.  below 
the  low  tide  line,  as  a  general  rule  all  persons 
have  equal  right  to  the  lawful  use  thereof. 

Hence,  the  plaintiffs  had  the  lawful  right  to 
keep  and  maintain  possession  of  the  lands  and  tide 
lands  possessed  by  them  on  and  prior  to  March  24, 
1948;  and  likewise  the  defendant  had  and  has  the 
lawful  right  to  use  unoccupied  portions  of  the 
public  domain  and  unoccuj)ied  tide  lands,  and  pos- 
session of  such  areas  by  the  defendant  does  not  con- 
stitute any  evidence  of  sale. 

It  should  be  noted  that  as  respects  tidelands, 
actual  possession  is  ne<!essary  to  establish  superior 
right.  Without  actual  possession  all  persons  enjoy 
equal  right  to  use  thereof.  Such  actual  possession 
is  usually  manifested  by  structural  improvements 
or  even  by  fences  or  posts  or  pilings.  But  exclu- 
sive uninterrupted  and  long  continued  possession 
and  use  for  other  purposes  may  give  such  superior 
right,  jn-ovided  there  is  real  and  actual  possession. 
But  occasional  use  or  even  actual  but  temporary 
]:)ossession  does  not  establish  any  special  right  other 
than  that  enjoyed  by  all  citizens.  Moreover,  the 
possession  of  tidelands,  in  order  to  be  valid,  must 
be  such  as  not  to  interfere  with  navigation  or 
I'un  counter  to  the  laws  relative  to  the  fisheries. 
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5-A. 

If  you  find  from  a  preponderance  of  the  evidence 
that  the  plaintiffs  and  defendant  entered  into  an 
oral  contract  for  the  sale  by  the  plaintiffs  of  the 
property  in  question  to  the  defendant,  and  the 
purchase  of  the  property  by  the  defendant  from  the 
plaintiffs  on  or  about  March  24,  1948,  and  that 
the  defendant  thereupon  accepted  and  received  and 
took  possession  of  said  property,  substantially  as 
claimed  in  the  ^plaintiffs'  second  amended  complaint, 
and  that  there  v^as  there  a  sale  and  delivery  of 
said  property  by  the  plaintiffs  to  the  defendant 
and  acceptance  and  receipt  of  said  property  by  the 
defendant,  then  it  is  your  duty  to  return  a  verdict 
in  favor  of  the  plaintiffs  and  against  the  defendant 
for  the  reasonable  value  of  the  propert}^  in  such 
sum  as  you  find  the  plaintiffs  justly  entitled  to 
receive  under  the  evidence  given  in  this  case,  and 
under  these  instructions  as  to  the  law,  but  in  no 
event  to  exceed  the  sum  of  $25,000.00,  which  is 
the  sum  claimed  by  the  plaintiffs  to  have  been  due 
them  from  the  defendant. 

But  if  the  plaintiffs  have  failed  to  prove  all  and 
each  part  of  their  case  as  above  outlined  by  a 
preponderance  of  the  evidence,  then  it  is  equally 
your  duty  to  bring  in  a  verdict  in  favor  of  the. 
defendant  and  against  the  plaintiffs,  and  you  should 
consider  whether  or  not  the  defendant  is  entitled 
to  recover  from  the  plaintiffs  on  the  defendant's 
counterclaim;  and  if  you  find  that  the  defendant 
has  proved  its  counterclaim  by  a  preponderance  of 


vs.  Bruno  Agostino,  et  al.  83 

the  evidence,  you  should,  return  a  verdict  in  favor  of 
the  defendant  and  against  the  plaintiffs  accord- 
ingly. 

6. 

The  laws  of  Alaska  concerning  sales  of  personal 
property  provide  in  part  as  follows: 

'*A  contract  to  sell  or  a  sale  of  any  goods  or 
choses  in  action  of  the  value  of  five  hundred  dol- 
lars or  upwards  shall  not  be  enforceable  by  action 
luiless  the  Ijuyer  shall  accept  part  of  the  goods  or 
choses  in  action  so  contracted  to  be  sold  or  sold, 
and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part  payment, 
or  unless  some  note  or  memorandum  in  writing  of 
the  contract  or  sale  be  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf." 

In  this  case  there  is  no  evidence  of  a  note  or 
memorandum  in  writing  other  than  the  agreement 
which  was  signed  by  the  plaintiff  Agostino  in  the 
latter  part  of  June  or  the  early  part  of  July, 
1948,  and  thereafter  signed  by  Thomas  A.  Morgan 
as  president  of  the  defendant  corporation.  How- 
ever the  plaintiffs  are  not  suing  on  that  agreement. 
There  is  no  evidence  in  this  case  that  part  pa^Tiient 
of  the  property  was  made.  Therefore,  unless  you 
tind  that  on  or  about  March  24,  1948,  the  defendant 
through  its  authorized  agent  or  agents  accepted 
part  of  the  goods  contracted  to  be  sold  and  actually 
received  the  same,  the  plaintiffs  are  not  entitled  to 
recover  in  this  action. 

Under  the  laws  of  Alaska,  the  seller  of  personal 
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property  warrants  the  title  of  the  property  sold 
unless  other  provision  is  made  in  the  contract  of 
sale.  The  law  on  the  subject,  so  far  as  relevant 
to  this  case,  reads  as  follows: 

"In  a  contract  of  sale,  unless  a  contrary  inten- 
tion appears,  there  is — 

(1)  An  implied  warranty  on  the  part  of  the 
seller  that  in  case  of  a  sale  he  has  a  right  to  sell 
the  goods,  and  that  in  case  of  a  contract  to  sell 
he  will  have  a  right  to  sell  the  goods  at  the  time 
when  the  property  is  to  pass ; 

(2)  An  implied  warranty  that  the  buyer  shall 
have  and  enjoy  quiet  possession  of  the  goods  as 
against  any  lawful  claims  existing  at  the  time  of 
sale ; 

(3)  An  implied  warranty  that  the  goods  shall 
be  free  at  the  time  of  the  sale  from  any  charge 
or  encumbrance  in  favor  of  any  third  person,  not 
declared  or  known  to  the  buyer  before  or  at  the 
time  when  the  contract  of  sale  is  made." 


"Where  there  is  a  breach  of  warranty  by  the 
seller,  the  buyer  may,  at  his  election —  *  *  * 

(d)  Rescind  the  contract  to  sell  or  the  sale  and 
refuse  to  receive  the  goods,  or  if  the  goods  have 
already  been  received,  return  them  or  offer  to  re- 
turn them  to  the  seller  and  recover  the  price  or 
any  part  thereof  which  has  been  paid.     *     *     * 

(4)      (Liability  for  price  or  repayment.)     A¥here 
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the  buyer  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  tlie  buyer  shall  cease  to  be  liable  for 
the  price  upon  returning  or  offering  to  return 
the  goods.  *  *  * 

(6)  (Measure  of  damages.)  The  measure  of 
damages  for  breach  of  warranty  is  the  loss  directly 
and  naturally  resulting,  in  the  ordinary  course 
of  events,  from  the  breach  of  warranty." 

If  you  find  from  a  preponderance  of  the  evidence 
that  the  plaintiffs  sold  and  delivered  the  Barry 
Arm  property  to  the  defendant  on  or  about  March 
24,  1948,  and  that  defendant  then  accepted  and  re- 
ceived said  property  or  some  part  thereof,  and 
if  you  further  find  that  there  was  a  breach  of 
warranty  by  the  sellers  of  said  property,  that  is 
to  say,  by  the  plaintiffs  in  this  action,  under  any 
of  the  provisions  of  the  law  above  quoted  whereby 
the  plaintiffs  warranted  that  they  had  then  the 
right  to  sell  the  property,  warranted  that  the  buj^er 
should  have  and' enjoy  quiet  possession  of  the  prop- 
erty, warranted  that  the  property  at  the  time  of 
sale  Avas  free  of  any  charge  or  encumbrance  in 
favor  of  any  third  person  not  declared  or  known 
to  the  buyer  at  or  before  the  date  of  the  alleged 
sale,  then  the  plaintiffs  are  liable  to  the  defendant 
for  the  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  such  breach  of 
warranty,  and  such  loss,  if  any,  should  be  deducted 
from  the  amount,  if  any,  which  you  find  the  plain- 
tiffs otherwise  entitled  to  recover  from  the  defend- 
ant in  this  action. 
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6-A. 

Evidence  has  been  received  showing  that  in  the 
latter  part  of  June  or  the  early  part  of  July, 
1948,  the  plaintiff  Agostino  signed  an  agreement 
for  the  sale  of  the  property  in  question  to  the 
defendant,  and  that  at  some  later  date  the  agree- 
ment was  signed  b}^  Thomas  A.  Morgan  on  behalf 
of  the  defendant  corporation  and  as  president 
thereof.  As  a  matter  of  law,  the  evidence  concern- 
ing the  written  agreement  of  late  June  or  early 
July,  1948,  and  what  transpired  before  and  after 
with  respect  to  said  agreement,  is  not  sufficient  to 
constitute  a  bar  to  the  enforcement  of  the  alleged 
oral  agreement,  if  any  there  was,  for  the  sale  of 
the  Barry  Arm  property,  w^hich  plaintiffs  assert 
was  entered  into  on  or  about  March  24,  1948.  But 
you  may  and  should  consider  all  of  the  evidence 
concerning  said  written  agreement,  and  concerning 
the  preceding  discussions  and  negotiations  and  what 
followed  thereafter,  as  bearing  on  the  issue  for 
your  decision,  and  that  is,  whether  or  not  on  or 
about  March  24,  1948,  the  plaintiffs  sold  and  de- 
livered the  Barry  Arm  property  to  the  defendant 
and  the  defendant  accepted  and  received  posses- 
sion thereof.  Regardless  of  the  validity  of  the  writ- 
ten contract  of  late  June  or  early  July,  1948,  you 
may  take  all  of  the  evidence  concerning  it  into 
consideration  in  determining  whether  or  not  the 
plaintiff  Agostino  considered  that  he  had  sold  the 
Barry  Arm  property  to  the  defendant  on  or  about 
March  24,  1948,  as  alleged  in  the  plaintiffs'  second 
amended  complaint. 
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6-B. 

If  you  find  that  the  defendant  in  July  or  August, 
1948,  took  possession  of  some  of  the  Barry  Arm 
property  under  and  in  reliance  upon  the  written 
agreement  which  according  to  the  testimony  was 
signed  by  the  plaintiff  Agostino  in  late  June  or 
early  July,  1948,  and  thereafter  for  the  reasons 
and  under  the  circumstances  disclosed  in  the  testi- 
mony given  during  trial  of  the  case,  returned  the 
property  to  the  place  from  which  it  was  taken  at 
the  Barry  Arm  camp,  such  possession  of  the  prop- 
erty by  the  defendant  at  that  time  can  not  rightly 
))e  deemed  acceptance  and  receipt  of  said  property 
by  the  defendant  under  the  alleged  oral  contract 
for  sale  and  purchase  of  the  Barry  Arm  property 
which  the  plaintiffs  claim  was  entered  into  on  or 
about  March  24,  1948. 

6-C. 

The  plaintiff  Bruno  Agostino  in  his  testimonj^ 
referred  to  Kenneth  D.  Lambert  as  the  superintend- 
ent of  the  logging  operations  of  the  defendant  and 
as  the  foreman  for  the  defendant.  This  testimony 
was  evidently  based  upon  hearsay  and  is  now  or- 
dered stricken  and  you  should  not  consider  such 
testimony  of  the  plaintiff  Agostino  as  to  the  au- 
thority or  position  of  Lambert  for  any  purpose 
whatever. 

Tlie  testimony  of  said  Kenneth  D.  Lambert  as  to 
his  relations  with  the  defendant  was  properly  given 
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'and  admitted  in  evidence  and  you  may  give  sucli 
consideration  to  that  testimony  as  you  believe  it  is 
justly  entitled  to  receive. 

6-D. 

Testimony  has  been  received  as  to  the  status  of 
Kenneth  D.  Lambert,  sometimes  referred  to  as 
Blackie  Lambert,  with  respect  to  the  defendant 
corporation.  The  defendant  claims  that  from  and 
after  April  2,  1948,  the  said  Kenneth  D.  Lambert 
w^as  an  independent  logging  contractor  and  was 
not  an  employee  of  the  defendant  and  had  no 
authority  to  speak  for  or  represent  the  defendant 
in  any  manner  whatsoever.  An  independent  con- 
tractor unless  specially  authorized  has  no  author- 
ity to  bind  the  person,  firm  or  corporation  with 
whom  he  has  contracted  to  furnish  material  or 
logs  or  any  other  goods  or  merchandise  or  to  do  any 
type  of  work.  If  y(ni  find  that  Lambert  was  an 
independent  contractor  during  the  period  mentioned 
or  any  part  thereof,  then  and  in  that  event  unless 
Lambert  had  express  authority  from  the  defendant 
to  act  for  and  in  behalf  of  the  defendant,  the 
statements  or  promises  of  Lambert  made  while  he 
was  an  independent  contractor  would  not  bind  the 
defendant  in  any  manner. 

You  are  instructed  that  an  independent  eon- 
tractor  is  one  who,  in  exercising  an  independent 
emplo}Tnent,  contracts  to  do  certain  work  according 
to  his  own  methods  and  without  being  subject  to 
the  control  of  his  employer  except  as  to  the  product 
or  result  of  his  work.     One  who  contracts  to  do  a 
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specific  piece  of  work,  furnisbiiig-  his  own  assist- 
ants, and  oxeciiting  the  work  either  entirely  in  ac- 
cordance with  his  own  ideas,  or  according  to  a 
plan  previously  given  to  him  by  the  person  for 
whom  the  work  is  done  with  respect  to  details 
of  the  work,  is  an  independent  contractor.  An 
independent  contractor  may  be  described  as  one 
who  contracts  to  perform  a  piece  of  work  at  his 
own  risk  and  cost,  the  workmen  being  his  servants, 
being  hired  and  fired  b}^  him.  When  the  employer 
points  out  the  end  to  be  attained  but  not  how  it 
shall  be  done  or  who  is  to  do  it,  the  person  under- 
taking to  do  the  work  is  an  independent  contractor. 

6-E. 

Smetimes,  in  the  trial  of  actions  attempt  is  made 
to  "impeach"  a  witness,  or  the  witness  is  said  to 
be  ' '  impeached. ' '  Impeach  means  to  bring  or  throw 
discredit  on,  to  call  into  question,  to  challenge. 
Hence  a  witness  may  be  said  to  have  been  im- 
peached when  his  testimony  is  discredited  or  his 
veracity  challenged. 

One  way  of  impeaching  a  witness  is  by  showing 
that  the  witness  has  made  different  and  contradic- 
tory statements  on  the  same  point  on  another  oc- 
casion. If  it  appears  from  the  evidence  that  any 
witness  has  been  impeached  in  this  manner,  you 
have  a  right  to  take  that  circumstance  into  con- 
sideration in  determining  his  credibility  and  the 
weight  of  his  testimony. 
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6-F. 

Certain  pleadings  in  two  other  actions  brought 
in  this  Court  have  been  introduced  in  evidence  in 
this  case.  Such  pleadings  do  not  constitute  evi- 
dence of  the  truth  of  the  facts  therein  alleged,  but 
you  ma,y  take  into  consideration,  in  reaching  your 
verdict,  any  admissions,  if  any,  made  by  the  plain- 
tiffs in  this  action  in  those  pleadings,  or  any  allega- 
tions, if  any,  made  in  those  pleadings  by  plaintiffs 
which  are  contrary  to  plaintiffs'  evidence  here  pro- 
duced. 

Plaintiffs  in  their  reply  allege  "that  if  the  Ella- 
mar  Packing  Co.  and  the  said  Ray  Grasser  did 
take  any  of  the  property  claimed  to  have  been 
sold  by  the  plaintiffs  to  the  defendant,  that  the 
same  was  taken  through  a  scheme  and  conspiracy 
brought  about  by  the  defendant  for  the  purpose 
of  cheating  or  defrauding  these  plaintiffs." 

No  evidence  has  been  introduced  in  this  case  from 
which  such  an  inference  could  reasonably  be  made 
and  therefore,  as  a  matter  of  law,  you  are  instructed 
to  disregard  the  above  quoted  portion  of  plaintiffs' 
reply. 

7. 

The  laws  of  Alaska  provide  that  all  questions  of 
law,  including  the  admissibility  of  testimony,  the 
facts  preliminary  to  such  admission,  the  construc- 
tion of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  Court,  and 
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all  discussions  of  law  addressed  to  the  Court;  and 
although  the  jury  has  the  power  to  find  a  general 
verdict,  which  includes  questions  of  law  as  well 
as  fact,  you  are  not  to  attempt  to  correct  by  your 
verdict  what  you  may  believe  to  be  errors  of  law 
upon  the  part  of  he   Court. 

All  questions  of  fact,  other  than  those  heretofore 
mentioned  in  these  instructions,  must  be  decided 
by  the  jury,  and  all  evidence  thereon  addressed  to 
them.  Since  the  law  places  upon  the  Court  the 
duty  of  deciding  what  testimony  may  be  admitted 
in  the  trial  of  the  case,  you  should  not  consider  any 
testimony  that  may  have  been  offered  and  rejected 
by  the  Court,  or  admitted  and  thereafter  stricken  out 
by  the  Court. 

You  are  the  sole  judges  of  the  credibility  of  the 
witnesses.  In  determining  the  credit  you  will  give 
to  a  witness  and  the  weight  and  value  you  will 
attach  to  his  testimony  you  should  take  into  ac- 
count the  conduct  and  appearance  of  the  witness 
upon  the  stand;  the  interest  he  has,  if  any,  in  the 
result  of  the  trial;  the  motive  he  has  in  testifying, 
if  any  is  shown;  his  relation  to  and  feeling  for  or 
against  any  of  the  parties  to  the  case ;  the  proba- 
bility or  improbability  of  the  statements  of  such 
witness;  the  opportunity  he  had  to  observe  and  be 
informed  as  to  matters  respecting  which  he  gave 
evidence  before  you ;  and  the  inclination  he  evinced, 
in  your  judgment,  to  speak  the  truth  or  otherwise 
as  to  matters  within  his  knowledge. 
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8. 

The  law  makes  you,  subject  to  the  limitations 
of  these  instructions,  the  sole  judges  of  the  effect 
and  value  of  evidence  addressed  to  you. 

However  your  power  of  judging  the  effect  of 
evidence  is  not  arbitrary,  but  is  to  be  exercised 
with  legal  discretion  and  in  subordination  to  the 
rules  of  evidence. 

You  are  not  bound  to  find  in  conformity  with 
the  declarations  of  any  number  of  witnesses  which 
do  not  produce  conviction  in  your  minds,  against 
the  declarations  of  witnesses  fewer  in  number,  or 
against  a  presumption  or  other  evidence  satisfying 
your  minds. 

A  witness  wilfully  false  in  one  part  of  his  testi- 
mony ma}"  be  distrusted  in  others. 

Testimom^  of  the  oral  admissions  of  a  party 
should  be  viewed  with  caution. 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and 
of  the  other  to  contradict,  and  therefore,  if  the 
weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfac- 
tory evidence  \s"as  within  the  power  of  the  party,  the 
evidence  offered  should  be  viewed  with  distrust 

9. 

The  law  forbids  quotient  verdicts.  A  quotient 
verdict  is  arrived  at  by  having  each  juror  write 
the  amount  of  damages  or  compensation  to  which 
he   believes   the    plaintiff    is    entitled,    adding    the 
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amounts  so  set  down,  and  then  dividing  the  total 
by  the  number  of  jurors,  usually  twelve,  the  result- 
ing figure  being  given  as  the  verdict  of  the  jury. 
Such  verdicts  are  highly  improper  and  under  no 
circumstances  should  you  resort  to  that  method  of 
adjusting  differences  of  opinion  among  yourselves. 

10. 

At  the  close  of  the  trial  counsel  have  the  right  to 
argue  the  case  to  the  jury.  The  arguments  of  coun- 
sel, based  upon  study  and  thought,  may  be,  and  usu- 
ally are,  distinctly  helpful ;  however  it  should  be  re- 
membered that  arguments  of  counsel  are  not  evi- 
dence and  cannot  rightly  be  considered  as  such.  It  is 
your  duty  to  give  careful  attention  to  the  arguments 
of  counsel  so  far  as  the  same  are  based  upon  the  evi- 
dence which  you  have  heard  and  the  proper  deduc- 
tions therefrom  and  the  law  as  given  to  you  by  the 
Court  in  these  instructions.  But  arguments  of  coun- 
sel if  they  depart  from  the  facts  or  from  the  law, 
should  be  disregarded.  Counsel,  although  acting  in 
the  best  of  good  faith,  may  be  mistaken  in  their 
recollection  of  testimony  given  during  the  trial.  You 
are  the  ones  to  finally  determine  what  testimony 
was  given  in  this  case,  as  well  as  what  conclusions 
of  fact  should  be  drawn  therefrom. 

11. 

The  law  requires  that  all  twelve  jurors  must  agree 
upon  a  verdict  before  one  can  be  rendered. 

While  no  juror  should  yield  a  sincere  conclusion, 
founded  upon  the  law  and  the  evidence  of  the  case. 
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in  order  to  agree  with  other  jurors,  it  is  nevertheless 
the  duty  of  every  juror,  in  considering  the  case  with 
fellow  jurors,  to  lay  aside  all  undue  jDride  or  vanity 
of  personal  judgment,  and  to  consider  differences  of 
opinion,  if  any  arise,  in  a  spirit  of  fairness  and  can- 
dor, with  an  honest  desire  to  get  at  the  truth,  and 
with  the  view  of  arriving  at  a  just  verdict;  and  to 
that  end  no  juror  should  hesitate  to  change  the 
opinion  he  has  entertained,  or  even  expressed,  if 
honestly  convinced  that  such  opinion  is  erroneous, 
even  though  in  so  doing  he  adopts  the  views  and 
opinions  of  other  jurors. 

12. 

You  are  to  consider  these  instructions  as  a  whole. 
It  is  impossible  to  cover  the  entire  case  with  a  sin- 
gle instruction,  and  it  is  not  your  province  to  single 
out  one  particular  instruction  and  consider  it  to  the 
exclusion  of  the  other  instructions. 

As  you  have  been  heretofore  instructed,  your 
duty  is  to  determine  the  facts  from  the  evidence  ad- 
mitted in  the  case,  and  to  apply  to  these  facts  the 
law  as  given  to  you  by  the  Court  in  these  instruc- 
tions. 

During  the  trial  I  have  made  no  comment  on  the 
facts  and  expressed  no  opinion  in  regard  thereto. 
If  I  have,  or  if  you  think  I  have,  it  is  your  duty  to 
disregard  that  opinion  entirely,  because  the  respon- 
sibility for  the  determination  of  the  facts  in  this 
case  rests  upon  you,  and  upon  you  alone. 
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13. 

Upon  retiring  to  the  jury  room  to  consider  your 
verdict,  you  will  elect  one  of  your  number  fore- 
man who  will  speak  for  you  and  date  and  sign  the 
verdict  unanimously  agreed  upon.  When  you  so  re- 
tire you  will  take  with  you  the  pleadings  in  the  case 
consisting  of  the  plaintiffs'  second  amended  com- 
plaint, the  defendant's  answer  thereto,  the  plain- 
tiffs' reply  to  the  answer,  the  exhibits,  these  instruc- 
tions and  two  forms  of  verdict. 

If  you  find  for  the  plaintiffs  and  against  the  de- 
fendant, you  should  use  the  form  of  verdict  which 
has  been  prepared  for  that  contingency  and  which 
is  marked  Verdict  No.  1,  and  your  foreman  will  in- 
sert therein  the  amount  which  you  find  the  plaintiffs 
are  entitled  to  recover  from  the  defendant.  The 
verdict  should  then  be  dated  and  signed  by  your 
foreman  and  returned  into  the  Court  as  your  ver- 
dict 

If  you  find  for  the  defendant  and  against  the 
plaintiffs,  you  will  use  the  verdict  which  has  been 
prepared  for  that  contingency  and  which  is  marked 
Verdict  No.  2,  and  your  foreman  will  insert  therein 
the  amount,  if  any,  which  you  find  the  defendant  is 
entitled  to  recover  from  the  plaintiffs,  and  your 
foreman  will  thereupon  date  and  sign  the  same  and 
you  will  return  the  same  into  Court  as  your  verdict. 

The  verdict  not  used  should  be  destroyed  by  your 
foreman. 

You  will  return  into  Court  with  your  verdict 
the  pleadings,  the  exhibits  and  these  instructions. 
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Dated    at   Anchorage,   Alaska,   this   7th   day   of 
June,  1949. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 

[Endorsed] :     FHed  July  6,  1949. 


In  the  District  Court  for  the  Territory 

of  Alaska,  Third  Division 

A-5207 

BRUNO  AGOSTINO  and  STANLEY  SOCHA, 
Co-partners  Doing  Business  Under  the  Firm 
Name  and  Style  of  BARRY  ARM  CAMP, 

Plaintiffs, 
vs. 
COLUMBIA  LUMBER  COMPANY,  INC.,  a  Cor- 
poration, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  regularly  for  trial  on 
the  31st  day  of  May,  1949,  the  plaintiffs,  Bruno 
Agostino  and  Stanley  Socha,  co-partners,  doing 
business  as  Barry  Arm  Camp,  plaintiffs,  appeared 
in  person  and  by  their  attorneys,  Herman  H.  Ross 
and  Bailey  E.  Bell,  and  the  defendant,  Columbia 
Lumber  Company,  Inc.,  a  corporation,  appeared  by 
its  president,  Thomas  Morgan,  and  by  its  attorneys 
of  record,  Robert  Boochever  and  Edward  V.  Davis, 
each  parties  announced  ready  for  trial,  a  jury  was 
duly  impaneled  and  sworn  to  try  the  issues  in  the 
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above-entitled  case,  and  a  true  verdict  i-ender,  the 
case  being  on  trial  until  the  8th  day  of  June,  1949, 
and  all  evidence  having  been  adduced  and  submit- 
ted on  behalf  of  both  plaintiffs  and  defendant,  and 
after  argument  by  attorneys  having  been  made,  by 
the  respective  attorneys  of  the  plaintiffs  and  the 
defendant,  and  the  Court  having  instructed  the  jury 
as  to  the  law;  the  said  jury  after  due  considera- 
tion, returned  into  Court,  its  verdict  on  the  8tli  day 
of  June,  1949,  which  verdict  is  in  w^ords  and  fig- 
ures, as  follows,  to  wit : 


In  the  District  Court  for  the  Territory 
of  Alaska,  Third  Division 

No.  A-5207 

BRUNO   AGOSTINO   and    STANLEY    SOCHA, 

Co-partners  Doing  Business  Under  the  Firm 
Name  and  Style  of  BARRY  ARM  CAMP, 

Plaintiffs, 

vs. 

COLUMBIA  LUMBER  COMPANY,  INC.,  a  Cor- 
poration, 

Defendant. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division,  June  8,  1949.  M.  E.  S.  Brunelle, 
Clerk,  By  Louise  Strahorn,  Deputy. 

Verdict  No.  1 
We  the  jury  duly  impaneled  and  sworn  to  try  the 
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above-entitled  cause  do  find  for  the  plaintiffs  and 
against  the  defendant  and  find  that  the  plaintiffs 
are  entitled  to  recover  of  and  from  the  defendant 
the  sum  of  Fourteen  thousand  ninety  two  dollars 
($14,092.00). 

Dated  at  Anchorage,  Alaska,  this  8th  day  of  June, 
1949. 

/s/  GEORGE  KAROBELNIKOFF, 
Foreman. 

Entered  Journal  #G19,  page  #111,  June  8,  1949. 

Now,  Therefore,  after  having  heard  and  over- 
ruled the  Motion  for  a  New  Trial,  and  on  Motion 
of  Bailey  E.  Bell  of  attorneys  for  the  plaintiffs. 

It  Is  Hereby  Ordered  and  Adjudged,  that  the 
plaintiffs  have  judgment  against  the  defendant  in 
the  sum  of  fourteen  thousand  and  ninety  two  dol- 
lars ($14,092.00)  as  principal,  togethe^^  with'  in- 
terest  thereon  at  the  rate  of  six  per  cent  (6%),  per 
annum,  from  the  24th  day  of  March,  1948,  which 
amounts  to,  at  this  time,  one  thousand  one  hun- 
dred twenty  seven  dollars  and  thirty  six  cents 
($1127.36),  or  a  total  of  fifteen  thousand  two  hun- 
dred nineteen  dollars  and  thirty-six  cents,  ($15,- 
219.36),  together  with  a  reasonable  attorneys'  fee, 
allowed  and  set  by  the  Court  in  the  sum  of  |250.00, 
and  for  all  costs  and  disbursements  herein  to  be 
taxed  by  the  Clerk  of  the  Court,  in  the  sum  of 
$ ,  for  all  of  which,  let  execution  issue. 
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Dated  at  Anchorage,  Alaska,  this  22  day  of  July, 
1949. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 
Entered  July  22,  1949. 
Service  of  copy  acknowledged. 

[Endorsed]:     Filed  July  22,  1949. 

CERTIFIED  COPY 

United  States  of  America, 
Third  District  of  Alaska — ss. 

I,  M.  E.  S.  Brunelle,  Clerk  of  the  United  States 
District  Court  in  and  for  the  Third  District  of 
Alaska,  do  hereby  certify  that  the  annexed  and  fore- 
going is  a  true  and  full  copy  of  the  original  Judg- 
ment, in  cause  No.  A-5207,  entitled  Bruno  Agostino 
and  Stanley  Socha,  Co-partners  doing  business  un- 
der the  firm  name  and  style  of  Barry  Arm  Camp, 
plaintiffs  vs.  Columbia  Lumber  Company,  Inc.,  a 
Corporation,  defendant,  now  remaining  among  the 
records  of  the  said  Court  in  my  office. 

In  Testimony  Whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  the  seal  of  the  afore- 
said Court  at  Anchorage,  Alaska,  this  8th  day  of 
November,  A.D.,  1949. 

M.  E.  S.  BRUNELLE, 
Clerk.- 

[Seal]  By  /s/  KATHRYN  HOFF, 
Deputy  Clerk. 

[Endorsed]:     Filed  Nov.  22,  1949. 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  By  These  Presents: 

That  we,  the  undersigned,  Columbia  Lumber 
Company  of  Alaska,  a  corporation,  as  Principal, 
and  Thomas  A.  Morgan,  of  Juneau,  Alaska,  and 
Harold  L.  Bliss,  of  Anchorage,  Alaska,  as  Sure- 
ties, hereby  acknowledge  ourselves  to  be  indebted 
and  firmly  bound  to  Bruno  Agostino  and  Stanley 
Socha,  doing  business  as  Barry  Arm  Cam]),  plain- 
tiffs hereinabove  named,  in  the  sum  of  Sixteen 
Thousand  ($16,000.00)  Dollars,  lawful  money  of 
the  United  States  of  America,  for  the  payment  of 
which  sum  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  administrators,  executors,  suc- 
cessors and  assigns,  jointly  and  severally,  firmly 
by  these  presents. 

Signed,  sealed  and  executed  by  the  Columbia 
Lumber  Company  of  Alaska,  Principal,  by  Thomas 
A.  Morgan,  President,  and  by  Thomas  A.  Morgan, 
individually,  as  one  of  the  Sureties,  at  Juneau, 
Alaska,  this  22nd  day  of  August,  1949. 

Signed,  sealed  and  executed  by  Harold  L.  Bliss, 
one  of  the  Sureties,  at  Anchorage,  Alaska,  this  29th 
day  of  August,  1919. 

The  condition  of  this  obligation  is  such  that. 
Whereas,  the  Columbia  Lumber  Company  of 
Alaska,  a  corporation,  is  appealing  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  that  certain  judgment  rendered,  made 
and  entered  in  the  above-entitled  Court  and  cause 
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on  the  22nd  day  of  -Inly,  1949,  wlieioin  and  whereby 
it  is  ordered,  adjndged  and  decreed  that  Bruno 
Agostino  and  Stanley  Socha,  doing  business  as  the 
Barry  Arm  Camp,  plaintilfs  above-named,  have  and 
recover  from  the  defendant,  Cohimbia  Lumber  Com- 
pany of  Alaska,  a  corporation,  the  sum  of  $14,- 
092.00,  and  the  further  sum  of  $250.00  as  attorneys' 
fees,  together  with  costs. 

Now,  Therefore,  if  the  said  Columbia  Lumber 
Company  of  Alaska,  a  corporation,  shall  prosecute 
its  appeal  to  effect  and  shall  pay  the  judgment  in 
full,  together  with  costs,  interests  and  damages  for 
delay,  or  for  any  reason  the  appeal  is  dismissed  or 
if  the  judgment  is  affirmed,  and  shall  satisfy  in  full 
such  modification  of  judgment  and  such  costs,  inter- 
ests and  damages  as  the  Appellate  Court  may  ad- 
judge and  award,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  eifect 
and  to  be  enforceable  against  the  above  bounden 
sureties  under  and  in  accordance  with  the  provi- 
sions of  Rule  73  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  on  the  dates 
hereinabove  set  forth. 

COLUMBIA  LUMBER 
COMPANY  OF  ALASKA, 
A  Corporation,  Principal. 
By  /s/  THOS.  A.  MORGAN, 
President. 
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[Seal]         /s/  THOS.  A.  MORGAN, 

Surety. 

[Seal]         /s/  HAROLD  L.  BLISS, 

Surety. 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Thomas  A.  Morgan,  the  undersigned,  whose 
name  is  subscribed  to  the  foregoing  bond  as  surety, 
being  first  duly  sworn,  depose  and  say: 

That  I  am  a  resident  of  the  Juneau  Precinct, 
Territory  of  Alaska,  and  that  I  am  not  an  attorney 
nor  counsellor  at  law,  Clerk  of  any  Court,  Marshal, 
Deputy  Marshal,  or  other  officer  of  any  Court,  and 
that  I  am  worth  the  sum  of  Sixteen  Thousand  ($16,- 
000.00)  Dollars  over  and  above  all  my  just  debts 
and  liabilities,  exclusive  of  property  exempt  from 
execution. 

/s/  THOS.  A.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  August,  1949. 

[Seal]  /s/  S.  P.  FREEMAN, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires :  4-26-53. 

LTnited  States  of  America, 
Territory  of  Alaska — ss. 

I,  Harold  L.  Bliss,  the  undersigned,  whose  name 
is  subscribed  to  the  foregoing  bond  as  Surety,  be- 
ing first  duly  sworn,  depose  and  say : 
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That  I  am  a  resident  of  the  Anchorage  Precinct, 
Territory  of  Alaska,  and  that  I  am  not  an  attorney 
nor  counsellor  at  law,  Clerk  of  any  Court,  Marshal, 
Deputy  Marshal,  or  other  officer  of  any  Court,  and 
that  I  am  worth  the  sum  of  Sixteen  Thousand  ($16,- 
000.00)  Dollars  over  and  above  all  my  just  debts 
and  liabilities,  exclusive  of  i)roperty  exempt  from 
execution. 

/s/  HAROLD  L.  BLISS. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,  1949. 

[Seal]         /s/  J.  L.  McCARREY,  JR., 

Notary  Public  in  and  for 
Alaska. 

My  conunission  expires  4-25-50. 
Received  but  not  yet  approved  by  plaintiffs,  this 
31st  day  of  August,  1949. 

/s/  HERMAN  H.  ROSS, 

Of  Counsel  for  Plaintiffs. 


ORDER 


Now  on  this  day,  it  is  hereby  ordered  that  the 
foregoing  bond  on  appeal  be  and  it  is  approved  as 
to  amount  and  sufficiency  of  surety ;.  and 

It  is  further  ordered  that  said  bond  shall  operate 
as  a  supersedeas  bond  from  the  date  of  the  filing 
thereof  herein. 
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Done  in  open  Court  this  12tli  day  of  August, 
1949. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 

[Endorsed] :     Filed  August  31,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Come  now  the  above-named  plaintiffs,  and  notify 
the  defendant,  and  all  parties  interested,  that  they 
intend  to  appeal  from  the  judgment  rendered  here- 
in, on  the  22nd  day  of  July,  1949,  insofar  as,  and 
no  further,  than  the  Court's  denial  and  refusal 
to  grant  them  interest  on  the  account  sued  on, 
from  the  24th  day  of  March,  1948,  and  from  the 
Court's  refusal  to  grant  the  plaintiffs  an  adequate 
and  reasonable  attorney's  fee  to  compensate  plain- 
tiffs, as  by  law  provided  in  the  Territory  of  Alaska. 

The  names  and  addresses  of  the  plaintiffs  are: 
Bruno  Agostino,  Box  95,  Homer,  Alaska,  and  Stan- 
ley Socha,  125  Sixth  Street,  Anchorage,  Alaska; 
the  names  and  addresses  of  the  plaintiffs'  attorneys 
arc:  Herman  H.  Ross  and  Bailey  E.  Bell,  Central 
Building,  Anchorage,  Alaska.  The  name  and  ad- 
dress of  the  appellee  is:  Columbia  Lumber  Com- 
])any,  Inc.,  Anchorage,  Alaska;  and  the  attorneys 
of  record  for  the  appellee  are :  Davis  and  Renfrew, 
J.  L.  McCarrey,  Jr.,  of  Anchorage,  Alaska,  and 
Robert  Boochever  of  Juneau,  Alaska. 
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The  action  is  one  for  the  recovery  of  money 
on  account  for  property  had  and  received,  and  not 
paid  for. 

Plaintiffs  in  the  Court  below  relied  upon,  and  now 
contend  that  they  have  a  right  to  recover  a  sum  for 
reasonable  attorney's  fee  as  provided  by  Section 
55-11-55  of  the  Alaska  Comx^iled  Laws  Annotated, 
1949,  and  Section  25-1-1  Alaska  Compiled  Laws  An- 
notated 1949,  as  to  interest. 

The  trial  court  erred  in  not  granting  plaintiffs 
interest  on  the  sum  that  the  jury  found  due  the 
])laintiffs  from  the  defendant  since  there  was  no 
controversy  as  to  the  date  the  money  became  due, 
and  plaintiffs  should  have  been  allowed  six  per  cent 
(6%)  interest  from  that  date  until  paid. 

That  tlie  trial  court  erred  in  granting  the  ])lain- 
tiffs  only  two  hundred  fifty  dollars  ($250.00)  attor- 
neys' fees  when  the  record  before  the  Court  showed 
services  rendered  by  two  attorneys  on  behalf  of  the 
phiintiffs  for  more  than  twenty  eight  days,  and  that 
if  the  plaintiffs  were  entitled  to  an  attorneys'  fee 
at  all,  they  would  be  entitled  to  an  attorney's  fee 
that  was  adequate,  and  that  an  adequate  attorneys' 
fee  would  be  at  least  three  thousand  five  hundred 
dollars   ($3500.00). 

You,  the  said  Columbia  Lumber  Co.,  Inc.,  a  cor- 
poration, and  Davis  and  Renfrew,  J.  L.  McCarrey, 
Jr.,  and  Robert  Boochever,  defendant's  attorneys 
of  record,  are  hereby  notified  that  the  plaintiffs 
will  ap])eal  the  above-entitled  cause  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit setting  in  San  Francisco,  California,  on  all  of 
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the  grounds  above  set  forth,  and  such  other  grounds 
and  exceptions  as  are  contained  in  the  record. 
/s/  BAILEY  E.  BELL, 
/s/  HERMAN  H.  ROSS, 

Attorneys  for  Plaintiffs. 

Service   of   the   foregoing   Notice   of   Appeal   is 
hereby  admitted  on  this  22nd  day  of  August,  1949. 

COLUMBIA  LUMBER  CO., 
INC. 
By  /s/  J.  L.  McCARREY,  JR., 

Of  Attorneys  of  Record. 

[Endorsed]  :     Filed  August  22,  1949. 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  That  Columbia  Lumber 
Company  of  Alaska,  a  corporation,  defendant  above 
named,  hereby  appeals  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Final  Judgment  entered  in  this  action  on  July 
22,  1949. 

FAULKNER,  BANFIELD  & 
BOOCHEVER. 
/s/  J.  L.  McCARREY,  JR., 
Attorneys  for  Appellant  Columbia  Lumber  Com- 
pany of  Alaska. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :     Filed  August  22,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  EXTENSION  OF  TIME 

Comes  now  the  defendant  and  moves  the  Court  to 
grant  an  extension  of  time  of  an  additional  forty 
days  within  which  the  defendant  may  file  herein 
the  transcript  of  record,  designation  of  record  re- 
lied upon,  and  statement  of  points  relied  upon  in 
the  appeal  of  the  above-entitled  action  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

This  motion  is  made  for  the  reason  that  the  offi- 
cial Court  Reporter  has  been  unable  to  prepare  said 
record  and  has  advised  the  defendant  that  said  rec- 
ord will  be  completed  about  October  23,  1949. 

Dated  this  28th  day  of  September,  1949. 

FAULKNER,  BANFIELD  & 

BOOCHEVER, 
J.  L.  McCARREY,  JR., 
DAVIS  &  RENFREW, 

Attorneys  for  Defendant. 
By  /s/  J.  L.  McCARREY,  JR. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Sept.  29,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME 

This  matter  having  come  on  for  hearing  upon 
the  motion  of  defendant  for  an  extension  of  time 
of  an  additional  forty  days  to  file  the  transcript  of 
record,  defendant's  designation  of  record  on  appeal, 
and  defendant's  statement  of  points  relied  upon  on 
appeal,  and  it  appearing  to  the  Court  that  the  tran- 
script of  record  cannot  be  completed  and  filed  with- 
in the  time  specified  in  the  Rules, 

Now,  Therefore,  It  Is  Hereby  Ordered  that  the 
defendant  be,  and  it  is,  hereby  granted  until  Octo- 
ber 27,  1949,  within  which  to  file  herein  the  tran- 
script of  record  on  appeal,  the  designation  of  rec- 
ord on  appeal,  and  the  statement  of  points  relied 
upon  by  the  defendant  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

Done  in  open  Court  this  7th  day  of  October,  1949. 
/s/  ANTHONY  J.  DIMOND. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  and  entered  October  7,  1949. 
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In  the  District  Court  for  the  Territory  of 

Alaska,  Third  Division 

No.  A-5207 

BRUNO  AGOSTINO  and  STANLEY  SOCHA, 
Co-partners  Doing  Business  Under  the  Firm 
Name  and  Style  of  BARRY  ARM  CAMP, 

Plaintiffs, 
vs. 

COLUMBIA  LUMBER  COMPANY,  INC.,  a  Cor- 
poration, 

Defendant. 

PROCEEDINGS 

Tuesday,  May  31,  1949 

Before:  The  Honorable  Anthony  J.  Dimond, 
L^nited  States  District  Judge. 

Appearances : 

HERMAN  H.  ROSS, 
BAILEY  E.  BELL, 

Appearing  for  Plaintiffs. 

R.  BOOCHEYER, 
EDWARD  V.  DAVIS, 

Appearing  for  Defendant. 

(Whereupon,  at  2:30  p.m.,  the  above-entitled 
matter  came  on  for  taking  of  testimony  upon 
completion  of  selection  of  Jury.)  [1-2*] 

The  Court:     This  is  the  time  set  for  trial  of  the 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript 
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case  of  Bruno  Agostino  and  Stanley  Soclia,  co- 
partners doing  business  under  the  firm  name  and 
style  of  Barry  Arm  Camp,  plaintiffs,  against  Co- 
lumbia Lumber  Company,  Inc.  Are  the  plaintiffs 
ready  ? 

Mr.  Bell:     Oh,  yes,  we  are  ready. 

The  Court:     Is  the  defendant  ready? 

Mr.  Boochever:  Yes,  Your  Honor.  At  this  time 
I  would  like  to  move  to  have  Mr.  Davis  associ- 
ated with  me  in  this  action. 

The  Court :     Record  will  so  show. 

(Selection  of  members  of  the  jury  were  had.) 

The  Court:  Counsel  for  plaintiff  may  make  an 
opening  statement  to  the  jury. 

(Plaintiff's  opening  statement  was  made  by 
Mr.  Ross.) 

The  Court :  Counsel  for  defendant  may  make  an 
opening  statement  to  the  jury. 

(Defendant's   opening  statement   was   made 
by  Mr.  Boochever.) 

The  Court :  The  Court  will  stand  in  recess  until 
three  o'clock. 

(Short  recess.) 

The  Court:  Without  objection  the  record  will 
show  all  members  of  the  jury  present. 

Mr.  Boochever:  I  would  like  to  make  two  short 
motions  at  this  time,  possibly  one  of  them  should 
be  made  in  the  absence  of  the  jury.  [3] 

The  Court:     Jury  may  retire  to  the  jury  room. 

Mr.  Boochever:  Your  Honor,  the  first  motion 
is  in  regard  to  the  pleadings,  the  amended  com- 
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13]aint  of  the  x^laintiffs,  i^art  of  it  was  stricken,  one 
of  the  causes  of  action.  Now,  I  haven't  been  here 
ill  Anchorage,  but  I  believe  that  a  new  amended 
])leading  was  never  filed  omitting  that  one  cause 
of  action.   Am  I  correct  in  that,  Mr.  Bell? 

Mr.  Bell:     I  don't  remember. 

The  Court:  I  am  quite  sure  that  is  right.  I 
looked  at  the  file  yesterday. 

Mr.  Boochever:  I  w^ould  like  to  move  that  the 
])laintii¥s  file  a  second  amended  complaint  omitting 
that  one  cause  of  action  and  the  rest  of  the  plead- 
ings remain  the  same,  which  would  take  care  of 
it  because  otherwise  the  jury  would  have  that  old 
cause  of  action  before  them.  Even  if  it  were  x'd  out 
it  would  still  be  there  before  them  and  it  is  still 
contrary  to  our  Code  law. 

Mr.  Bell :  Your  Honor,  when  that  motion  was 
sustained,  immediately  following  that  the  answer 
was  filed  and  there  never  was  any  order  made  to 
do  that  but  if  Your  Honor  wants  me  to  I  will  be 
glad  to  ])ut  that  in  tonight  or  in. the  morning. 

The  Court:  As  long  as  the  point  is  raised,  I 
think  it  is  of  no  consequence  but  it  may  be  and 
as  long  as  the  point  is  raised,  why  I  think  it  would 
be  better  for  counsel  to  file  a  [4]  second  amended 
complaint  and  omit  the  second  cause  of  action  which 
was  stricken  and  then  the  answer  may  be  consid- 
ered as  the  answer  to  the  second  amended  com- 
])laint. 

Mr.  Boochever:  Thank  you.  Your  Honor.  The 
other  motion  we  would  like  to  make  at  this  time 
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is  a  motion  to  exclude  the  witnesses  whicli  will  ap- 
pear in  this  case  with  the  exception  of  the  parties, 
including  the  president  of  the  defendant  company. 

The  Court:  All  of  the  witnesses  with  the  excep- 
tion of  the  plaintiffs  and  the  president  of  the  de- 
fendant corporation  will  be  excluded  from  the  court 
room  during  the  trial  of  the  case,  and  they  may 
await  for  call  in  the  wintess  room,  room  141,  which 
is  almost  directly  across  the  hall  to  my  right,  room 
141.  I  shall  request  counsel  to  keep  w^atch  of  the 
court  room  to  be  sure  that  no  witnesses  inadver- 
tently without  knowledge  of  this  order  come  in  and 
remain  here.  Sometimes  witnesses  do  not  know  of 
the  order  and  they  sit  in  the  court  room  and  hear 
some  of  the  testimony  contrary  to  the  pro\dsions  of 
the  order. 

Without  objection  the  record  will  show  all  mem- 
bers of  the  jury  present.  Witness  may  be  called  on 
behalf  of  the  plaintiffs. 

Mr.  Bell:     Mr.  Agostino. 

BRUNO  AGOSTINO 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Bell: 

Q.     State  your  name  ? 

A.     Bruno  Agostino. 

Q.     How  old  are  you,  Bruno? 

A.     71  years  old. 
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(Testimony  of  Bruno  Agostino.) 

Q.     Now,  where  do  you  live'? 

A.     I  live  in  Anchorage  right  now. 

Q.     You  live  in  Anchorage?  A.     Yes. 

Q.     How  long  have  you  lived  in  Alaska? 

A.     Oh,  since  1916  I  have  been  living  in  Alaska. 

Q.  What  did  you  do  during  the  years  of  1944, 
'45,  '46  and  '47? 

A.  I  was  engaged  in  logging  camp  in  Barry 
Arm. 

Q.     Did  you  have  a  j^artner  in  that  business? 

A.     Yes,  my  partner,  Stanley  Socha. 

Q.  Was  he  and  you  the  sole  and  only  owners  of 
Barry  Arm  at  the  time  in  March  of  1948? 

A.     That  is  true. 

Q.  Now,  how  many  years  did  you  work  down 
there  ? 

A.  Well,  better  than  three  year,  I  wouldn't  say, 
about  three  years  and  one  half. 

Q.     Did  you  build  any  buildings  there  ? 

A.  Yes,  we  built  several  buildings.  We  build 
two  nice  buildings,  that  is  what  we  call  the  cook- 
house and  the  bunkhouse.  It  [6]  is  all  combined. 
That  is  one  building  together. 

Q.  The  dimensions,  I  believe  you  stated,  were 
24  feet  by  30  feet?  A.     Yes. 

Q.     Now,  what  is  that  built  of,  Bruno? 

A.  Well,  I  couldn't  give  you  exact  figures.  We 
say  it  cost  in  labor  because  the  logs  cost  nothing. 
At  least  cost  about  $3000. 

Q.     For  your  labor?  A.     Just  for  labor. 
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(Testimony  of  Bruno  Agostino.) 

Q.  You  didn't  understand  me,  Bruno,  what  is 
it  built  out  of?  A.     What? 

Q.     AVhat  did  you  build  it  of? 
(No  response.) 

Q.  What  did  you  build  it  of,  did  you  build  it  of 
logs  ? 

A.  Yes,  built  it  of  logs  except  the  roofs  and  win- 
dows and  the  tioor  and  partitions,  that  is  lumber, 
that  is  frame  inside. 

Q.     Do  you  have  hot  and  cold  water  in  the  place? 

A.     Yes,  we  have  a  water  system. 

Q.     It  is  modern  in  every  w^ay,  is  it? 

A.     Yes. 

Q.     What  other  buildings  did  you  build  there? 

A.  Well,  they  got  garage  for  two  cats.  They  is 
18  by  24.   That  is  all-frame  building. 

Q.     That  is  a  frame  building  ?  A.     Yes.  [7] 

Q.     Now,  what  else  did  you  have  there,  Bruno? 

A.  Well,  we  had  a  D-7,  D-8  cats  and  a  donkey 
and  lots  of  what  we  need,  we  have  24,000  feet  of 
cable,  blocks,  well,  I  cannot  remember  everything 
I  have,  I  haven't  a  list. 

Q.  Do  you  have  a,  what  is  called  a  "donkey 
engine"?  A.    Yes. 

Q.     Was  that  all  equipped  for  operation? 

A.    Yes. 

Q.  Did  you  have  a  sawmill  that  you  have  moved 
in  there? 

A.  Sawmill,  the  only  machine  need  to  attach 
it  was  a  belt ;  it  was  complete  setup. 
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Q.  Had  you  clone  all  that  during  the  three  and 
one-half  years  that  you  had  operated  there? 

A.     Yes,  sir. 

Q.  Now,  Bruno,  during  the  time  you  were  work- 
ing there  or  operating,  did  you  sell  logs  to  the 
various  people? 

A.  We  sell  log  to  Columbia  Lumber  Company 
and  we  sell  log  to  the  Elemar  and  to  the  Nellie 
Wand. 

Q.  And  you  sold  logs  generally  to  the  people 
who  came  for  them?  A.     Yes. 

Q.  And  haw  many  different  times  had  you  sold 
lots  of  logs  or  rafts  of  logs,  we  will  say,  to  the  Co- 
lumbia Lumber  Company? 

A.  Well,  I  don't  know  how  many  time,  but  every 
time  that  we  have  a  raft  they  come  in  and  get  it. 
We  just  tell  them  and  they  come  in  and  get  it.  [8] 

Q.  Now,  who  would  come  down  there  as  a  gen- 
eral rule? 

A.  Several  time  they  come  in — Mr.  George  Mor- 
gan. 

Q.     Wait,  a  little  slower.   Who?   A  little  slower. 

A.     George  Morgan. 

Q.     Was  that  the  gentleman  sitting  over  there? 

A.  He  has  come  in  last  of  May,  1948,  on  my  last 
raft. 

Q.     It  was  May,  1948?  A.     Yes,  sir. 

Q.     And  this  gentleman  sitting  here  was  there? 

A.     Yes,  that  is  Mr.  Tom  Morgan. 

Q.     Is  that  Tom  Morgan?  A.     Yes. 
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(Testimony  of  Bruno  Agostino.) 

Q.     Now,  who  is  George  Morgan? 

A.     That  is  his  brother. 

Q.  Now,  do  you  know  what  relation  this  gentle- 
man sitting  here  has  with  the  Columbia  Lumber? 

A.  They  are  supposed  to  be  a  president,  a  gen- 
eral manager  of  the  company. 

Q,     President  and  general  manager? 

A.     Yes. 

Q.  I  will  ask  you  to  give  us  more  detail  on  what 
you  had  on  the  grounds  there,  say,  in  March  of 
1948,  you  had  the  cookhouse — I  will  repeat  the 
things  you  have  described — the  cookhouse  and  the 
garage  and  two  cats,  I  believe  you  stated.  Now, 
cats,  you  mean  by  that  caterpillars?  [9] 

A.     Caterpillar  D-7  and  D-8,  they  call  it. 

Q.     D-7  and  a  D-8?  A.     Yes,  big  cats. 

Q.     And  you  had  a   sawmill,   you  stated? 

A.     Yes. 

Q.  Now,  you  refer  to  it  in  your  list  here  as  a 
sled,  will  you  explain  to  the  jury  what  a  sled  is, 
what  is  meant  by  that? 

Mr.  Boochever:  Your  Honor,  I  must  object  to 
his  leading  the  witness  and  referring  to  a  list  which 
isn't  in  evidence. 

The  Court :  If  the  witness  needs  a  list  to  refresh 
his  memory  he  may  see  it.   Can  you  read  English? 

The  AVitness:     Yes,  Your  Honor. 

Mr.  Bell:  Now,  just  in  your  own  w^ords,  tell 
the  jury  what  you  had  there  in  March  of  1948? 

Mr.  Boochever:     Excuse  me,  Your  Honor,  I  lies- 
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itate  to  interpose  again  bnt  I  think  if  the  witness 
is  going  to  use  a  list  he  should  state  where  he  made 
it  and  so  forth  so  it  is  identifiod. 

The  Court:  The  objection  is  overruled.  I  think 
the  witness  can  refresh  his  recollection;  counsel  can 
examine  the  memorandum  if  he  wants  to  and  cross- 
examine  upon  it.  Overruled.  And  in  this  case  as 
in  every  case,  exceptions  are  deemed  to  be  taken 
as  of  course  to  all  adverse  rulings  but  that  does 
not  preclude  counsel  from  voicing  exceptions  on 
every  occasion  that  counsel  so  desires.  You  may 
proceed,  Mr.  Agostino. 

The  Witness:  This  sled  you  mention — this  sled, 
that  is  [10]  what  the  donkey  is  sitting  on  to  ])ull  it 
through  the  w^oods.  Then  they  got  another  sled 
that  they  use  to  call  it  a  carrier  this  oil  barrel  to 
the  donkey  to  the  cats  through  the  woods  and  pull 
by  another  cats,  that  would  be  about  6  feet  wide 
and  12  feet  long,  but  the  donkey  sled  it  is  about 
30  feet  long  and  it  is  the  width  of  the  donkey — 
about  8  feet  wide. 

Q.  (By  Mr.  Bell))  :  About  8  feet  wide  and  30 
feet  long?  A.     That  is  on  the  donkey. 

Q.     And  the  other  sled? 

A.     It  is  6  by  12. 

Q.  Go  ahead  and  look  on  the  list  there  and  ex- 
plain to  the  jury  what  each  of  those  things  were? 

A.     Well,  you  mean  what  it  cost? 

A.     No,  tell  them  wdiat  you  had  there  at  the  time? 
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You  had  the  donkey  and  the  caterpillars  and  the 

houses,  just  tell  them  everything. 

A.  Yes,  I  have  two  cats,  one  sawmill,  one  light 
plant,  one  drill  press,  two  vice,  one  handle,  an  old 
miscellaneous  tools,  blocks. 

Q.  Mr.  Agostino,  that  is  my  handwriting,  is  it 
not,  that  you  are  reading  from?  A.     Yes. 

Q.     I  wrote  that,  did  I  not,  in  your  presence? 

A.  Some  of  this  I  don't  understand  what  you 
mean. 

Q.  Mr.  Agostino,  you  told  me  that  list  and  I 
made  it  out  in  my  handwriting,  didn't  if?  [11] 

The  Court:  I  think  you  had  better  take  the 
list,  counsel,  it  doesn't  seem  to  be  of  much  help. 

Mr.  Bell:  He  doesn't  seem  to  read  my  terrible 
handwriting.     Now,  was  the  bunkhouse  furnished? 

A.     Well,  it  is  partly  furnished. 

Q.     What  did  it  have? 

A.  About  8  bed  in  there,  springs  and  mattresses, 
no  blankets. 

Q.  8  beds  and  springs  and  mattresses  and  no 
blankets  ? 

A.  No  blankets.  We  have  a  cook  stove — oil 
stove — and  the  hot  water  tank,  and  all  the  dishes 
for  about  12  men. 

Q.  Did  it  have  pots  and  pans  and  ever^-thing 
there  ? 

A.  Yes,  it  was  complete  for  a  bunch  of  men, 
about  12  men. 

Q.     Now,  what  about  the  trap  logs  or  logs  that 
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you  had  there  at  the  place  for  booming  or  grouping 

your  timber,  exphiin  that  to  them,  Bruno? 

A.  Trap  log,  that  is  a  log  that  go  to  the  fish 
canneries. 

Q.     I  have  asked  you  wrong,  I  mean  boom  logs? 

A.  Boom  logs  was  there  right  there  on  the 
boom.    The  boom  was  cut  o:ff  by  some  storm,  that  is. 

Q.  Go  ahead  and  tell  after  the  storm  cut  the 
boom,  did  you  take  the  logs  inside? 

A.  No,  I  left  it  right  there.  They  was  there 
when  the  Columbia  Lumber  Company  move  in. 
They  come  in  to  get  it. 

Q.     Where  were  they?  A.     In  the  pond. 

Q.     In  the  pond?  A.     Yes. 

Q.  Now,  did  you  have  chains  to  connect  those 
logs?  A.     Yes,  we  had  a  chain  there. 

Q.  About  how  many  of  those  boom  logs  did 
you  have  there? 

A.  Oh,  17,  18  or  more,  I  don't  remember  exact 
number. 

Q.  Now,  how  much  more  timber  had  you  bought 
from  the  Government  that  you  had  not  yet  cut 
at  the  time  you  sold  out? 

A.  On  October  1st  I  bought  the  last  permit, 
that  was  250,000  feet. 

Q.  Do  you  remember  how  you  paid  for  that, 
Bruno  ?  A.     Yes. 

Q.  What  year  was  that,  October  of  what  year? 
A.     1947. 

Q.     Did  you  pay  for  that  with  a  check? 
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A.  I  paid  by  check.  I  give  it  to  one  of  the 
men  and  he  took  it  to  Juneau  and  gave  it  to 
the   Treasui'}'   of   the   United   States. 

Q.  Did  you  later  receive  that  check  back  through 
your  bank?  A.     Yes,  I  got  the  check  back. 

Q.  In  other  words  the  check  was  the  check  paid 
through  your  bank  afterwards?  A.     Yes. 

Mr.  Bell:  Your  Honor,  I  would  like  to  have 
this  marked. 

The  Court:  It  may  be  marked  for  identification 
as  Plaintiffs'  Exhibit  1.  [13] 

Q.  (By  Mr.  Bell)  :  ]\lr.  Agostino,  I  hand  you 
a  check  that  has  been  marked  Plaintiffs'  Exhibit 
1  and  I  will  ask  you  to  state,  if  you  know,  what 
that  is? 

A.  Yes,  this  is  in  payment  for  250,000  feet 
timber  to  the  U.   S.   Government. 

Q.     Who  signed  that  check? 

A.     I  signed  the  check.     It  is  my  name  here. 

Q.  Did  you  get  it  back  from  the  bank  after 
it  was  cleared?  A.     Yes,  sir.  Bank  of  Alaska. 

Q.  And  is  it  now  in  the  same  condition  as  it 
was  then  save  and  except  for  the  identification 
stemp  the  Clerk  just  put  on  it?  A.     Yes. 

Mr.  Bell:     We  now  offer  it  in  evidence. 

The  Court:     It  may  be  shown  to  counsel. 

Mr.  Boochever:  Your  Honor,  we  object  to  it 
being  incompetent  and  irrelevant.  The  pleading- 
shows  any  timber  contract  the  plaintiff  had  in 
1947  and  they  are  pleading  on  a  1948  agreement. 
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The  Court:  Objection  may  be  overruled.  It 
may  be  admitted  and  read  to  the  jury. 

Mr.  Bell:  Bank  of  Alaska.  "Alaska's  Branch 
Banking  System."  Anchorage,  Alaska,  October  31, 
1947.  Pay  to  the  order  of  the  Treasury  of  the 
United  States  $250.00.  And  in  [14]  writing  Two- 
hundred  fifty  and  no/lOOreths  dollars.  Signed 
Bruno  Ogostino  and  is  stamped  on  the  back  Pay 
to  the  order  of  the  First  National  Bank,  Juneau, 
Alaska  for  credit  to  the  United  States  of  America, 
Forest  Service,  Juneau,  Alaska.  And  then  it  has 
another  stamp  Pay  to  the  order  of  any  bank  or 
banker.  All  prior  endorsements  guaranteed.  First 
National  Bank,  Anchorage  Alaska. 

Q.  Mr.  Agostino,  what  did  that  payment  repre- 
sent ? 

A.  It  represented  the  right  j-o  go  ahead  and 
cut  the  timbers  according  to  the  Government  rules. 

Q.  Then  after  you  paid  that  on  October  31, 
1948  had  you  cut  any  of  that  timber  up  to  the 
that  you  turned  the  place  over  to  the  Columbia 
Lumber  Company? 

A.  No,  October  31st,  that  is  pretty  near  the 
middle  of  winter.  The  season  started  cutting  in 
May. 

Q.  In  other  words,  I  wanted  to  get  it  clear, 
that  was  in  October,  you  didn't  cut  any  more  that 
fall?  A.    No. 

Q.  That  was  an  advance  payment  then  lor  tim- 
ber that  you  were  going  to  cut  in  1948? 

A.     Yes. 
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Mr.  Davis:  Your  Honor,  Mr.  Bell  should  be 
admonislied  about,  leading  the  witness;  he  should 
let  the  witness  testif}"  for  himself. 

The  Court:     Objection  is  sustained.  [15] 

Q.  (By  Mr.  Bell)  :  Now,  Mr.  Agostino,  after 
that  did  you  live  there  during  the  winter? 

A.     Yes. 

Q.  About  what  date  did  you  see  anyone  con- 
nected with  the  Columbia  Lumber  Compan}-  after 
October  31,  1947? 

A.  Well,  that  is  in  March  Mr.  Lambert  he  came 
there  with  his  scow  and  his  machinery  and  I 
stop  him. 

Q.  Now,  talk  a  little  slower  so  they  can  un- 
derstand you.     That  was  in  March,  you  say? 

A.     ]\Iarch,   1948. 

Q.     AVhat  was  that  fellow's  name? 

A.     Blacky  Lambert. 

Q.     Black}^   Lambert  ? 

A.  Yes,  superintendent  of  the  logging  camp  for 
the   Columbia   Lumber   Company. 

Mr.  Boochever:  Your  Honor,  I  move  that  that 
last  part  is  a  conclusion  of  the  witness  as  to 
whether  he  Avas  a  superintendent  of  the  logging 
company  of  Columbia  Lumber  and  move  that  that 
be  stricken. 

The  Court:     Motion  is  denied. 

Q.  (By  Mr.  Bell):  Was  this  Blacky  Lambert 
that  you  refer  to,  is  that  the  same  as  Kenneth  D. 
Lambert?  A.     Yes.  [16] 

Q.     It  is  the  same  man?  A.     Same  man. 
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Q.  Now,  then,  will  you  please  tell  the  jury  if 
you  had  a  conversation  with  this  Kenneth  D.  Lam- 
bert at  that  time? 

A.  First  time  we  had  a  conversation  he  wanted 
to  land  there  and  I  told  him  if  I  let  him  land 
there  it  will  stop  me,  block  me,  I  couldn't  operate 
it.  So  they  went  back  and  they  came  back  in  a 
week  time,  back  to  my  camp  again. 

Q.  Now,  before  you  tell  about  that,  tell  the 
jury  how  you  operated  in  the  mouth  of  Mosquito 
Creek?  Tell  the  jury  how  you  worked  there,  how 
you  gathered  your  logs? 

A.  Mosquito  Creeti  is  another  channel.  It  is  too 
small  for  two  outfits,  for  just  one  outfit.  You  have 
to  put  logs  and  block  them  in  the  channel  and 
make  a  raft  in  there  and  let  them  out  and  a  bigger 
boat  to  take  away — bigger  boat  to  come  there  and 
pull  it  out. 

Q.     How  wide  is  Mosquito  Creek  normally? 

A.  Normall}^  when  the  tide  is  out  in  about  18  to 
20  wide. 

Q.     18  to  20  feet  wide?  A.     Yes. 

Q.  Now,  then,  when  it  is  high  tide  and  the 
tide  is  in,  how  wide  is  it? 

A.  Maybe  400  feet  wide  and  there  is  20  feet 
of  water. 

Q.     And  20  foot  deep,  you  mean? 

A.  In  the  channel  of  the  creek.  Maybe  on  the 
side  maybe  it  [17]  is  ten  feet  high— deep. 

Q.     Tell  the  jur}^  how  you   operated,   how  you 


124  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Bruno  Agostino.) 

held  the  logs  in  there  at  the  mouth  of  Mosquito 

Creek? 

A.  We  put  in  a  boom  in  there  and  chain  it  one 
log  to  the  other  and  put  the  other  logs  and  raft 
and  when  they  are  ready  let  them  out  to  take  it. 

Q.  Now,  do  I  understand  you  chain  the  logs 
together?  A.     Yes. 

Q.     That  is  what  is  called  a  boom?    You  put 

A.  You  put  all  the  logs  inside  that  boom  and 
then  they  pull  them  out. 

Q.  Had  you  been  operating  that  way  ever  since 
you  went  there?  A.     Yes. 

Q.  When  you  had  your  log — your  boom  in  there 
could  anyone  else  get  in  and  out?  A.     No,  sir. 

Q.  And  if  anyone  else  had  a  boom  in  there  could 
you  get  in  and  out? 

A.     No,  just  enough  for  one  boom— one  raft. 

Q.  Now,  how  much  timl^er  had  you  cut  over — 
how  many  acres  of  timber  had  you  cut  over  prior 
to  March  of  1948? 

A.  I  don't  remember  that.  A^'e  got  four  per- 
mits. Last  permit  never  been  touched.  Three  per- 
mits we  take  out.  Let's  see,  thiee  permits  make 
750,000. 

Q.     You  had  taken  out  750,000  board  feet?  [18] 

A.     Yes. 

Q.     And  you  had  a  permit  for  250,000  more? 

A.     More. 

Q.  Mr.  Agostino,  I  hand  you  a  paper  that  has 
been   marked   for   identification   No.    2 — Plaintiff's 
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Identification  No.  2 — and  I  will  ask  you  to  state 

what  that  is? 

A.  Yes,  this  is  the  map.  It  is  how  the  country 
look  over  there. 

Q.     Who  drew  that?  A.     I  draw  that. 

Q.  Is  that  a  fair  likeliness  of  the  conditions  as 
they  were  at  the  time?  A.     Yes. 

Q.  Is  that  a  fair  map  of  the  actual  surround- 
ings ? 

A.  That  is  the  way  it  look  of  the  country  over 
there. 

Q.  Does  that  show  your  building  and  improve- 
ments ?  A.     Yes. 

Q.     Does   it   show^   the   logging   woods   that   you 

had  cut  over  and  the  one  that  you  had  purchased 

-to  cut  over?  A.     Yes,  it  show^s  the  blocks,  yes. 

Q.  Now,  as  far  as  you  are  able  to 'do  it,  that 
is  a  correct  map  of  conditions  as  they  existed- there 
in  March,  1948?  A.     Yes. 

Mr.  Bell :     I  now  offer  it  in  evidence. 

Mr.  Davis:  Your  Honor,  it  will  take  a  few  min- 
utes to  look  [19]  at  this,  might  we  have  a  little 
recess? 

The  Court:  Court  wall  stand  in  recess  for  five 
minutes. 

(Short  recess.) 

The  Court:  Without  objection  the  record  will 
show^  the  counsel  for  plaintiff  has  marked  in  iden- 
tification a  map. 

Mr.  Davis:     Constituting  what? 
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The  Court:  It  is  my  understanding  that  it  is 
a  map,  not  accurate  nor  drawn  to  scale,  but  it  is 
offered  according  to  my  understanding  merely  to 
illustrate  the  testimony  of  the  witness. 

Mr.  Davis:  We  have  no  objection  to  it  for  that 
purpose. 

The  Court:  It  may  be  admitted  and  marked  as 
Plaintiffs'  Exhibit  2. 

The  record  will  show  all  members  of  the  jury 
present. 

Q.  (By  Mr.  Bell)  :  Mr.  Agostino,  will  you  come 
down  he]'e  in  the  presence  of  the  jury  and  take  the 
butt  end  of  this  pencil  so  it  will  not  mark.  Now, 
Mr.  Agostino,  please  point  to  your  bunkhouse  build- 
ing as  shown  there? 

A.     That  is  the  bunkhouse  right  there. 

Q.  Now,  then,  will  you  please  point  to  the  ga- 
rage building? 

A.     That  is  the  garage  right  there. 

Q.  Now,  will  you  please  explain  to  the  jury 
where  the  mouth  of  Mosquito  Creek  is? 

A.     Here  is  the  mouth  of  Mosquito  Creek.  [20] 

Q.  A])out  what  distance  is  it  from  your  bunk- 
house to  the  mouth  of  Mosquito  Creek? 

A.     About  a  thousand  feet. 

Q.  And  about  how  far  is  it  from  the  garage 
building  to  the  mouth  of  Mosquito  Creek? 

A.  It  is.  say,  980  feet  because  the  garage  is  only 
20  feet— about  25  feet  from  the  bunldiouse. 

Q.     Now,  would  you  please  point  to  the  part  of 
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the  timber  lands  that  you  have  cut  over,  already 

took  the  timber  off? 

A,  That  is  Forest  Permit  No.  1  ;  that  is  second 
permit  that  is  cut  off;  and  that  is  the  third  one. 
This  is  the  one  I  bought  on  October  31st  that  never 
has  been  touched,  250,000  feet  on  that  of  logs. 

Q.  Now,  did  I  understand  you  that  the  one 
you  pointed  to  up  higher  was  the  one  you  bought 
i]i  October,  1947?  A.     '47. 

Q.  Is  that  the  one  the  check  represents  that 
you  introduced  in  evidence? 

A.  Yes,  I  introduced  because  this  has  never  been 
touched. 

Q.  Now,  Mr.  Agostino,  have  you  drawn  on  there 
anything  else  other  than  the  matters  I  have  men- 
tioned to  3^ou?  A.     Well,  I  draw  the  sawanill. 

Q.     Now,  show  the  .jury  where  the  sawmill  was? 

A.     There  is  the  sawmill. 

Q.     Did  you  draw  the  donkey  with  the  lines  ?  [21] 

A.     No.   No,  I  haven't. 

Q.  Will  you  please  explain  to  the  .jury  what  the 
red  lines  represent  where  your  pointer  is? 

A.  Red  line  represent  road  that  cat  that  go 
through  here.  That  is  the  road  that  go  into  the 
garage  and  come  in  here  and  go  around  here  to 
the  pond  where  the  waters  are  high.  We  can't 
go  through  there  and  we  take  the  cutoff  here  and 
we  go  around  to  the  pond  and  up  to  the  timber 
and  put  the  timber  into  the  pond  over  here.  All 
the  red  line  that  is  the  road  we  went  through  with 
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the  cat.    We  leveled  it  up  so  we  could  go  through. 

Q.     Who  built  those  roads? 

A.     We  built  that  road  with  a  D-8  with  a  blade. 

Q.  Yourself  and  Stanley  Socha,  who  is  your 
partner  %  A.     Yes. 

Q.  Had  those  roads  all  been  built  prior  to  March, 
1948— before  March,  1948? 

A.  This  have  been  a  complete  by  1948  but  we 
started  since  1944-45. 

Q.     You  built  them  from  1944  up  to  1948? 

A.     Yes,  Avhen  we  reach  in  there  that  was  1948. 

Q.  Did  Mr.  Blacky  Lambert  see  those  roads 
when  he  was  there?    .        A.     Yes,  he  used  it,  too. 

Q.     He  used  them?  A.     (Xo  response.) 

Q.  Did  he  see  all  of  those  things  there  when  he 
came  to  see  3^ou?  [22] 

A.  Yes,  I  gave  him  possession  to  all  of  these 
things. 

Q.  That  will  l)e  all,  then.  We  will  roll  the 
board  back.  You  can  take  the  stand  again  now. 
Now  on  the  third  trip  that  you  have  referred  to 
that  Mr.  Lambert,  superintendent  for  the  defendant 
company,  came  to  see  you,  did  you  give  him  posses- 
sion of  everything  at  that  time? 

Mr.  Davis:  Now,  Your  Honor,  I  object  to  this 
question  for  several  reasons,  in  the  first  place 
there  isn't  any  evidence  at  all  that  Mr.  Lambert 
Avas  the  superintendent  for  Columbia  Lumber;  and 
in  the  second  place,  if  I  remember  the  evidence 
rightly,  jMr.  Agostino  hasn't  testified  to  any  third 
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trip;  in  the  third  place,  Mr.  Bell,  in  asking  him  if 

lie  gave  possession  of  all  these  things,  is  leading  the 

witness. 

The  Court:     Objection  is  sustained. 

Mr.  Bell:  I  am  just  repeating  what  the  witness 
said.  He  said  he  gave  him  possession  of  those  things. 

Mr.  Davis :     I  think  he  did  that  without  the  rest. 

Mr.  Bell:  I  was  having  him  fix  the  time.  Your 
Honor,  Mr.  Agostino  has  testified  that  Lambert  was 
•superintendent  for  the  Columbia. 

The  Court:  He  made  a  description  of  that;  I 
su})2)ose  it  might  be  considered  testimon}^ 

Q.  (By  Mr.  Bell)  :  Now,  Mr.  Agostino,  have 
you  told  us  about  the  third  trip  when  Lambert 
came  back,  did  you  tell  us  thaf?  [23] 

A.  Well,  Your  Honor,  the  second  time— I  don't 
tell  you  the  second  time  yet. 

Q.     Tell  me  about  the  second  trip? 

A.  When  he  came  second  trip  he  said  that 
he  had  a  letter  from  the  Coluriibia  Lumber  Com- 
pany to  moving  them 

Mr.  Boochever:  Object  to  anything  Mr.  Lambert 
said  as  hearsay. 

The  Court:     Overruled. 

^Ir.  Davis :  I  think.  Your  Honor,  it  is  necessary 
before  any  testimony  be  brought  in  he  be  shown 
to  be  an  agent  of  some  kind  not  merely  that  he  is 
an  agent  of  the  superintendent. 

The   Court :     Overruled. 

The  Witness :     He  show  me  a  letter  to  come  from 
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Columbia  to  move  into  that  pond  and  I  told  him 
''You  can't  move  here."  The  telegram  came  from 
Juneau  and  it 

Q.     (By  Mr.  Bell)  :     What  did  the  telegram  say? 

A.     The  telegram 

Mr.  Boochever:  I  must  object.  That  is  not  the 
best  evidence.  The  telegram  itself  is  the  best  evi- 
dence. 

The  Court:     Have  you  got  the  telegram? 

The  Witness:  Mr.  Lambert  has  the  telegram.  I 
gave  it  to  him  to  call  Mr.  Morgan. 

The  Court:  Is  Mr.  Lambert  youi'  witness  in  this 
case  ? 

Mr.  Bell:     We  will  have  Mr.  Lambert  [24]  here. 

The  Court:     Objection  is  w^ell  taken. 

Mr.  Bell:  Your  Honor,  to  save  time  while  he 
is  talking  to  ^Ir.  Lambert,  he  has  been  subpoenaed 
here. 

Q.  You  say  you  gave  him  the  telegram  or  did 
he  give  you 

A.  He  show  it  to  me  and  he  said  he  would  go 
talk  to  Mr.  Morgan  and  he  take  the  telegram  to 
him  and  he  take  it  back  to  him.  It  was  just  to  show 
to  me. 

Q.     Who  1  A.     :\lr.  Lambert. 

Q.  I  understand  now,  to  get  it  clear,  Mr.  Davis, 
he  showed  you  the  telegram?  A.     Yes. 

Q.     You  read  it  and  gave  it  back  to  Blacky? 

A.     To  Mr.  Lambert. 

Q.     Now,  then,  what  happened  after  that? 
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A.  Well,  he  went  to  call  Mr.  Morgan  on  long- 
distance telephone  and  he  told  him  that  the  only 
way  to   land 

Q.  You  can't  tell  what  he  told.  Now,  he  did 
go  away  then  to  call  Mr.  Morgan?  A.     Yes. 

Q.     Now,  then,  when  did  you  next  see  Lambert? 

A.  I — next  time  was  about  the  21st  of  March— 
24th  of  March. 

Q.  Now,  then,  how  did  he  come  to  your  place 
at  that  time?  A.     He  came  with  a  boat. 

Q.  And  do  you  know  who  was  with  him  when 
he  came?  [25] 

A.     Well,  most  of  the  time  Mr.  Griffen — Cliffend. 

Q.  Now,  was  that  the  time — was  that  the  first 
trip  you  say  he  came  he  had  this  man  with  him? 

A.     Right. 

Q.  When  he  came  back  the  second  time  who 
came  with  him?  A.     Ted  Rowell. 

Q.  Who  else  came  besides  Ted  Rowell  and  Mr. 
Lambert?  A.     Nobody  else,  them  two. 

Q.     And  they  were  in  a  boat? 

A.  The  other  fellows  stay  on  the  boat  and  I 
don't  see  them. 

Q.     What  kind  of  a  boat  was  it? 

A.  Well,  that  is  a  kind— small  steamboat.  It 
is  travelled  by  gas  engine — a  bigger  gas  engine — I 
wouldn't  say  what  kind  of  boat,  a  pretty  good 
sized  boat  because  it  iDulled  the  raft. 

Q.     It  Avas  one  that  they  pulled  rafts  Avith? 
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A.  Yes,  it  was  working  for  the  Columbia  Lum- 
ber Company. 

Q.  Then  the  third  time  that  he  came  who  came 
with  him? 

A.  Well,  Mr.  Lambert  and  Mr.  Ted  Rowell  that 
came  together  and  they  told  me  that  Mr.  Morgan 
come  on  the  10th  of  April  and  settle  with  me. 

Q.  Up  to  that  time  had  you  talked  to  Mr.  Mor- 
gan personally  about  the, sale  of  the  property? 

A.     You  mean  on  the  10th  of  April? 

Q.     No,  I  mean  on  the  24th  of  March.  [26] 

A.     That  is  Mr.  Lambert  who  did  all  the  talking. 

Q.  Mr.  Lambert  did  all  the  talking  and  you 
talked  to  him? 

A.     And  I  talked  to  Mr.  Lambert. 

Q.  Now,  did  you  and  Mr.  Lambert  discuss  the 
price  that  was  to  be  paid  for  3^our  holdings  there? 

A.     Yes. 

Q.  Now  what  was  the  price  to  be  paid  for  your 
holdings  ? 

Mr.  Boochever:  Object  to  that;  there  is  no 
showing  that  Mr.  Lambert  had  any  authority  at  all 
in  this  case  to  make  any  representations  on  behalf 
of  the  defendant  and  it  is  completeh'  irrelevant 
what  conversations  were  had  in  that  connection. 

The  Court :  The  whole  case  cannot  go  in  at  once 
and  for  that  reason  the  objection  is  overruled.  La- 
dies and  gentlemen,  you  are  instructed  that  unless 
it  is  sho^^^l  at  sometime  that  Lambert  had  authority 
to  represent  the   Columbia  Lumber  Company  the 
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Columbia    Lumber   Company   isn't    represented    at 
all.     I  am  admitting  it  because  we  must  make  such 
progress  as  we  can  in  the  trial  of  the  case. 

Mr.  Boochever:  I  would  want  for  the  record  to 
add  a  further  objection  that  it  is  not  the  best  evi- 
dence in  that  a  subsequent  written  contract  was 
entered  into  beween  Columbia  Lumber  and  Mr. 
Agostino  embod3dng  the  same  property  and  that  is 
the  best  evidence  and  the  Parole  Evidence  Rule 
prevents  the  introduction  of  any — The  defendant 
denied  the  oral  contract  in  March. 

The  Court:     Objection  is  overruled.   [27] 

Q.  (By  ^Ir.  Bell)  :  On  the  other  trips,  the  con- 
versations between  you  and  Blacky  was  concerning 
the  price,  is  that  right?  A.     Yes. 

Q.  Now,  then,  what  did  you  tell  him  you  w^ould 
take  for  your  property? 

A.  I  told  him  that  the  price  is  $25,000— $19,000 
for  the  machinery  and  $6,000  for  the  rest  of  the 
building  and  cable  and  things  that  we  have  in 
there,  blocks,  all  material  that  we  had. 

Q.  Mr.  Agostino,  were  you  familiar  with  the 
value  of  your  equipment  there  at  that  time  ? 

A.  Well,  I  wasn't  familiar  because  we  pay  that 
much  money  for  it. 

Q.  You  had  bought  it  yourself  and  built  it  your- 
self? 

A.  Yes,  and  we  had  paid  for  the  machinery.  I 
sell  for  the  same  price  that  I  pay  it. 

Q.     And  you  had  paid  that  amount  of  $25,000! 
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A.     Yes. 

Q.  Now,  then,  when  Blacky  came  back  the  third 
time,  did  he  bring  someone  with  him? 

A.  They  bring  Mr.  Ted  Rowell  and  he  said  that 
he  speak  of  a  Mr.  Morgan  long-distance  telephone 
and  he  told  what  I  said  in  my  price. 

Mr.  Davis:  Your  Honor,  for  the  sake  of  the 
record  we  would  [28]  like  to  make  another  objec- 
tion. 

The  Court:     Objection  is  overruled. 

Q.     (By  Mr.  Bell):     Go  ahead? 

A.  He  had  set  the  price  and  he  said  they  are 
going  to  be  up  on  the  10th  of  April  and  settle  with 
me  and  he  did  come  on  the  10th  of  April  and  give 
order  to  his  officer  to  start  mv  cat  and  see  how 
they  go  and  he  came  back  in  two  days.  Mr.  Mor- 
gan never  came  back. 

Q.     He  did  come  back  on  the  10th  of  April? 

A.  Yes,  and  talked  to  me  and  talked  to  that  of- 
ficer— to  Mr.  Blacky  and  Mr.  Ted  Rowell  who  was 
there  too. 

Q.     And  did  they  start  the  cats  up  at  that  time? 

A.  Yes,  they  started  the  cat  but  Mr.  ^lorgan 
was  not  there  Avhen  they  started  the  cat.  He  just 
gave  the  order  to  start  the  cat  and  he  go  and  say  "I 
come  back  in  two  days"  and  Mr.  Morgan  never 
come  back. 

Q.     Did  he  pay  you  anything? 

A.     Never  paid  me  a  red  penny  yet. 

Q.     What   did   you   do   then   after   Mr.    Morgan 
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came  there  and  told  the  men  to  start  the  cats,  what 

did  you  do? 

A.  AVell,  I  don't  do  nothing.  But  I  gave  him 
possession,  what  else  I  could  do*?  I  just  stayed 
there  and  w^aited  for  Mr.  Morgan  and  Mr.  ^lorgan 
didn't  come  and  I  come  into  town  here. 

Q.     What  did  you  do  in  giving  him  possession  ? 

A.  By  letting  him  land  and  tell  them  to  use 
all  my  machinery  and  my  bunkhouse — everything  I 
have  in  there — and  my  timber. 

Q.     Did  they  land  there? 

A.     Yes,  he  landed  there. 

Q.     Did  he  start  operations? 

A.  AVcll,  they  don't  start  operation  at  the  pres- 
ent time  because  he  was  too  much,  but  they 
straighten  up  their  machinery  and  run  into  my  ga- 
rage and  get  whatever  they  need,  back  and  forth 
for  pretty  near  a  month,  before  they  go  through 
the  woods — go  through  my  pond  to  cut  the  timber 
down. 

Q.  In  other  words,  if  I  understand  you  right, 
they  were  there  about  a  month  before  they  actually 
started  cutting  timber?  A.     Yes. 

Mr.  Davis:  I  think  it  is  not  proper  to  summar- 
ize everything  he  says  in  Mr.  Bell's  words. 

Mr.  Bell :  Your  Honor,  it  is  the  only  way  it 
can  be  clear  to  the  jury. 

The  Court:  I  think  that  counsel  has  difficulty 
understanding  the  witness'  words.  The  witness  ap- 
parently is  intelligent  enough  but  is  unable  to  speak 
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the  English  language  so  that  we  can  readily  un- 
derstand it.     I  think  you  can  avoid  a  great  many 
of  the  leading  questions,  Mr.  Bell. 

Q.  (By  Mr.  Bell) :  Then,  after  they  did  start 
cutting  timber  what  happened? 

A.  Well,  when  they  cut  the  timber  out,  'came 
into  Anchorage  [30]  and  I  don't  know  what  they 
did  do.  They  cut  my  timber  first  because  they 
couldn't  go  into  that  block  until  they  go  into  my 
block  of  timber  and  they  promise  to  come  in  and 
pay  and  I  never  see  Mr.  Morgan  and  I  went  and 
got  Mr.  Butcher  to  settle  this  thing  and  nothing 
has  been  settled  so  far,  never  got  red  penny  yet. 

Q.  Then,  as  I  understand,  3"ou  came  to  Anchor- 
age ?  A.     Yes. 

Q.  And  have  you  ever  been  paid  anything  up 
to  this  time?  A.     Up  to  right  now. 

Q.  Mr.  Agostino,  did  you  and  Mr.  Butcher  go 
back  down  to  the  place  later? 

A.  Yes,  we  went  down  in  there.  We  take  an 
airplane  and  went  in  there  and  we  take  a  picture 
and  my  timber  was  all  cut  off  and  they  was  using 
my  pond  and  whatever  they  wanted  to  take  out  in 
the  camp  they  had  that  in  their  possession — my  sled 
— whatever  they  fitted  them  to  use  they  taken  be- 
cause I  give  them  possession. 

Q.  Mr.  Agostino,  I  hand  you  a  photograph  that 
has  been  marked  applicant's — rather,  Plaintiffs' 
Exhibit  Identification  No.  3,  and  I  will  ask  you 
to  state,  if  you  know,  who  took  that  picture? 
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Mr.  Davis:  Your  Honor,  we  are  still  examining 
and  I  will  ask 

The  Court:  AYill  counsel  wait  until  defendant 
has  an  opportunity  to  listen?  [31] 

Mr.  Bell:  If  it  is  not  objectionable.  Your  Honor, 
I  will  stand  over  here  to  save  time. 

Q.     Mr.  Agostino,  who  took  that  picture? 

A.     I  take  that  picture,  me  and  Mr.  Butcher. 

Q.  Was  Mr.  Butcher  there  at  the  time  you  took 
it?  A.     Yes. 

Q.     Is  that  Harold  Butcher,  the  attorney. 

A.     Yes. 

Q.  Now,  would  you  tell  the  jury  what  that  is 
a  picture  of? 

A.  That  is  a  frame  from  Columbia  Lumber  Com- 
pany set-up  in  my  pond. 

Q.  And  is  that  a  good  likeliness  of  the  condi- 
tion that  existed  there  that  day?  A.     Yes. 

Mr.  Bell :     I  now  offer  it  in  evidence. 

The   Court:     Is  there  objection? 

j\Ir.  Davis:  I  will  have  to  examine  them  again. 
Your  Honor.     No  objection. 

Mr.  Bell:     May  it  be  handed  to  the  jury? 

The  Court:     If  there  is  no  objection. 

Q.  (By  Mr.  Bell)  :  Mr.  Agostino,  I  hand  you 
a  photograph  which  has  been  marked  Plaintiffs '  Ex- 
liilut  Identification  4,  I  will  ask  you  to  state  who 
took  that?  A.     I  took  that.  [32] 

Q.  And  was  that  taken  at  the  same  day  that  you 
took  tlie  other  one  that  was  just  shown? 


138  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Bruno  Agostino.) 

A.     Yes. 

Q.  And  I  have  forgotten  about  what  date  you 
said  that  was? 

A.  I  have  forgotten  the  date  myself.  It  was 
around  the  latter  part  of  May,  1948. 

Q.  And  that  was  the  day  that  you  and  Mr. 
Butcher  went  there'?  A.     Yes,   sir. 

Q.     What  is  that  a  picture  of? 

A.  This  is  the  Columbia  Lumber  Company  camp 
right  on  the  back  end  of  my  pond.  That  is  the 
pond  here. 

Q.  Were  those  buildings  there  when  you  sold 
out  to  the  Columbia  Lumber  Company? 

A.     No,  they  bring  them  on  scows. 

Q.  Now,  when  did  those  scows  come  in?  When 
did  those  buildings  come  into  the  mouth  of  Mosquito 
Creek  ? 

A.  They  come  in  by  ^Nlarch  23rd  or  24th,  1948, 
and  they  stay  there  until  first  of  April.  I  don't 
remember  the  date  when  they  moved  back  because 
the  pond  is  half  a  mile  back  of  the  water  landing. 

Q.  And  they  were  on  the  scows  then  when  Mr. 
Lambert  and  you  were  talking  on  March  24,  1948? 

A.     Yes,  sir. 

Mr.  Bell:    We  now  offer  the  picture  in  evidence. 

The  Court:     Is  there  objection?  [33] 

Mr.  Davis:    I  have  no  objection  to  that  one. 

The  Court:  The  photograph  marked  for  identi- 
fication as  Plaintiffs'  Exhibit  4  may  be  admitted. 

Mr.  Bell:    May  I  now  hand  it  to  the  jury? 

The  Court :    It  may  be  handed  to  the  jury. 
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Q.  (By  Mr.  Bell) :  Mr.  Agostino,  I  hand  you 
a  photograph  which  is  marked  Plainti:ff's  Exhibit 
Identification  No.  5,  and  ask  you  to  state  who  took 
it?  A.     Me  and  Mr.  Butcher  taken  this. 

Q.  Was  that  taken  at  the  same  time  the  others 
were  taken?  A.     Yes. 

Q.  Now,  then,  tell  the  jury  what  that  is  a  picture 
of? 

A.  That  is  a  picture  right  on  west  side  to  Colum- 
bia Lumber  Camp.  That  is  what  I  have.  That  is 
my  tree-fall  down. 

Q.  Was  that  in  the  ground  you  had  bought  from 
the  Government  for  the  timber — bought  the  timber 
from  the  Government?  A.     Yes. 

The  Court:  It  may  be  shown  to  counsel  for  the 
defendant. 

Mr.  Bell :    Your  Honor,  he  just  looked  at  it. 

Mr.  Davis:  Did  you  say,  Mr.  Agostino,  that  was 
the  west  side  of  the  Columbia  Lumber ? 

The  Witness:  Yes,  when  they — west  side  of  the 
camp,  I  say. 

Mr.  Davis :    No  objection.  [34] 

The  Court :  It  may  be  admitted  marked  Plain- 
tiffs'  Exhibit  No.  5. 

Mr.  Davis:    May  I  now  hand  it  to  the  jury? 

The  Court :     It  may  be  handed. 

Q.  (By  Mr.  Bell) :  Mr.  Agostino,  I  hand  you  a 
photograph  marked  Plaintiffs'  Exhibit  Identifica- 
tion No.  6,  and  ask  you  to  state  who  took  that 
picture  ? 
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A.     I  took  that  picture,  me  and  Mr.  Butcher. 

Q.  Was  it  taken  at  the  same  time  the  others  were 
taken  ?  A.     Yes. 

Q.     Now,  what  is  that  a  picture  of? 

A.  That  is  the  cut-off  road  from  the  pond 
through  here,  because  when  the  tide  is  high  we 
couldn't  go  around.  It  is  a  little  bluff  you  seen  in 
the  map  right  at  the  edge  of  the  pond. 

Q.  And  that  is  on  the  ground  where  you  built 
the  road?  A.     Yes,  two  roads. 

Mr.  Bell:    We  now  offer  it  in  evidence. 

Mr.  Davis:    No  objection  to  Exhibit  No.  6. 

Q.  (By  Mr.  Bell) :  Now,  I  now  hand  it  to  the 
jury  please.  Mr.  Agostino,  I  hand  you  a  photograph 
marked  Plaintiifs'  Exhibit  Identification  7  and  ask 
you  to  state  who  took  that  ? 

A.  That  is  taken  same  time  as  the  rest  of  them 
of  it.  That  is  the  'plane  bringing  me  to  Barry  Arm 
that  is  in  front  of  the  [35]  camp.  That  is  the  shore 
line. 

Q.  Where  'planes  landed  at  your  camp  ?  Would 
they  land  there  for  coming  to  your  camp? 

A.  That  is  the  only  place  they  can  land,  no  other 
place  to  land.     This  is  the  donkey  right  there. 

Q.  In  the  left  side  of  that  picture  does  it  show 
your  donkey?  A.     Yes,  sir. 

Mr.  Bell:    I  now  offer  it  in  evidence. 

Mr.  Davis:    No  objection. 

The  Court :    It  may  be  admitted.. 
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Q.  (By  Mr.  Bell)  :  Now,  Mr.  Agostino,  I  hand 
you  a  marked  photograph.  Plaintiffs'  Exhibit  Iden- 
tification No.  8,  and  ask  3"ou  to  tell  me  if  that 
picture  was  taken  by  you?  A.     Yes. 

Q.  Was  that  taken  at  the  same  time  the  others 
were  taken"? 

A.  It  is  a  little  donkey  sitting  there  and  the 
'plane  picture  is  below.    That  is  the  shore  line. 

Mr.  Bell:  Your  Honor,  I  don't  know  whether 
the  jury  can  understand.  Please  talk  slowly,  Mr. 
Agostino,  and  tell  the  jury  what  that  is  a  picture  of. 
Now  talk  slowly  and  make  it  clear. 

A.  That  is  a  picture  of  the  donkey,  this  lower 
donkey  that  we  have  there  to  work  timber. 

Q.  Was  that  your  donkey  up  to  the  24th  day 
of  March,  1948? 

A.  It  was  my  donkey  until  I  give  it  to  the 
Columbia  Lumber  [36]  Company. 

Mr.  Bell :  I  now  offer  Identification  No.  8,  which 
is  the  donkey. 

The  Court:  It  may  be  admitted  without  objec- 
tion and  may  be  exhibited  to  the  jury. 

Q.  (By  Mr.  Bell)  :  Mr.  Agostino,  I  hand  you  a 
photograph  marked  Plaintiffs'  Exhibit  No.  9  and 
ask  you  to  state  who  took  that  picture,  if  you  know  ? 

A.     I  take  that  picture  myself. 

Q.  Was  it  taken  at  the  same  time  the  oth^ers 
were  taken?  A.     At  the  same  time. 

Q.  Now,  then,  will  you  tell  the  jury  what  that 
is  a  picture  of? 
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A.  That  is  a  picture  of  the  donkey  sitting  here 
with  all  these  empties. 

Q.  Now,  tell  us  again  what  it  is  in  the  picture; 
what  it  is  a  picture  of  ? 

A.  That  is  the  same  donkey,  'way  that  is  shown 
on  the  other  picture  and  the  empty  barrels,  all  of 
them  are  empty  barrels. 

Q.     Oil  barrels,  is  that  right? 

A.     Oil  barrels. 

Mr.  Bell:     I  now  offer  Plaintiffs'  Exhibit  9. 

Mr.  Davis:  Your  Honor,  I  think  it  is  the  third 
picture  of  the  donkey.  I  think  it  is  merely  repeti- 
tious. [37] 

Q.  (By  Mr.  Bell)  :  jMr.  Agostino,  I  hand  you 
photograph  marked  Plaintiffs'  Exhibit  No.  10  and 
ask  you  to  state  if  you  took  that  picture? 

A.     Yes. 

Q.  Was  it  taken  at  the  same  time  you  took  the 
others  ?  A.     Yes. 

Q.  Now,  then,  tell  the  jury  what  that  is  a  picture 
of?    Now,  talk  slowly  so  they  can  understand  you. 

A.  That  is  a  picture  of  the  pond  where  we  keep 
log  in. 

Q.  Now,  is  that  a  good  picture  of  the  place — 
that  is  a  good  likeliness  ? 

A.     That  is  the  way  it  look. 

Mr.  Bell:  We  now  offer  Plaintiffs'  Exhibit  Iden- 
tification 10. 

Mr.  Davis:    No  objection.  I 
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The  Court:  It  may  be  admitted  and  exhibited 
to  the  jury. 

Q.  (By  Mr.  Bell)  :  I  now  hand  you  Plaintiffs' 
Exhibit  No.  11,  which  is  a  i:>hotograph,  will  you 
explain  who  took  that  jjicture? 

A.     Yes,  I  took  that  picture. 

Q.  Was  it  taken  at  the  same  time  the  others 
were  taken?  A.     Yes. 

Q.  Now,  then,  tell  the  jury  what  that  is  a  picture 
of? 

A.  That  is  a  picture  of  back — that  is  a  cut-off 
on  the  road  that  goes  off  to  the  pond.     [38] 

Q.     It  is  a  cut-off,  you  say? 

A.  Cut-off  road  here.  It  is  another  road  around 
in  there. 

Q.     That  is  a  picture  of  the  road? 

A.     Over  the  road. 

Q.     Where  does  the  road  lead  to? 

A,     Into  the  pond. 

Q.  Now,  where  was  your  camp  with  reference 
to  the  end  of  that  road? 

A.     On  the  west  of  this  picture  this  way. 

Q.     West  of  the  picture? 

A.  Yes,  that  is  north  and  that  is  south  and  that 
is  east  and  west.     It  is  on  this  side. 

Mr.  Bell:     We  now  offer  Identification  11. 

The  Court:    Is  there  objection? 

Mr.  Davis:    No  objection. 

The  Court:     It  may  be  admitted. 

Q.     (By  Mr.  Bell)  :     I  now  hand  you  Plaintiffs' 
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Exhibit  No.  12,  which  is  a  photograph,  please  tell 

the  jury  who  took  that  picture,  if  you  know? 

A.  It  was  taken  same  time  the  others  were  taken. 
I  take  that  picture. 

Q.  Was  it  taken  at  the  same  time  the  others 
were  taken?  A.     Yes. 

Q.  Now,  then,  tell  the  jury  what  that  is  a 
picture  of?  A.     That  is  a  picture  of  the  pond. 

Q.     The  pond? 

A.     Pond  what  we  store  logs  in. 

Q.     What  you  store  the  logs  iii?  A.     Yes. 

Q.     Is  that  a  fair  representation  of  the  scene? 

A.     It  is,  that  is  the  way  it  look. 

Q.     What  is  the  little  building? 

A.  That  is  the  little  building.  That  is  where 
Lambert  put  up  after  he  put  in  there. 

Q.     Blacky  Lambert?  A.     Yes. 

Mr.  Bell :  We  now  offer  Identification  No.  12 
in  evidence. 

The  Court:    It  may  be  admitted. 

Q.  (By  Mr.  Bell)  :  I  now  hand  you  PlahitifEs' 
Exhibit  No.  13,  which  is  a  photograph  and  ask  you 
to  state  if  you  took  that  and  under  the  same  cir- 
cumstances you  took  the  others?  A.     Yes. 

Q.  Now,  then,  in  your  own  words  tell  the  jury 
what  that  is  a  picture  of? 

A.  That  is  the  edge  of  the  logging-off  land  block. 
That  is  the  new  block  you  suppose  to  get  in  there. 

Q.  Did  I  understand  you  that  this  is  the  logged- 
off  part?  A.     Logged-off  part. 
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Q.  And  that  the  back  part  is  the  new  timber 
that  you  had  [40]  bought?  A.     Yes. 

Mr.  Bell :    We  now  offer  it  in  evidence. 

The  Court:    Is  there  objection? 
(No  response.) 

The  Court:     It  may  be  admitted. 

The  Court:  I  think  we  might  safely  shorten  the 
examination  somewhat  by  asking  the  witness  one 
question  as  to  all  of  the  photographs  you  intend  to 
show  to  him,  w^here  he  took  them  and  under  what 
circumstances  and  on  what  date  and  whether  each 
of  them  is  a  fair  representation  of  what  it  purports 
to  show.  Have  counsel  for  defendant  any  objection 
to  that? 

Mr.  Davis:  Only,  Your  Honor,  some  of  them 
were  not  taken  at  the  same  time.  There  are  some 
pictures  of  a  different  size.  I  have  no  objection 
to  that  question  as  to  all  of  these  larger  pictures. 
They  were  probably  all  taken  at  the  same  time. 
There  are  some  smaller  pictures. 

Mr.  Bell :  I  will  do  that,  Your  Honor.  I  think 
it  is  a  very  good  suggestion. 

Q.  Mr.  Agostino,  I  hand  you  for  examination 
Plaintiffs'  Exhibits  13,  14,  15,  16,  17,  18,  19,  20,  21— 

The  Court :    Not  the  small  ones. 

Q.  (By  Mr.  Bell)  :  We  will  leave  out  21,  22,  23, 
24  and  25.  You  glance  through  those  now  and  see 
if  you  took  all  of  those  pictures?  [41] 

A.     Yes,  I  take  all  of  this. 

Q.     Did  you  take  them  all? 
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A.     I  take  all  these  at  the  same  time. 

Q.     On  the  same  trip?  A.     Same  trip. 

Q.    And  on  the  same  date'?  A.     Same  date. 

Q.  Are  they  fair  likelinesses  of  the  conditions 
that  existed  there  at  that  time?  A.     Yes. 

Q.  Now,  I  will  go  through  them.  Now,  tell  the 
jury  what  No.  13  is? 

Mr.  Davis:  I  think  you  have  already  identified 
that. 

The  Court :    It  has  already  been  introduced. 

Q.     (By  Mr.  Bell):    Tell  us  what  No.  14  is? 

A.  This  is  the  first  one  you  give  to  me.  That  is 
air  frame  sitting  in  the  pond. 

Q.     Is  that  in  your  old  pond?  A.     Yes. 

Q.     Did  you  build  that  there  or  not? 

A.  Well,  the  air  frame  of  the  Columbia  Lumber 
Company  bring  it  into  my  pond. 

Q.  Mr.  Agostino,  Ed  wasn't  here  when  you  testi- 
fied, what  did  you  say  that  was?  [42] 

A.  Air  frame  that  they  call  it.  A-frame,  that 
pull  a  raft  pulling  the  raft  out  of  logs. 

Q.  I  believe  3^ou  stated  that  that  was  not  there 
when  you  sold  out  but  it  was  put  in  there  by  the 
Colmnbia  Lumber  Company  ?  A.     Yes,  correct. 

Mr.  Davis:     No  objection. 

The  Court:  It  may  be  admitted  and  exhibited 
to  the  jury. 

Q.  (By  Mr.  Bell)  :  Now,  I  hand  you  Identifica- 
tion 15  and  ask  you  to  state  what  that  is  a  picture  of? 

A.     That  is  a  picture  of  what  the  sawmill   set. 
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TLat  is  the  frame  of  the  back  end  of  the  sawmill. 

Q.  Is  that  in  the  same  condition  that  it  was 
when  you  sold  to  the  Columbia  Lumber  Company^ 

A.     Yes,  sir. 

Q.     And  this  was  taken   at  the  same  time   the 
others  were  taken? 
(No  response.) 

^Ir.  Bell:    AVe  now  offer  this  one  in  evidence. 

Mr.  Davis :    Xo  objection. 

The  Court :     It  may  be  received. 

Q.  (By  Mr.  Bell) :  I  hand  you  Identification 
16  and  ask  you  to  state  what  that  is? 

A.  That  is  the  pond.  That  is  the  Columbia  camp 
on  the  back  end  of  the  pond.  [43] 

Q.  Is  that  the  pond  that  you  used  all  during 
the  time  you  were  there  ?  A.     Yes. 

Q.     Now,  what  is  the  buildings  that  can  be  seen? 

A.  The  original  building  in  there,  just  give  it 
to  Columbia.  They  get  it  in  there  and  set  it  up 
there.  There  was  no  building  in  there  before,  no 
building.  The  Columbia  Lumber  Company  they 
bring  it  and  set  it  up  there. 

Mr.  Davis:     No  objection  to  that  one. 

The  Court:  It  may  be  admitted  and  may  be 
shown  to  the  jury. 

Q.  (By  Mr.  Bell)  :  I  now  hand  you  Identifica- 
tion 17  and  ask  you  to  tell  the  jury  what  that  is  a 
picture  of? 

A.  That  is  a  picture  of  one  side  of  the  pond  with 
the  road,  I  think,  that  goes  in  there. 
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Q.     With  the  road  going  into  it?  A.     Yes. 

Q.  Now,  is  there  anything  in  there  that  shows 
Up  in  that  picture  that  was  not  there  i^rior  to  the 
time  that  you  turned  the  section  over  to  the  Cohim- 
bia  Lumber  Company? 

A.  Yes,  that  is  the  company  building  right  there. 
You  will  see  it  as  shown  in  the  other  picture  is 
shown  very  little  because  we  was  too  far  for  the 
camera. 

Q.  And  that  is  the  same  buildings  that  were  put 
in  there  that  [44]  you  testified  about  in  the  other 
picture  ? 

A.     Yes,  that  the  company  put  up  there. 

Mr.  Davis:  Your  Honor,  I  object  to  this  picture 
as  being  repetitious.  That  is  about  five  pictures  of 
the  pond  and  about  three  of  the  building. 

Mr.  Bell:  Your  Honor,  it  shows  that  it  is  clear 
around.     It  is  a  large  place. 

The  Court:  Overruled.  It  may  be  admitted  and 
may  be  shown  to  the  jury. 

I  wish  counsel  would  look  at  the  pictures  and! 
not  unnecessarily  burden  the  record  with  repetition. , 

Mr.  Bell:  I  don't  believe  there  is  any  repetitions., 
AYe  culled  them  yesterday. 

Q.  Will  you  please  look  at  Exhibit  No.  19  and  I 
tell  the  jury  what  that  is  a  picture  of? 

A.  That  is  alongside  of  the  pond.  The  entrance 
over  the  pond. 

Q.  And  does  that  open  out  into  the  sea  fromi 
down  to  the  river?  A.     Yes,  and  up. 
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Q.  Is  there  anything  in  that  that  is  changed  from 
the  time  you  occupied'? 

A.     No,  nothing  changed  there. 

Q.     Just  the  same  as  it  was  when  you  had  it? 

A.     Yes. 

Mr.  Bell :    We  offer  it. 

The  Court :    It  may  be  admitted.  [45] 

Q.  (By  Mr.  Bell)  :  I  hand  you  Identification 
No.  19  and  ask  you  to  tell  the  jury  what  that  is  a 
picture  of? 

A.  That  is  the  Columbia  Lumber's  machinery 
on  the  back  end  of  the  pond.    They  bring  it  in  there. 

Q.  Was  that  there  at  the  time  you  made  the 
deal  to  sell  it  to  them  ? 

A.     No,  sir,  they  bring  it  afterwards. 

Mr.  Bell:    We  offer  it  in  evidence. 

The  Court :  Without  objection  it  is  admitted  and 
may  be  marked  as  Exhibit  No.  19. 

Q.  (By  Mr.  Bell) :  We  now  hand  you  Identi- 
fication No.  20  and  ask  you  to  state  what  that  is  a 
picture  of? 

A.     That  is  the  Columbia  Lumber  Company  camp. 

Q.  Is  that  a  close-up  view  of  the  Columbia  Lum- 
ber Company  camp? 

A.  Set  up  on  the  back  of  the  pond  after  I  give 
them  possession. 

Q.  Was  that  there  at  the  time  you  gave  them 
possession? 

A.     No,  sir,  they  bring  it  afterwards. 

Q.     Was  that  sitting  there  when  you  were  down 
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there  in  June?  A.     Yes,   sitting  right  there| 

Mr.  Davis :    Do  you  mean  May  % 

Q.     (By  Mr.  Bell)  :    Was  that  May  or  June  ?  [46; 

A.     Latter  part  of  May.     We  couldn't  find  outt 
the  day  when  I  went  there  with  ^ir.  Butcher. 

Q.  It  was  the  day  you  and  Mr.  Butcher  went 
there  together? 

The  Court :    It  may  be  admitted. 

Q.  (By  Mr.  Bell)  :  I  hand  you  Identification 
No.  22  and  ask  you  to  tell  them  what  that  is  ai 
picture  of?  || 

A.  That  is  the  garage  and  the  cat  m  there,  you 
see  them  through  the  door  and  the  donkey  outside 
of  the  door  and  in  front  of  the  garage. 

Q.  Was  that  condition  the  same  before  you  sold 
it  to  the  Columbia  Lumber  Company?  : 

A.     Yes,  sir,  that  is  the  way  when  I  sold  it. 

Q.  Was  the  caterpillar  in  the  garage  at  the  timet 
you  turned  it  over  to  them  ?  A.     Yes. 

Mr.  Davis:     No  objection. 

Mr.  Bell:     We  offer  it  in  evidence. 

The  Court :  It  may  be  marked  Plaintiffs '  Exhibit 
No.  22  and  shown  to  the  jury. 

Q.  (By  Mr.  Bell)  :  I  now  hand  you  Plaintiffs' 
Exhibit  No.  23  and  ask  you  to  state  what  that  is: 
if  you  knoAv? 

A.  AYell,  that  is  the  same  camp  taken  from  an- 
other side — from  another  angle.   [47]  I 

Q.     Does  any  of  your  old  camp  show? 

A.     No. 
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Q.     That  is  all  the  new  camp? 

A.     That  is  the  new. 

The  Court:    It  may  be  admitted. 

Q.  (By  Mr.  Bell)  :  I  show  you  Identification 
S'o.  24  and  ask  you  to  state  to  the  jury  what  that  is  ? 

A.  That  is  the  way  it  was  in  the  middle  of  the 
3ond  and  this  is  the  foreman  that  I  sold — I  sold 
representing   Columbia — Mr.  Blacky  Lambert. 

Q.     Blacky  Lambert,  that  is  his  picture  in  there  ? 
(No  response.) 

Q.  And  he  was  the  foreman  for  the  Columbia 
Lumber  Company?  A.     Yes. 

Q.     That  is  his  picture  on  the  right  side? 

A.     In  the  middle  of  the  pond. 

Mr.  Davis:  Your  Honor,  to  keep  the  record 
straight,  I  object  to  saying  that  JNlr.  Lambert  was 
the  foreman,  was  the  foreman  of  the  Columbia 
Lumber  Company.  He  doesn't  know  whether  he 
tvas  or  wasn't. 

The  Court:  Overruled,  motion  will  be  denied  at 
this  time.  The  Jury  is  again  instructed  that  unless 
it  is  shown  that  Lambert  had  authority  to  represent 
the  Columbia  Lumber  Company  the  testimony  can- 
lot  be  considered.  [48] 

Q.  (By  Mr.  Bell)  :  I  now  hand  you  Plaintiff's 
Cdentification  No.  25  and  ask  you  to  explain  to  the 
jury  what  that  is  a  picture  of? 
■  A.  That  is  of  the  garage,  the  same  garage  as  is 
|5hown  on  the  other  picture,  with  a  "D"  on  the  other 
bnd — on  the  west  end  of  the  garage,  you  see. 
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Q.     Was  that  your  D-8  caterpillar  up  to  the  time], 
you  sold  to  Columbia  Lumber  Company'? 

A.     Yes,  and  there  is  the  donke^y  in  front  of  the« 
yard. 

Q.     Is  that  in  the  same   condition   that   it  was; 
prior  to  the  time  you  sold  it  to  him?  A.     Yes. 

Q.     Is  the  caterpillar  in  the  same  place  that  it 
was?  A.     Same  place. 

Mr.  Davis:    No  objection.  i 

The   Court:     It  may  be   admitted   and   marked 
Plaintiff's  No.  25  and  exhibited  to  the  jury. 

Q.     (By  Mr.  Bell)  :     I  hand  you  a  photograph i 
which  has  been  marked  Identification  No.  26,  I  will 
ask  you  to  examine  it  and  state  to  the  jury  what 
it  represents  and  what  it  is  a  picture  of?    That  wasi 
the  front  end  of  the  caterpillar?  A.     Yes. 

Q.     What  building-  is  that  sitting  in ;  do  you  know 
what  the  building  is?  [49]  ' 

A.     It  is  sitting  up  to  the  Columbia  Camp. 

Q.     Up  at  the  Columbia  Camp?  A.     Yes. 

Q.     AYho  took  that  picture? 

A.     I  took  that  picture. 

Q.     Did  you  take  it  the  same  day  you  took  thesej 
others  ? 

A.     No,  sir,  I  take  that,  the  first  part  of  Septem- 
ber. 

Q.     First  part  of  September  of  what  year? 

A,     1948. 

Q.     Is  that  a  fair  likeliness  of  the  cat  and  build- 
ins,-  as  of  that  date? 


i 
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A.  Yes.  After  they  move  it  up  to  Columbia 
that  is  the  way  it  looked  like  the  way  they  had  it. 

Mr.  Bell :  I  now  offer  in  evidence  Identification 
No.  26. 

The  Court :    It  may  be  admitted. 

Q.  (By  ^Ir.  Bell)  :  I  now  hand  you  Plaintiffs' 
Exhibit  Identification  No.  27  and  ask  you  to  examine 
it  and  state  who  took  the  picture? 

A.     I  took  the  picture. 

Q.     And  about  what  date  did  you  take  thaf? 

A.     That  is  the  same  time  I  take  the  other. 

Q.     The  last  one  you  referred  to?  A.     Yes. 

Q.     And  that  was  about  when? 

A.     Around  the  first  of   September,   1948.   [50] 

Q.  Now,  then,  Mr.  Agostino,  tell  the  jury  what 
that  is  a  picture  of? 

A.  This  is  the  picture  of  the  cat,  D-8,  with  the 
arch.  The  company  was  working  on  my  cat  up  to 
their  camp. 

Q.     What  is  an  "arch"? 

A.  An  arch  is  something  that  they  lift  a  big 
weight  and  drag  it. 

Q.  Did  you  have  an  arch  on  that  cat  at  the  time 
you  sold  it  to  him?  A.     No,  sir. 

Q.     Who  had  put  that  arch  on  there? 

A.     The  company. 

Q.  And  were  the  company  operating  that  cater- 
pillar in  September,  1948?  A.     Yes. 

Q.     At  the  day  that  picture  was  taken? 

A.     Yes. 
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Mr.  Bell:     I  now  offer  the  picture  in  evidence. 

The  Court:  It  may  be  admitted  and  marked 
Plaintiffs'  Exhibit  27. 

Q.  (By  Mr.  Bell) :  I  now  hand  you  Identifica- 
tion No.  28  and  ask  you  to  state  who  took  that 
picture?    When  did  you  take  it? 

A.     That  is  the  same  time  that  I  take  the  other. 

Q.     Well,  the  last  group  of  pictures,  you  mean? 

A.     Yes. 

Q.     Where  was  that  taken? 

A.     That  is  up  to  the  Columbia  Camp. 

Q.  Now,  what  do  you  see  in  that  picture  that 
you  recognize? 

A.  On  this  picture  here — I  take  this  picture  on 
the  Columbia  cat  and  I  want  to  compare  it  with 
my  cat,  D-7,  for  they  are  the  same  size,  that  is 
Columbia  cat  that  I  had. 

Q.  You  took  that  picture  and  this  is  the  Colum- 
bia Lumber  Company's  own  cat? 

A.  Yes,  and  I  wanted  to  compare  it  with  my  D-7 
to  see  if  it  was  the  same  size. 

The  Court :    It  may  be  admitted  and  marked. 

Q.  (By  Mr.  Bell)  :  I  hand  you  Plaintiffs'  Ex- 
hibit No.  29  and  ask  you  to  state  who  took  that 
picture?  A.     I  take  that  picture. 

Q.     And  did  you  take  that  in  Sei^tember,  1948? 

A.     Yes,  September,  1948.  ^ 

Q.     What  does  that  i3icture  show? 

A.  That  is  my  D-7.  That  is  why  I  take  the 
other  picture  and  compare  with  this  one. 


i 
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Q.  You  took  that  at  the  Cohimbia  Lumber  Com- 
pany camp?  A.     Yes. 

Q.     Was  that  your  cat  formerly?  A.     Yes. 

Q.  Was  that  in  the  i^ossession  of  the  Cohimbia 
Lumber  Company  in  Sej^tember,  1948? 

A.     Yes. 

Mr.  Bell :    We  offer  it  in  evidence. 

The  Court :  It  may  be  admitted  and  may  be 
marked  Plaintiffs'  Exhibit  No.  29  and  shown  to 
the  jury. 

Q.  (By  Mr.  Bell)  :  I  hand  you  Plaintiffs'  Ex- 
hibit No.  30  and  ask  you  to  state  who  took  that 
])icture?  A.     I   took  that  picture. 

Q.     And  did  you  take  that  in  September,  1948? 

A.     Yes. 

Q.     And  what  is  that  a  picture  of? 

A.     That  picture  represented  the  sawmill. 

Q.     What  else  does  it  represent? 

A.  That  is  the  foundation  of  the  wheel  and  the 
carriage  and  everything.  The  truck  is  complete 
except  for  the  machinery  to  run  it. 

Q.  That  was  taken  after  you  had  sold  out  to  the 
Columbia  Lumber  Company?  A.     Yes. 

Q.  This  i)icture  represents  a  fair  condition  of  it 
as  of  that  date?  A.     Yes. 

Mr.  Bell:    I  offer  that.  [53] 

The  Court:  It  may  be  admitted  and  may  be 
shown  to  the  jury. 

Q.     (By  Mr.  Bell)  :     I  now  hand  vou  Identifica- 
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tion  No.  31  and  ask  you  to  state  if  you  took  that 

picture  ?  A.    Yes. 

Q.     When  did  you  take  thaf? 

A.  At  the  same  time.  I  take  it  in  September  of 
1948. 

Q.  Will  you  tell  the  jury  what  you  see  in  that 
picture  that  you  recognize  1 

A.  Well,  I  see  this,  that  is  chocker  and  cable  and 
things  and  materials  alongside  of  the  garage. 

Q.     And  whose  material  were  they  formerly  *? 

A.     Yes. 

Q.     Were  they  yours  before  that? 

A.     They  were  mine  before  I  gave  it  to  Columbia. 

Q.     And  that  was  taken  in  September 

A.     '48. 

Q.  And  was  that  in  possession  of  the  Columbia 
Lumber  Company  at  that  time?  A.     Yes. 

Mr.  Bell :    I  now  offer  it  in  evidence. 

The  Court:     It  may  be  admitted. 

Q.  (By  Mr.  Bell)  :  I  now  drop  back  to  the 
picture  identified  No.  21  and  ask  you  to  state  who 
took  that  picture  %  [54] 

A.  I  took  that  picture  at  the  same  time.  Here  is 
shown  that  the  door  over  the  garage  and  the  cat 
w^as  seen  in  there  and  here  the  door  to  the  garage 
is  empty.    We  pull  out  everything  out  of  there. 

Q.     That  was  your  garage?  A.     Yes. 

Q.     Prior  to  March  1st,  1948?  A.     Yes. 

Q.  Now  in  March,  1948  I  understood  you  to  say 
that  the  cat  w^as  in  that  garage?  A.     Yes. 
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Q.  Now,  then,  in  September  when  you  took  this 
picture,  the  cat  was  not  there? 

A.  Cat  and  everything  had  been  taken  out  of 
the  garage. 

Q.  Did  you  see  that  particular  cat  m  September, 
1948? 

A.  Yes,  show  the  picture.  I  take  a  picture  up 
to  their  camp,  one  of  the  pictures. 

Q.  Then  the  caterpillar,  as  I  understand,  that 
was  in  here  in  March,  1948,  is  the  cat  that  you  took 
a  picture  of  up  at  the  Columbia  Lumber  Company's 
camp  in  September,  1948?  A.     Yes. 

Mr.  Bell :    We  offer  it  in  evidence. 

Mr.  Davis:    No  objection. 

The  Court:  It  may  be  admitted  and  may  be 
shown  to  the  jury.  [55] 

Q.  (By  Mr.  Bell)  :  Mr.  Agostino,  did  you  go 
back  to  your  building,  your  bunkhouse  and  cook 
shack,  later  after  September,  1948? 

A.     No,  sir. 

Q.     You  haven't  seen  it  since  then?  A.     No. 

Q.  Now,  on  this  trip  that  you  were  there  Sep- 
tember, 1948,  was  the  building  empty  or  occupied? 

A.     No,  it  was  occupied  by  Mr.  and  Mrs.  Hoojoer. 

Q.     Did  you  talk  to  Mr.  and  Mrs.  Hooper? 

A.     Yes,  sir. 

Q.  Did  they  state  whether  or  not  they  were  em- 
ployees of  the  Columbia  Lumber  Company  at  that 
time? 
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A.  Yes,  they  was  employed  by  Columbia  Lumber 
Company. 

Q.  I  will  ask  you  if  Mr.  Hooper  gave  you  a 
paper  on  that  date?  A.     Yes,  sir. 

Q.  I  hand  you  a  paper  that  has  been  marked 
Plaintiff's  Identification  32  and  ask  you  to  state 
what  that  is  if  you  know? 

A.  Well,  I  asked  him  how  they  authorized  to  go 
into  that  house  and  they  says  they  are  already 

Mr.  Boochever:  I  must  object.  There  is  no 
showing  that  Hooper  has  any  authority  to  represent 
Columbia  Lumber  and  his  statement  in  that  connec- 
tion is  hearsay. 

The  Court:     Objection  is  sustained. 

Q.     (By  Mr.  Bell)  :    Who  gave  you  that  paper? 

A.     Mr.  Hooper. 

Q.     Where  did  he  give  it  to  3^ou? 

A.     In  the  camp  on  the  Barry  Arm. 

Q.  Was  that  your  old  former  camp  where  you 
lived  for  years?  A.     Yes,  sir. 

Q.     And  what  date  did  he  give  it  to  you? 

A.  Well,  they  say  August  30,  1948,  it  must  be 
about  August  30th  or  the  1st  of  September.  Like 
I  said,  I  went  there  in  the  first  x>art  of  Sei)tember. 

Q.     It   was   either  August   30th   or   September? 

A.     Yes. 

Q.  And  is  it  back  now^  in  the  same  condition  it 
was  at  the  time  he  gave  it  to  you  with  the  exception 
of  the  Reporter's  mark  on  it  or  the  Clerk's  marks? 

A.     Yes. 


vs.  Bruno  Agostino,  et  al.  159 

(Testimony  of  Bruno  Agostino.) 

Mr.  Bell :    I  now  offer  it  in  evidence. 

Mr.  Boochever:  Same  objection,  the  fact  that  it 
is  just  an  imsigned  written  statement  just  the  same 
as  an  oral  statement. 

The  Court:  Objection  must  be  sustained.  The 
paper  may  be  filed  so  as  to  make  it  a  part  of  the 
record  if  counsel  desires  it. 

Mr.  Bell:     That  will  be  fine. 

The  Court:  I  think  we  may  as  well  suspend  at 
this  time  until  10  o'clock  tomorrow  morning.  [57] 

Ladies  and  Gentlemen,  the  trial  will  be  continued 
until  10  o'clock  tomorrow  morning.  Everytime  the 
jury  separates  it  is  the  duty  of  the  Judge  to  tell 
them — to  charge  them — that  they  must  not  discuss 
the  case  among  themselves  or  with  others  or  not 
listen  to  any  conversation  about  it  or  not  to  form 
or  express  an  opinion  until  it  is  finally  submitted 
to  them.  So,  you  will  hear  that  everytime  you 
separate  for  lunch  and  the  night  mitil  the  trial  is 
over. 

Some  of  3^ou  have  been  on  juries  before  and  know 
all  about  it.  May  I  remind  the  new  members  of  the 
jury,  particularly,  that  they  ought  to  be  careful  not 
to  listen  to  any  conversation  about  the  case.  Jurors 
are  on  oath  bound  to  determine  the  case  upon  the 
evidence  they  hear  in  the  court  room  and  they  should 
not  listen  to  anything  that  may  be  observed  or 
stated  by  anybody  outside. 

You  may  now  be  excused. 
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Court  stands  adjourned  until  tomorrow  morning 
at  10  o'clock. 

(Whereupon,  at  5  o'clock,  p.m.,  Tuesday, 
May  31st,  1949,  the  trial  was  adjourned  until 
10  o'clock,  a.m.  Wednesday,  June  1,  1919.)  [58] 


Wednesday,  Jvme  1,  1949 

Whereupon,  at  10  o'clock,  a.m.,  the  above-entitled 
matter  came  on  for  taking  of  further  testimony 
pursuant  to  adjournment  at  5  o'clock,  p.m.,  Tues- 
day, May  31,  1949.  [59] 

The  Court:     The  roll  of  the  jury  will  be  called. 
The  Clerk:     They  are  all  present,  Your  Honor. 
The  Court:     The  witness,  Bruno  Agostino,  will 
resume  the  witness  stand. 

BRUNO  AGOSTINO 

called  as  a  witness  herein,  having  previously  been 
duly  sworn,  resumed  the  stand  and  testified  as  fol- 
lows : 

Further  Direct  Examination 

By  Mr.  Bell: 

Q.  Mr.  Agostino,  you  referred  to  the  pond  in 
examining  those  pictures,  will  you  tell  the  jury 
what  the  pond  was? 

A.  The  pond  is  a  little  lake  where  we  store  the 
logs  in. 
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Q.  And  is  that  pond  surrounded  by  something 
during  the  time  you  are  putting  the  logs  in"? 

A.     It  is  around  by  what  is  called  a  "boom." 

Q.     Boom?  A.     Yes. 

Q.     How  is  a  boom  made"? 

A.  A  boom  made  of  log's.  Tie  one  to  each  other 
together. 

Q.     And  how  are  they  tied  together? 

A.     With  a  chain  or  cable. 

Q.  On  this  particular  place  how  did  you  tie  the 
logs  together? 

A.  Well,  that  is  another  boom  to  put  the  logs 
in  and  tie  them  together,  too.  [61] 

Q.  Now,  you  do  that  after  you  get  them  all  in 
the  water?  A.     Yes. 

Q.  Now,  how  would  the  boom  logs  or  the  stringer 
around  it,  how"  did  you  fasten  them  together  at 
your  w^orks  there? 

A.  They  have  got  a  hole  on  each  end  to  put  the 
chain  in  it  and  that  locks  them. 

Q.  I  mean  the  boom  logs,  yon  said  you  fastened 
them  together  with  a  chain  or  a  cable,  which  method 
did  you  use  there? 

A.     You  mean  the  logs — the  boom? 

Q.  The  outside  boom  that  you  keep  in  the  pond 
to  hold  the  logs  until  you  are  ready  to  fasten  them 
together  ? 

A.  They  have  got  the  piling  in  there  and  they 
are  still  between  the  piling. 
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Q.  Now,  Mr.  Agostino,  liow  did  you  fasten  the 
ends  of  the  boom  logs  together  at  your  place? 

A.     Well,  the  chain,  Mr.  Bell. 

Q.     With  a  chain?    How  long  is  that  chain? 

A.     About  five  feet. 

Q.     And  how  is  it  fastened  to  the  logs? 

A.  It  go  into  one  log — I  don't  know  what  they 
call  it  at  the  other  end — they  have  the  kind  of  key 
and  that  straightened  up  and  put  into  another  log 
and  straightened  up  into  the  loop,  into  the  ring. 

Q.  All  of  your  boom  logs  were  equipped  with 
that  kind  of  equipment?  [62]  A.     Yes. 

Q.  Was  that  pond  a  natural  pond  or  did  you 
dig  it?  A.     That  is  a  natural  pond. 

Q.     Did  you  do  any  work  on  the  pond? 

A.  No,  except  for  the  piling  to  hold  a  lot  of 
logs  in. 

Q.  In  other  words,  you  drove  the  piling,  you 
mean  ?  A.    Yes. 

Q.     Who  drove  those  pilings? 

A.     Me  and  Mr.  Socha. 

Q.     And  how  many  pilings  were  driven  there? 

A.  AVell,  I  don't  know  if  I  give  you  right  num- 
ber, it  is  about  thirty  anj^vay. 

Q.     30?  A.     Yes. 

Q.     What  are  those  pilings? 

A.     Hemlock  piling  about  fifteen  feet  long. 

Q.     Hemlock  iDiling  about  fifteen  feet  long? 

A.    Yes. 


vs,  Bruno  Agostino,  et  al.  163 

(Testimony  of  Bruno  Agostino.) 

Q.  Now,  did  you  have  to  do  any  cat  work  or 
caterpillar  work  on  this  pond,  too? 

A.  No,  only  we  pull  the  log  in  with  a  cat  on  the 
low  tide  and  then  w^hen  the  tide  is  come  in  we  just 
])ut  them  into  boom  and  take  them  out. 

Q.  Where  was  this  pond  or  log  pond,  as  you 
call  it,  w^here  was  that  with  reference  to  your  regular 
camp?  [63] 

A.  It  is  a  thousand  feet  from  the  bimkhouse  on 
the  east  side. 

Q.  Now,  where  did  you  have  the  conversation 
with  Blacky  Lambert  and  Ted  Rowell  on  or  about 
March  24th,  where  were  you  standing  or  sitting"? 

A.  We  were  sitting  in  the  little  cabin  there 
about  500  feet  from  the  main  camp.  That  is  where 
I  was  living  alone  and  they  came  in  there  and  we 
had  all  the  conversation  in  there. 

Q.  Tliat  was  a  little  cabin  about  50  yards  or  50 
feet?  A.     Well,  call  it  50  yards  anyway. 

Q.     From  the  main  big  cabin — big  camp? 

A.     Yes,  over  a  little  knoll. 

Q.  About  what  time  of  tlu^  day  did  they  come 
there  ? 

A.  Well,  I  think  the  tirst  time  was  about  five 
o'clock  at  night  after  noon,  p.m. 

Q.     That  was  the  first  trip? 

A.     That  was  the  first  tri]). 

Q.  Now,  confine  yourself  to  about  the  24th  of 
March,  the  last  trip  or  the  third  trip  they  came, 
tell  us  about  when  that  was? 
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A.  First  trip  they  came  in  about  20  March  and 
they  come  in  in  the  morning  and  we  had  a  con- 
versation and  no  can  have  \Yhat  they  want  and  they 
went  back  and  then  they  came  back  again  and  we 
had  a  lot  of  talk  again  so  we  agreed.  We  have  the 
conversation  and  they  went  l^ack  in  on  the  24th  of 
March. 

Q.  Now,  on  the  24th  of  March,  plea-se  tell  us 
what  Mr.  Lambert  said  and  what  you  said  as  near 
as  you  can  ?  [64] 

Mr.  Boochever :  Your  Honor,  for  the  purpose  of 
the  record  we  wish  to  interpose  an  objection  as  to 
what  Mr.  Lambert  said. 

The  Court:  Objection  will  be  overruled  at  this 
time  to  await  these  further  developments. 

On  this  24th  of  March,  was  that  the  third  trip? 

The  Witness :    That  was  the  last  trip. 

The  Court:  You  may  answer  counsels  question 
then. 

Q.  (By  Mr.  Bell) :  Now,  then,  in  that  conversa- 
tion you  have  been  asked  what  Mr.  Lambert  said, 
what  Mr.  Rowell  said,  and  what  you  said? 

A.  Yes,  the  conversation  was  complete  on  24th 
of  March  and  that  is  the  last  time  they  come  in. 
When  they  come  in  the  last  time  the  conversation 
was  completed.  That  is  the  time  I  turned  the  pos- 
session of  the  camp  to  them. 

Q.  The  word  "position"  do  you  mean  "posses- 
sion" do  you? 

A.     Yes,  turn  the  property  over. 
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Q.  Now,  then,  tell  what  Mr.  Lambert  said,  what 
you  said,  and  what  Mr.  Ted  Rowell  said  while  you 
were  all  three  together  there  tliat  morning  of  the 
24th— the  day  of  the  24th'? 

A.  Well,  that  is,  the  conversation  was  through 
on  the  third  time.  They  just  come  in  and  move 
into  the  camp.  We  don't  have  any  conversation  on 
the  24th  of  March.     The  conversation  was  before. 

Q.  Now  the  conversation,  the  one  immediately 
prior  to  that,  was  about  the  20th,  was  it?  [65] 

A.  The  20th  and  the  22nd  and  then  they  went 
back  and  they  came  in  with  this  scow  and  boat  and 
machinery — the  whole  outfit  that  was  already  set- 
tled. 

Q.  Now,  then,  what  was  said  in  the  conversation 
on  the  20th?  Now,  we  hold  it  to  the  20th  of  March, 
what  was  said  in  that  conversation  by  you  persons  ? 

A.  In  the  conversation  was  going  to  call  Mr. 
Morgan  and  tell  they  can't  land  there  until  they  buy 
me  out  and  my  price  was  $25,000— $19,000  for  the 
machinery  and  $5,000  for  the  rest  of  the  stuff — 
$6,000. 

Q.  Now,  then,  what  did  Lambert  say  when  you 
:told  him  that? 

'  Mr.  Boochever:  I  don't  like  to — I  wonder  if 
!counsel  would  agree  that  anything  Lambert  states, 
jany  questions  of  that  nature,  will  be  regarded  as 
'objected  to,  subject,  of  course,  to  Your  Honor's 
'ruling. 

Mr.  Bell:     I  will  agree  that  the  conversation  of 
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Mr.  Lambert  may  be  considered  objected  to  up  to 
the  time  that  we  put  Mr.  Lambert  on  the  stand,  of 
course,  and  then  if  we  qualify  him,  why 

Mr.  Boochever:  I  just  mean  in  regard  to  this 
witness'  testimony. 

The  Court :  It  is  understood  and  the  record  will 
show  that  all  testimony  of  conversations  between 
this  Avitness  and  Lambert  and  Rowell  are  objected 
to  by  the  counsel  for  the  defendant. 

Mr.  Bell :    That  is  all  right.  [66] 

The  Court:  The  objection  will  be  considered 
overruled  and  all  the  testimony  will  go  in  under  the 
objection  of  the  defendant. 

Mr.  Bell :    Please  read  the  question. 
(Question  read.) 

The  Witness :  AYell,  he  w^ent  to  call  Mr.  Morgan 
and  came  back  to  me  and  say  Mr.  Morgan  will  come 
up  on  the  12th  of  April  and  settle  with  me.  So  Mr, 
Morgan  did  come  on  the  10th  of  April. 

The  Court:     What  day  of  April? 

The  Witness:     On  the  10th  he  come  up  and  give 
orders  to  start   the  machineiy.     So   Mr.   Lambert  i 
he  started  the  machinery,  but  Mr.   Morgan  never 
come  back. 

Q.     (By  Mr.  Bell)  :     No,  now  hold  yourself  to 
the  20th.    I  just  want  to  get  what  was  said  in  eachi 
one  of  the  conversations.     Now,  he  said — tell  what : 
Lambei't  said  on  the  20th  and  then  what  you  said 
on  the  20th  and  what  Rowell  said  or  anybody  else 
said  that  was  in  the  conversation  ? 
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A.  Well,  when  I  give  tlie  price  on  iny  property 
there  they  accepted  it  provided  Mr.  Morgan  accept 
and  they  come  back  and  tell  me  that  it  is  okeh. 

Q.  Now,  he  did  that  on  tlie  20th,  all  on  the  20th, 
did  he?  A.    Yes. 

Q.  Now,  then,  what  haj)i)ened  on  the  22nd,  did 
you  have [67] 

A.  They  don't  come  in;  they  have  to  come  into 
Whittier  and  back  to  me. 

Q.  What  did  they  say  in  the  conversation  on 
the  22nd  of  March? 

A.  That  is  when  they  come  back  on  the  23rd  then 
to  move  his  machinery,  'told  me — they  come  to  me 
and  they  say  everything  is  all  right.  The  way  the 
conversation  was  set,  and  now  we  go  to  Hobo  Bay 
and  get  the  company  outfit.  And  I  say  ''Okeh,  you 
have  got  the  full  possession." 

Q.  After  they  left  then  on  that  day,  how  long 
was  it  before  they  come  back  with  the  outfit? 

A.  About  the — a1)out  five  or  six  hours,  I  don't 
remember  exactly,  maybe  seven  hours.  They  are 
not  very  far. 

Q.     About  how  far  was  this  bay  from  your  place  ? 

A.     I  would  say  ten  or  twelve  miles,  not  over. 

Q.     Was  that  the  nearest  bay  to  your  place? 

A.  That  is  the  nearest  safest  bay  to  protected 
by  the  storms. 

Q.  And  there  was  no  other  place,  as  I  undei- 
stood   you   to  sa}^   yesterday,   where   the   company 
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could  land  and  get  timber  above  you  without  going 

up  Mosquito  Creek*? 

Mr.  Davis:  Your  Honor,  I  object  to  that  ques- 
tion. In  the  first  place,  if  he  answered  the  ques- 
tion  

Mr.  Bell :     I  will  withdraw  the  question. 

Q.  Was  there  anything  said — no,  I  withdraw  it. 
Was  there  any  other  landing  where  anybody  could 
land  their  equipment  and  take  out  the  timber  on 
upper  Mosquito  Creek  other  than  the  [68]  place 
you  had  your  lands'?  A.     No. 

Q.     Was  Mosquito  Creek  large  enough  for  two) 
logging  companies  to  operate  on?  A.     No. 

Q.  When  your  booms  were  in  position  could  any- 
one come  and  go  to  your  camp!  A.     No,  sir. 

Q.     They  completely  closed  the  waters'? 

A.     Yes,  sir. 

Q.  Now,  then,  when  Mr.  Morgan  came  back  that 
was  the  10th  of  April,  was  it?  A,     Yes. 

Q.     Did  he  come  by  'plane  or  boat  *? 

A.     Well,   they  come  there  with  the  boat  fromi 
Whittier. 

Q.     And  where  did  the  boats  stop  at  that  time*?? 

A.     Stopped  there  in  the  front  of  my  camp. 

Q.     And  that  was  the  10th  of  April  *? 

A.     Yes. 

Q.     Now,  then,  what  was  said  by  you  and  what: 
was  said  by  Mr.   Morgan  and  what  was   said   by 
Ted  Rowell  and  what  was  said  by  Mr.  Lambert,  if? 
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anything?     Tell  what  each  one  said  on  that  occa- 
sion? 

A.  Well,  Mr.  Rowell  and  Mr.  Lambert  they  talk 
with  Mr.  Morgan  and  I  don't  understand  what  is  the 
conversation  was  but  I  hear  they  told  him  to  start 
the  machinery  and  he  would  be  back  in  [69]  two 
days  and  he  never  came  back. 

Q.     Well,   did   they   start  the   machinery'? 

A.     Yes. 

Q.     Did  it  all  run?  A.     Yes. 

Q.  Then,  how  long  did  you  wait  there  for  Mr. 
Morgan  to  come  back?  A.     A  month. 

Q.  Were  they  using  your  machinery  and  equip- 
ment during  that  time? 

A.  No,  they  never  used  the  machinery,  Mr.  Lam- 
bert, no. 

Q.     He  just  started  it  up  to  try  it  out? 

A.    Yes. 

Q.  Now,  then,  did  they  land  their  houses  and 
things  there  then?  A.     I  don't  understand?  • 

Q.     Did  they  land  their  scows  there  then? 

A.     Yes. 

Q.     What  did  they  do  during  that  month? 

A.     Well,  they  tixed  the  machinery,  that  was  all 
the  work,  waiting  for  the  snow^  to  go  out. 
■  Q.     Fixed  the  machinery  and  waited  for  the  snow 
to  go  out?  A.     Yes. 

Q.  When  did  they  actually  start  cutting  logs? 
!  A.  Well,  now,  I  couldn't  tell  you  that  day  be- 
cause after  they  [70]  got  the  machinery  fixed  they 
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move  in  back  of  the  pond  and  I  came  in  to  Anchor- 
age.    I  don't  know  when  they  started  to  cut  the 
timber. 

Q.  Did  they  start  using  your  bunkhouse  and 
cookhouse  % 

A.  No,  they  never  use  my  cookhouse  and  bmik- 
house. 

Q.     Not  at  that  time^? 

A.     Not  at  that  time. 

Q.     When  did  they  start  using  it? 

A.  Well,  they  started  using  it  as  soon  as  Mr. 
Lambert  came  out  of  the  camp.  They  had  a  new 
foreman  in  there  and  they  take  everything  over 
and  move  it  out. 

Q.  Do  you  know  how  long  Mr.  Lambert  was  in 
there  when  he  came  out? 

A.  No,  I  couldn't  very  well  tell  the  time  he  was 
there. 

Q.     Now,  the  time  that  you  went  back  there  with 
Mr.  Butcher,  was  Lambert  there  then? 
•A.     Yes. 

Q.     Now,  what  was  he  doing  at  the  time? 

A.  Well,  he  directing  the  camp,  the  logging  for 
the  Columbia  Lumber  Company. 

Q.     He  was  director  of  the  camp  ?  A.     Yes. 

Q.     Did  you  talk  to  him  on  that  date? 

A.     Yes. 

Q.     And  were  they  logging  then? 

A.     Yes,  they  already  was  logging.  [71] 

Q.  Did  you  see  any  of  your  cats  in  operation 
that  dav?  A.     Not  that  time. 
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Q.     Where  were  they? 

A.     They  was  in  the  garage. 

The  Court:     What  time  is  that? 

The  A¥itness:  That  was  the  tirst  part  of  June, 
1948,  Your  Honor. 

Q.     (By  Mr.  Bel])  :    First  part  of  June,  1948? 

A.     Yes. 

Q.     Now,  when  did  you  next  go  back,  Bi-uno? 

A.  I  went  to  there  the  last  time  was  29th  or  30th, 
I  have  forgot. 

Q.     29th  and  30th  of  August? 

A.  Of  August.  I  remember  I  left  the  camp  on 
the  2nd  of  September. 

Q.  And  you  stayed  there  until  the  2nd  of  Sep- 
tember ?  A.     Yes. 

Q.  Where  did  you  stay  during  the  time  you 
were  there? 

A.  A  little  cabin  back  of  the  camp.  Like  I 
stated,  it  is  prospecting  cabin,  a  small  cabin  10 
by  12. 

Q.  A  little  10  by  12  cabin,  a  little  prospect  cabin 
back  of  the  camp?  A.     Yes. 

Q.     Who  built  that  cabin?  [72] 

A.     I— Mr.  Stanley. 

Q.  You  didn't  interfere  with  the  camp  at  all  at 
that  time?  A.     No. 

Q.  Were  they  operating  the  machinery  and 
equipment  then?  A.     Not  yet,  Mr.  Bailey. 

Q.  Did  you  ever  see  them  operating  any  of  the 
machinery  ? 
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A.  The  machinery  started  to  operating  on  about 
the  11th  of  July,  1948,  when  Mr.  L.  Prout  of  Grant, 
that  is  the  time  they  started  moving  the  machinery 
and  taking  possession,  using  the  oil,  using  the  gas 
and  using  the  bunkhouse. 

Q.  How  much  oil  and  gas  did  you  have  there 
at  the  time'? 

A.  Well,  one  barrel  of  gas  full  and  there  was 
one-half  and  six  barrel  of  diesel  oil. 

Q.     That  was  for  your  caterpillars'? 

Mr.  Davis:     How  much  gas'? 

Mr.  Bell:    One  and  one-half  barrel. 

The  Court:     Better  let  the  witness  answer. 

The  Witness:  One  and  one-half  barrel  gas  and 
six  barrel  of  diesel  oil. 

Q.  (By  Mr.  Bell)  :  When  you  were  there  the 
last  time  and  took  the  pictures,  I  believe  you  stated 
that  was  in  with  Butcher  in  June'?  A.     Yes. 

Q.     Now  where  were  your  caterpillars  then'? 

A.     In  the  garage.  [73] 

Q.     In  your  garage? 

A.  In  my  garage,  the  company  garage.  I  turn 
over  everything  to  the  company. 

Q.  But  what  camp  were  they  in — your  old  camp 
or  tlieir  new  camp?  A.     In  the  old  camp. 

Q.  Were  they  there  then  and  operating  at  that 
place  *? 

A.  Yes,  they  operated  back  of  the  pond  but  they 
never  move  them  to  the  camp  back  out  yet  until 
Jnlv  n,  1948. 
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Q.  And  it  was  July  lltli,  1948,  before  they  moved 
lip  to  their  camp?  A.     Yes. 

Q.  When  you  were  there  did  you  see  your  cats 
in  operation?  A.     Yes. 

Q.  And  all  of  the  equipment  was  hein^-  o])erated 
at  that  time  1 

Mr.  Boochever:  Object  to  that  question  as 
leading. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Bell)  :  What  did  you  see  the  hxat 
time  you  were  there,  if  time  means  anything  why  I 
will  just  go  on,  Your  Honor. 

A.  I  went  there  to  look  at  the  camp  and  see  if 
they  had  used  the  machinery  or  not  and  I  take  my 
camera  and  taken  a  picture  that  the  machinery  was 
working  up  to  their  camp. 

Q.  That  is  the  small  pictures  that  you  idcnititied 
yesterday?  A.     Yes.  [74] 

Q.     Now,  about  what  date  was  that? 

A.     What? 

Q.     What  date  was  that,  now? 

A.     That  is  about  the  30th  of  August,  1948. 

Mr.  Bell:  Your  Honor,  we  will  turn  the  wit- 
ness. 

The  Court :    Counsel  for  defendant  may  examine. 

Cross-Examination 

By  Mr.  Boochever: 

Q.  Mr.  Agostino,  I  wonder  if  we  could  move 
the  lamp  and  the  microphone  so  that  T  may  see  you 
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better.    Mr.  Agostino,  you  say  tliat  you  and  Stanley 
Socha  went  in  there  and  owned  the  Barry  Arm 
Camp,  is  that  right"?  A.     Yes. 

Q.  How  about  Ray  Grasser,  didn't  he  have  some 
interest  ? 

Mr.  Bell:  I  object  to  that  as  improper  cross- 
examination. 

The  Court:    Overruled. 

Mr.  Bell :     Exception. 

The  Witness:  Mr.  Grasser  allowed  his  right  to 
me  and  Stanley  Socha.  We  are  the  two  owners  of 
the  camp. 

Q.  (By  Mr.  Boochever) :  Didn't  Ray  Grasser 
claim  to  own  most  of  the  camp  himself? 

A.     No,  sir,  we  owe  him  $3300  so  he  can't  claim. 

Q.     You  owe  him  $3300  on  it?  A.     Yes. 

Q.     Wasn't  he  a  partner  with  you  in  it?  [75] 

A.  He  was  a  partner  but  withdraw.  We  make 
a  settlement.    He  got  no  interest  whatever. 

Q.  Did  you  make  a  written  dissolution  of  the 
contract?    Did  you  bind  it  up  in  writing  or  what? 

A.     No,  we  settled  by  oral  contract. 

Q.     And  did  Mr.  Grasser  agree  to  the  settlement? 

A.  Why  sure,  we  pay  $1700.  We  have  got  the 
check  to  show  that  he  accept  so  we  did  too. 

Q.     How  much  did  he  invest  in  the  property  ? 

A.  Why,  1  don't  know^  what  he  invested.  He 
invested  hardly  more  than  Mr.  Stanley  did. 

Q.  How  about  the  cat  that  was  there?  I  believe 
it  v.-as  the  D-7? 
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A.  That  is  what  invested  the  money,  sui)i)()se(l 
to  have  cost  him  $5,000  and  the  donkey  $4,000. 

Q.     And  that  was  ]\Ir.  Grasser's,  is  that  right'? 

A.     AYhat? 

Q.     That  was  Mr.  Grasser's,  is  that  right? 

A.  That  was  Mr.  Grasser  but  we  bought  it  from 
him,  that  is  our  property. 

Q.     Did  he  agree  to  that? 

A.     Of  course  he  agree  to  that. 

Q.     How  come  you  are  sueing  him? 

A.  I  sue  him  because  he  come  there  without 
authority  and  started  to  take  the  machinery.  [7^^] 

Q.  In  fact,  Mr.  Agostino,  he  has  taken  that  ma- 
chinery aw^a}^  now,  hasn't  he? 

A.  I  don't  know,  I  haven't  been  in  there;  after 
I  left  it  to  Mr.  Morgan  I  haven't  been  in  there.  I 
don't  know  what  happened. 

Q.  And  then  the  other  caterj^illar  you  were  buy- 
ing that  on  a  conditional  sale  contract  from  Elemar 
Packing  ? 

Mr.  Bell:  I  object  to  that  for  the  reason,  incom- 
petent, irrelevant  and  immaterial  and  not  within 
the  issues,  nothing  pleaded  about  it,  and  for  the 
further  reason  it  is  not  ju^oper  cross-examination. 

The  Court:    Overruled. 

Mr.  Bell:  And  also  on  the  further  grounds  that 
it  is  requiring  the  witness  to  pass  upon  a  legal  ques- 
tion as  to  whether  or  not  the  purchase  was  a  condi- 
tional sales  contract,  which  is  a  law  question  for 
His  Honor  to  pass  upon. 
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The  Court:    Overruled. 

Q.  (By  Mr.  Boochever) :  Would  you  answer 
the  question,  please? 

A.     You  want  me  to  answer  question'? 

Q.     Yes. 

A.  The  cat  we  considered  it  paid  in  1945  ac- 
cording to  the  OP  A  law  because  we  pay  $4,000  in 
cash  and  55,000  board  feet  logs. 

Q.  AVas  that  under — you  had  a  written  condi- 
tional sales  contract,  did  you  not?  [77] 

A.     Yes,  but 

Q.  And  under  that  conditional  sales  contract  you 
still  owed  money  on  the  cat,  is  that  right? 

A.     Yes,  but  that  condition 

Q.     And  you 

Mr.  Ross:     Let  the  witness  answer. 

Mr.  Boochever:     He  answer  the  question. 

Mr.  Bell:     No,  you  have  interrupted. 

The  Court:  Let  him  finish  his  answer  if  he  has 
further  to  say. 

Q.  (By  Mr.  Boochever) :  Do  you  have  anything 
further  to  say  in  answer  to  that  question,  Mr. 
Agostino  ? 

A.  I  wanted  to  say  that  that  conditional  sale,  we 
notified  Mr.  Brown  to  come  and  get  the  rest  of  the 
logs  and  he  never  came  because  we  wrote  him  a 
letter  at  the  same  time  that  they  all  lost  a  thousand 
dollars  under  the  OP  A  system,  and  since  that  he 
came  in  on  June,  1947,  when  Mr.  Bent  and  he  wanted 
to  take  my  cat  and  I  told  my  cat  is  here  and  I  say 
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^^Yoii  can't  touch  my  cat  until  you  pay."  Tlicie 
was  the  bookkeei)er  and  Mr.  Bent.  After  he  looked 
at  the  cat  he  took  a  'plane  to  come  back  to  Elemar 
and  I  called  the  bookkeeper  and  I  said  he  tell  Mr. 
Brown  to  send  a  thousand  dollars  back  here  or  I 
will  go  to  Anchorage  and  sue  for  the  money. 

Q.  And  you  are  sueing  them — Elemar  Packing 
Company — aren't  [78]  you?  A.    Yes. 

Q.     Regarding  the  same? 

A.  Will  you  please  let  me  finish  my  story?  As 
soon  as  the  'plane  went  down  to  Elemar,  Mr.  Brown 
came  right  back  and  he  say  "Mr.  Agostino,  you 
don't  feel  very  good." 

Mr.  Boochever:    I  object  to  this,  Your  Honor. 

Mr.  Bell :     He  asked  for  it,  Your  Honor,  let 

The  Court:  The  counsel  is  completely  out  of 
order.  Counsel  should  address  the  Court  and  not 
each  other. 

Mr.  Bell:  I  move  for  a  mistrial  on  the  remarks 
of  the  Court. 

The  Court:     The  motion  is  denied. 

Mr.  Bell :    Exception. 

The  Court :  The  witness  may  complete  his  answer, 
and  if  counsel  insists  on  going  into  this  on  cross- 
examination  he  must  take  what  he  gets  from  the 
witness. 

Q.  (By  Mr.  Boochever)  :  Will  you  continue, 
Mr.  Agostino? 

A.  Mr.  Brown  come  right  back  to  the  camp  and 
say  "Mr.  Agostino,  you  don't  feel  so  good"  and  I 
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say  *'No,  Mr.  Brown,  you  don't  feel  any  good  either 
and  you  send  men  here  to  take  my  cat."  And  he 
say  "You  are  going  to  sue  me?"  and  I  say  "Yes,  if 
you  are  going  to  make  trouble  like  this  I  am  going 
to  sue."  And  he  say  "You  can't  sue  me'' — no,  he 
say  "He  don't  sue  me;  let's  call  everything  square 
and  shake  hands.  You  keep  what  you  got  [79]  and 
I  keep  what  I  got."  And  he  says  the  loss  is  a  loss 
for  both  of  us.  That  is  the  settlement  with  Mr. 
Brown. 

Q.  But  you  are  sueing  Elemar  Packing  Com- 
pany on  that  now,  aren't  you? 

A.  Yes,  I  sue  him  because  he  failed  to  send  me 
the  bill  of  sale.  I  demand  a  bill  of  sale.  That  is 
what  I  sue  him  for. 

Q.  Did  you  tell  Mr.  Morgan  of  Columbia  Lumber 
or  Mr.  Lambert  that  Elemar  Packing  Company  had 
never  given  you  a  bill  of  sale  for  that  cat  and  that 
they  had  a  conditional  sales  contract  for  it? 

A.  Well,  at  that  time  I  make  a  bargain  to  make 
this  talk  of  Mr.  Lambert,  this  conversation,  Mr. 
Brown  never  came.    Because  I  make  a  contract. 

Mr.  Boochever :  Excuse  me.  Your  Honor,- 1  think 
the  witness  should  answer  my  questions  instead  of 
going  off  into  long  explanation. 

Q.  The  question  is.  Did  you  ever  tell  Mr.  Morgan 
that  you  had  not  gotten  a  bill  of  sale  to  the  tractor 
and  that  the  tractor  was  on  a  conditional  sale  from 
Elemar  Packing  Company,  did  you  ever  tell  Mr. 
Morgan  that? 
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A.     No,  sir.    Your  Honor,  I  can't 

The  Court:  No,  just  answer  the  question.  You 
have  answered.  Your  answer  is  "no"  is  it?  Is  it 
''no"  I  mean?  I  am  not  trying  to  tell  you  what  to 
say. 

The  Witness :    No.  [80] 

Q.  (By  Mr.  Boocliever)  :  Did  you  ever  tell  Mr. 
Lambert  in  March  that  Mr.  Grasser  still  claimed 
tlie  tractor  and  the  donkey?  A.    Yes. 

Q.     You  told  him  that?  A.     Yes. 

Q.  Nov/,  you  mentioned  your  timber  rights  there, 
Mr.  Agostino,  and  3'ou  said  that  you  had  three  dif- 
ferent timber  contracts  which  you  had  completely 
logged,  is  that  right?  A.     What? 

Q.     Completely  logged  off  by  1948? 

A.  No,  sir,  I  have  one  block  never  touched  in 
1948. 

Q.  How  many  blocks  did  you  have  altogether, 
sir? 

A.  Four  blocks,  three  was  logged  and  one  never 
touched. 

Q.  That  is  what  I  understood.  And  that  block 
which  was  never  touched  is  still  there  never  touched? 

A.     Unless  cut  by  Mr.  Morgan. 

Q.     Pardon  me? 

A.     They  already  cut  off  by  Mr.  Morgan's  order. 

Q.  Now,  in  regard  to  your  timber  rights,  you 
have  a  picture  there  showing  them,  is  that  right? 

A.     Yes, 

Q.     And  didn't  you  talk  with  Mr.  Rowell  at  the 
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end  of  the  1947  logging  season  and  tell  him  tliat  you 
were  not   going  to  log   an}^   more,   that   you   were 
through  logging?  [81] 

A.     Never  tell  such  a  thing,  no. 

Q.     You  don't  remember  saying  that? 

A.     Never  tell  such  a  thing. 

Q.  And  didn't  you  tell  him  that  you  couldn't 
get  anyone  to  go  down  there  and  work  with  you 
and  that  you  were  going  to  have  to  give  up  logging"? 

A.     That  is  a  lie. 

Q.  You  don't  remember  saying  anything  of  that 
nature?  A.     No,  sir. 

Q.  Now,  in  regard  to  these  timber  contracts, 
where  are  they  now? 

A.     The  Forest  Ranger  got  all  of  the  receipts. 

Q.     You  have  a  copy  of  it,  have  you  not? 

A.     Yes,  but  I  don't  bring  it  here. 

Q.  Why  didn't  you  bring  it  to  Court  so  that  we 
could  see  just  what  rights  you  have? 

A.  I  think  I  have  got  the  last  one.  I  think  my 
attorney  has  got  it. 

Mr.  Bell:  We  have  got  the  last  one  and  wo  will 
give  it  to  you  if  you  want  to  see  it. 

Mr.  Boochever:    I  would  like  to  see  it,  sir. 

Mr.  Bell:  Please  have  it  marked  for  identifica- 
tion. 

Mr,  Boochever:  Do  you  want  it  marked  right 
now. 

Mr.  Bell:     It  should  be  marked. 

The  Court:  Marked  for  identification  as  De- 
fendant's [82]  Exhibit  "A." 
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Q.  (By  Mr.  Boocbever) :  I  show  you  what  pur- 
ports to  be  an  application  for  modification  of  agree- 
ment and  I  ask  you  is  this  the  last  application  you 
made  for  a  timber  contract?  A.     Yes. 

Q.     Take  a  look  at  it  first,  Mr.  Agostino? 

A.     That  is  it. 

Q.     That  is  the  last  one?  A.     Yes. 

Mr.  Boocbever:  At  this  time,  Your  Honor,  I 
wish  to  introduce  this  into  evidence. 

The  Court:     Is  there  objection? 

Mr.  Bell :     No  objection. 

The  Court:  It  may  be  admitted  and  marked  de- 
fendant's exhibit  "A"  and  may  be  read  to  tlie  jury. 

Mr.  Boocbever: 

A  lOfs-521 
June  23,  1945 
S 

Sales,  Chugash  (PWS) 
Bariy  Arm  Camp 
6/23/45 

Application  for  Modification  of  Agreement 

We,  the  Barry  Arm  Camp,  Territory  of  Alaska, 
purchaser  of  timber  in  the  above  designated  case, 
Chugach  National  Forest,  [83]  request  that  the 
paragraph  relating  to  expiration  date  in  the  agree- 
ment signed  in  quadruplicate  by  us  on  the  23rd 
day  of  June,  1945,  be  modified  to  read  as  follows : 

"All  timber  shall  be  cut  and  removed  on  or  before 
and  none  later  than  12/31/48." 

If  this  application  is  approved  we  do  hereby  agree 
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to  cut  and  remove  said  timber  in  strict  accordance 
with  all  and  singular  the  terms  and  provisions  of 
the  aforesaid  contract  except  as  herein  modified. 

Signed   in   quintriplicate   this    day    of 

....,  1948. 

BARRY  ARM  CAMP, 
By  /s/  BRUNO  AGOSTINO, 
Partner. 
Witnesses 

/s/  E.  H.  O 'BRYAN. 

Approved  at  Cordova,  Alaska,  under  the  above- 
conditions  this  10th  day  of  July,  1948. 
/s/  E.  M.  JACOBSON, 

Division  Supervisor. 

Q.  (By  Mr.  Boochever) :  Now,  I  note  that  this 
is  the  blank  day  of  blank,  1948,  when  this  applica- 
tion was  turned  in  to  the  Forest  Service,  Mr.  Agos- 
tino, actually  what  was  the  date,  about  when  was 
that? 

A.     That  is  about  the  10th  of  July,  1948. 

Q.  About  the  10th  of  July,  1948,  was  when  you 
made  that  application  [84]  for  extension  of  time 
to  cut  that  timber,  is  that  right? 

A.     Yes,  that  is  right,  but  there  is 

Mr.  Boochever :    That  is  the  only  question  I  have. 

Mr.  Bell:    I  object  to  him  cutting  the  witness  off. 

The  Court:     Witness  may  explain. 

The  Witness :  That  is  for  the  timber  already  cut 
off.    The  last  permit  they  don't  send  me  the  receipt 
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but  the  check  show  I  paid  $250  on  October  31st 
and  I  don't — I  sent  the  $250  for  another  250,000 
feet  and  I  got  the  return  of  the  check,  the  cashier 
of  the  United  States  Treasurer,  l)nt  thoy  don't  send 
llie  sales  slip  yet. 

Q.  (By  Mr.  Boochever) :  Now,  Mr.  Agostino, 
let's  get  into  this  year  here  of  1948,  now  what  time 
did  you  stay  at  the  camp  all  winter?  A.     Yes. 

Q.     And  you  were  there  in  March  of  1948? 

A.     Yes. 

Q.  Is  that  right?  And  then  you  sa}'  early  in 
March  Mr.  Lambert  came  up,  is  that  right? 

A.     Yes. 

Q.     And  you  told  him  to  get  away? 

A.     To  get  what? 

Q.  Did  you  tell  him  to  get  away  from  there, 
that  he  had  no  right  to  come  in  there? 

A.  I  told  him  not  to  land  there  because  he  inter- 
fere with  me.  [85]  That  is  correct. 

Q.  And  you  said  it  would  interfere  with  you 
and  for  him  not  to  land  there?  A.     Yes. 

Q.     Did  you  have  a  gun  with  you  at  the  time? 

A.     No,  sir. 

Q.  Did  you  threaten  to  shoot  him  if  he  would 
land?  A.     No,  sir. 

Q.  Did  you  threaten  to  shoot  his  men  if  they 
would  land  or  go  around  there? 

A.     No,  sir,  wouldn't  shoot  nobody. 

Q.     Then  he  came  back  later,  is  that  right? 

A      Correct. 
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Q.  AVhen  he  came  back  later  did  you  tell  him  he 
could  land  at  that  time  or  not  ?  A.     No,  sir. 

Q.     You  told  him  he  could  not  land? 

A.  He  could  not  land  in  there  I  told  him  because 
he  would  interfere  with  me. 

Q.  At  that  time  you  had  no  logs  in  the  i3ond,  is 
that  right?  A.     Yes,  some  logs  in  there. 

Q.     Just  scattered,  is  that  right  % 

A.     That  is  right. 

Q.  There  was  no  boom  chain  running  around 
the  complete  pond,  was  there?  [86]  A.     No. 

Q.  There  was  nothing  going  all  the  way  around 
it  and  locking  it  in? 

A.  The  boom  was  in  there  only  it  was  broken 
by  the  storm. 

Q.  I  think  you  said  there  were  about  17  or  18 
boom  logs  which  were  scattered  around,  is  that 
right  ? 

A.     Yes,  that  was  because  it  was  broke. 

Q.  And  that  pond  the  tide  comes  up  in  and  out 
of  that  pond,  is  that  right?  A.     Correct. 

Q.     You  didn't  dig  the  pond,  did  you? 

A.     Correct,  no. 

Q.     It  was  just  a  natural  pond  that  is  there? 

A.     Natural  pond. 

Q.  Then  you  told  him  that  he  couldn't  come  in 
there  and  land,  right?  A.     Yes. 

Q.     What  did  he  do,  did  he  go  back  again? 

A.  He  told  me  that  maybe  the  company  buy  me 
out  if  I  wanted  to  let  him  come  in  and  I  told  him 
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if  the  company  want  to  buy  mo  out  and  j)ay  my 

price  I  said  you  can  come  in.    So  he  say  "I  am  going 

to  talk  with  Mr.  Morgan"  and  then  he  come  in  back 

again. 

Mr.  Boochever:  Your  Honor,  I  am  in  a  position 
here  where  I  have  to  go  into  what  Mr.  Lambert 
said  on  cross-examination  [87]  or  else  I  lose  my 
opportunity  to  cross-examine  the  witness,  and  at 
the  same  time  I  want  to  have  any  statements  of  Mr. 
Lambert  the  same  objection  apply  to  that,  other- 
wise I  am  prejudiced  in  my  case,  Your  Honor,  be- 
cause I  can't  cross-examine  on  the  })oint  without 
going  into  it. 

The  Court:  I  don't  see  how  counsel  can  cross- 
examine  and  at  the  same  time  make  objection  to 
his  own  questions.  Counsel  may  pursue  Avhatever 
course  he  thinks  is  appropriate,  but  it  would  seem 
inconsistent  to  ask  the  witness  questions  and  at  the 
same  time  take  an  exception  to  any  statement  tlie 
plaintiff  may  make  on  the  subject.  If  counsel 
wants  to  attempt  it  that  will  be  for  another  court 
to  pass  upon. 

Mr.  Boochever :  Well,  Your  Honor,  I  wonder  if 
I  couldn't  go  ahead  with  cross-examining  him  with- 
out waiving  the  objection  that  anything  that  Mr. 
Lambert  said  does  not  bind  Columbia  Lumber  Com- 
pany? That  would  not  be  inconsistent  at  all.  T 
want  that  clear  though  that  it  is  with  that  in  mind 
that  I  am  cross-examining  him. 
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The  Court:  Well,  counsel  may  attempt  it.  I 
still  don't  see  it.  Counsel  may  pursue  his  own 
method  of  cross-examination  within  the  general  rule. 

Q.  (By  Mr.  Boochever)  :  Now,  Mr.  Lambert 
came  back  a  second  time  you  say,  is  that  right? 

A.    Yes.  [88] 

Q.  And  at  that  time  you  told  him  that  you  would 
sell  the  thing  for  $25,000  ?  A.     Yes. 

Q.  And  for  him  to  go  back  and  see  Mi*.  Morgan 
about  it,  is  that  the  way  it  was?  A.     Yes. 

Q.  In  that  connection  just  what  f>roperty  did 
you  own  there  or  did  you  claim  to  o^^^a  ? 

A.  I  owned  the  right  to  use  that  land  and  one 
permit. 

Q.  Now,  you  say  you  owned  the  right  to  use 
the  land?  A.     Yes. 

Q.     Who  gave  you  that  right? 

A.  That  is  the  Ranger,  the  Forest  Division.  I 
pay  the  right  to  use  that  land.  I  pay  the  Govern- 
ment to  use  that  land.  He  give  me  the  right  to  use 
that  land. 

Q.  What  he  gave  you  actually  was  the  right  to 
cut  the  timber  off  the  land,  is  that  right? 

A.  Yes,  and  travel  all  over  that  land  and  hold 
that  land. 

Q.  But  not  the  right  to  keep  anyone  else  from 
traversing  on  that  land? 

A.  I  have  the  channel  marked  for  my  own  use. 
Why  should  another  fellow  come  in  there  and  block 
me  out. 
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Q.  Do  you  have  any  deed  to  that  land  saying 
you  have  any  right  to  it? 

A.     Yes,  that  receipt  you— I  gave  you  is  a  deed. 

Q.  That  is  not  a  deed;  that  is  merely  the  right 
to  cut  the  timber  on  the  land.  But  you  had  nothing 
else  to  give  you — no  other  instrument  other  than 
that— to  give  you  a  right  to  that  land,  is  that  right  f 

A.  Well,  it  seems  if  you  go  around  the  corner 
you  have  to  take  a  license.  If  you  don't  have  a 
license  you  can't — if  you  run  a  car  you  have  to  go 
and  get  the  license  over  at  the  city.  Same  way  if 
you  going  to  cut  log  timber  you  have  to  get  permit 
from  the  Land  Office  of  the  United  States  and  he 
gives  you  a  piece  of  paper. 

Q.  And  you  have  no  other  record  of  title  of  that 
land,  is  that  right?  A.     No. 

Q.     No  other  authority  than  on  that? 

A.     No,  just  what  the  government  give  me. 

Q.  Now,  then,  besides  that  what  else  did  you 
have  in  regard  to  that  land? 

A.  Nothing,  the  right  to  cut  the  timber  and  sell 
it.   That  is  the  right  they  usually  give  to  the  people. 

Q.  What  other  property  did  you  have  there,  Mr. 
Agostino  ? 

A.  I  have  a  bunkhouse,  a  cookhouse,  machinery 
and  so  on. 

Q.     What  machinery  did  you  have? 

A.     I  have  D-8  eaterpiller. 

Q.     Is  that  the  one  that  Elemar  is  claiming?  [90] 

A.     Yes,  and  D-7. 
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Q.     And  is  that  the  one  that  Grasser  is  claiming? 

A.     Yes. 

Q.     What  else  did  you  have  % 

A.     And  a  diesel  engine,  about  95-horse  power. 

Q.     Is  that  the  donkey  that  Grasser  is  claiming'? 

A.     Correct. 

Q.     Did  you  have  anything  else  % 

A.  We  have  a  lot  of  stuff — blocks,  -cable — if  you 
want  to  take  an  inventory,  I  haven't  got  them  here, 
I  can't  remember  every  little  thing.  We  have 
$15,000  worth  of  stuff  laying  there  besides  the  ma- 
chinery. 

Q.  Then  on  March  24th  you  say  Mr.  Lambert 
and  Mr.  Rowell  came  back,  is  that  right  ? 

A.     Correct. 

Q.  And  you  sa^^  at  that  time  you  gave  possession 
to  them? 

A.  That  time  they  told  me  they  have  a  talk  with 
Mr.  Morgan  eight  minutes  long  distance  and  he  told 
all  what  I  said. 

Mr.  Boochever:  I  object  to  this  answer  as  not 
responsive  to  the  question. 

The  Court :     Answer  the  questions,  Mr.  Agostino. 

Mr.  Boochever:     Read  the  question. 
(Question  read.) 

A.     Yes. 

Q.     To  whom  did  you  give  possession  %  [91] 

A.     To  Mr.  Lambert. 

Q.     To  Mr.  Lambert?  A.     Yes. 

Q.     What  did  you  do  ?  By  that  you  mean  you  let 
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liim  land  by  the  pond,  is  that  wliat  you   moan  by 

giving  possession  ? 

A.  The  pond.  I  turned  everything  to  him  when 
I  gave  him  possession.  That  mean  I  turn  over 
everything. 

Q.     You  stayed  on  there,  however,  didn't  you? 

A.  No,  not  stay.  I  tell  him  I  stay  in  the  little 
cabin,  that  prospecting  cabin  500  yards  from  the 
bimkhouse. 

Q.  Did  he  go  in  and  take  possession  of  the 
bunkhouse "? 

A.  No,  but  he  land  in  that  land  and  he  take  pos- 
session of  the  camp  and  he  cut  my  timber. 

Q.  "He  took  possession  of  the  camp"  by  that 
you  mean  the  camp  over  the  other  side  of  the  pond 
where  they  put  the  Columbia  Lumber  buildings,  is 
that  right? 

A.  No,  he  take  the  possession  out  of  the  main 
camp.  He  go  in  my  garage  and  get  pipew-rench  and 
everything  he  want  with  the  exception  of  taking 
the  machinery  out. 

Q.     They  didn't  take  the  machinery  out? 

A.     No,  but  they  use  all  the  other  stuff. 

Q.     Did  they  go  into  your  buildings? 

A.     Yes. 

Q.     Did  they  stay  in  your  buildings? 

A.  No,  but  they  use  the  building  for  water  house, 
keeping  [92]  the  stuff  in  there  out  of  the  rain. 

Q.     Did  you  give  theiTi  permission  to  do  that? 

A.     Correct. 


190  Colmnbia  Lumber  Co.,  Inc. 

(Testimony  of  Bruno  Agostino.) 

Q.  And  did  they  take  any  of  your  cats  and 
use  them  at  that  time? 

A.     No,  not  that  time. 

Q.     Did  they  sleep  in  your  buildings  at  that  time  ? 

A.     No. 

Q.  What  the.y  did  they  walked  across  where  your 
timber  rights  were,  is  that  right? 

A.  They  walk  across.  They  go  in  the  bunkhouse. 
They  go  in  the  machinery  shop  and  get  what  they 
want  and  go  back  in  there  again,  that  was  it. 

Q.  Before  they  would  go  in  to  borrow  any  of 
this  machinery  they  would  secure  your  permission, 
wouldn't  they?  A.     No,  sir. 

Q.     Did  you  tell  them  they  could  borrow  it? 

A.  I  told  them  that  is  that  belonged  to  Columbia 
Lumber  Compau}^  when  I  give  them  possession. 
That  is  their  property. 

Q.  And  did  they  set  up  a  camp  on  the  other 
side  of  the  pond,  is  that  right? 

A.  That  is  later — one  month  later  they  set  up  a 
camp  in  there. 

Q.     They  didn't  set  up  a  camp  in  March  24tli? 

A.  No,  just  landed  at  my  cabin.  But  they  stay 
there  until  [93]  they  move. 

Q.  What  did  they  stay  on  the  scow — where  did 
they  live? 

A.  They  have  a  house  on  the  scow.  They  stay 
there.   In  and  out  on  the  land  and  on  the  scow. 

Q.  They  didn't  do  any  operating  or  working 
there  at  that  time,  though? 
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A.  You  can*t  operate  there,  just  fixed  ilie  ma- 
chinery. 

Q.     They  fixed  their  own  machinery? 

A.     Correct. 

Q.     They  didn't  work  on  your  machinery? 

A.     Correct. 

Q.  And  they  didn't  take  your  machinery  and 
do  anything?  A.     Not  at  that  time. 

Q.  Then,  subsequently,  you  say,  in  the  middle  of 
April  Mr.  Morgan  came,  is  that  right? 

A.     On  the  10th  of  April. 

Q.  Now,  when  Mr.  Morgan  came  did  he  talk  to 
you  at  all?  A.     Yes. 

Q.  Did  you  offer  to  sell  him  the  property  at  that 
time?  A.     He  already  sold  to  him. 

Q.  Didn't  you  say  at  that  time,  "I  will  sell  you 
the  property  for  $19,000"? 

A.  No  such  thing,  $25,000.  He  say,  "You  start 
the  'Cat  and  I  will  come  back  in  two  days  and  we 
will  make  a  settlement." 

Q.  Didn't  he  tell  you  at  that  time  that  the  price 
that  you  [94]  asked  at  $19,000  was  ridiculously 
high  ?  A.     Never  did  such  a  thing. 

Q.  Didn't  he  tell  you  that  the  most  it  would  bo 
worth  would  be  half  of  that  value  and  as  far  as  he 
was  concerned  he  didn't  need  any  of  that  equip- 
ment? 

(No  response.) 

Q.  The  question,  Mr.  Agostino,  didn't  he  tell 
you  that  he  didn't  want  any  of  your  property  at  all 
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and  that   tlie   most   it   would   be   worth   would   be 

about  $9,000  ?  A.     He  never  tell  me  nothing. 

Q.  And  didn't  he  tell  you  that  there  was  no  deal ; 
that  he  would  not  buy  that  property? 

A.     He  didn't  tell  me  nothing. 

Q.  Don't  you  remember  him  telling  you  that  in 
the  presence  of  Mr.  Rowell  and  Mr.  Lambert  there? 

A.  No,  sir,  Mr.  Lambert  was  there  and  he  told 
Mr.  Lambert  to  start  the  machinery  and  he  would 
come  back  in  two  days  and  settle  with  me. 

Q.     Who  told  you?  A.     Mr.  Tom  Morgan. 

Q.     Did  he  come  back  in  two  days  ? 

A.     Never  see  that  gentleman  any  more. 

Q.  Did  he  ever  tell  you  that  he  was  buying  your 
property  ? 

A.  That  was  already  the  conversation  that  he 
would  buy  my  property,  he  would.  [95] 

Q.  Did  Mr.  Morgan  ever  tell  you  that  he  was 
buying  your  property?  A.     Yes. 

Q.     When?  A.     At  that  time. 

Q.     April  10th?  A.     April  10th. 

Q.  A  minute  ago  the  only  thing  he  said  he  was 
going  to  go  away  and  come  back  in  two  days? 

A.     Yes,  and  settle  wdth  me  in  two  days. 

Q.  But  he  never  told  you  that  he  agreed  to  buy 
that  property?  A.     He  did. 

Q.     What  did  he  say? 

A.  He  said  he  come  back  in  two  days  and  settle 
with  me.   I  don't  know  what  it  mean  in  English. 
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Q.  He  never  said,  "I  will  buy  your  property"  or 
anything  like  that,  did  he  ? 

A.  The  price  was  already  settled.  He  said  he 
would  settle  with  me.   That  is  all  I  know  about  it. 

Q.  Then  you  stayed  on  there,  didn't  you  after 
that,  Mr.  Agostino? 

A.  No,  sir,  I  when  I  turn  it  over  I  stay  at  my 
13lace. 

Q.  You  stayed  at  Barry  Arm  at  one  of  the 
cabins,  is  that  right? 

A.  Yes,  in  my  little  camp  waiting  for  that  gentle- 
man and  he  never  come,  so  I  come  into  town.  [96] 

Q.  So  you  came  into  town  and  it  was  late  in 
May  when  you  came  into  town,  is  that  right? 

A.     Yes. 

Q.  And  you  came  to  see  your  lawyer,  Mr. 
Butcher,  is  that  right?  A.     Yes. 

Q.  And  then  with  Mr.  Butcher  you  got  a  plane 
and  went  back  out  there  around  the  1st  of  June,  is 
that  correct?  A.     Correct. 

Q.  And  when  you  got  out  there  the  first  of  June 
Columbia  Lumber  Company  had  its  camp  set  up 
about  a  half-mile  away  from  yours,  is  that  right  ? 

A.  Yes,  but  they  still  on  my  property  on  the 
edge  of  the  pond.  Yes,  that  is  my  property. 

Q.  That  is  where  they  were,  but  they  weren't  in 
your  buildings,  were  they? 

A.  And  they  work  my  permit  of  the  forest  and 
that  is  where  they  set  their  camp  in  there. 

Q.  They  set  their  camp  up  there  at  the  edge  of 
the  pond,  is  that  right?  A.     Yes. 
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Q.  As  far  as  your  pictures  show  and  all,  your 
cats  were  just  where  you  left  them,  weren't  they? 

A.     Yes. 

Q.  And  your  buildings  Avere  just  the  way  you 
left  them,  weren't  they?  [97]  A.     Yes. 

Q.     No  one  was  living  in  there,  were  they? 

A.     Yes.   Not  at  that  time,  no. 

Q.  In  fact  all  the  men  of  Mr.  Lambert's  were 
over  in  the  Columbia  Lumber  Company  camp? 

A.     Yes. 

Q.  And  that  was  at  the  end  of  June — tirst  of 
June  ?  A.     Yes. 

Q.  Now,  then,  after  that  you  went  from  there 
and  came  back  to  Anchorage,  is  that  right? 

A.     Correct. 

Q.  And  you  talked  with  your  attorney,  Mr. 
Butcher  ? 

A.     We  went  together  and  came  back  together. 

Q.  And  then  you  decided  that  you  would  get 
hold  of  Mr.  Morgan  and  make  a  deal  with  him  to 
sell  the  property?  A.     Right. 

Q.     And  that  was  in  the  middle  of  June? 

A.     Yes. 

Q.  So  Mr.  Butcher  called  Mr.  Morgan  on  the 
phone,  didn't  he?  A.     Yes. 

Q.  And  told  him  if  he  would  come  up  to  An- 
chorage you  would  make  a  deal  to  sell  your  prop- 
erty, is  that  right?  A.     Right. 

Q.  And  he  came  there  at  the  end  of  June,  didn't 
he? 


vs.  Bruno  Agostino,  et  al.  195 

(Testimony  of  Brimo  Agostino.) 

A.  Listen— that  is  correct.  Mr.  Bntcliei'  cuIUhI 
Mr.  Morgan.  [98]  He  sent  a  telegram  but  Mr.  Mor- 
gan never  come  around. 

Q.  Then  Mr.  Morgan  came  up  at  tlio  eud  uf 
June  didn't  he? 

A.  Mr.  Morgan  come  here,  came  up  the  last  of 
June. 

Mr.  Bell:  May  I  suggest  to  Mr.  Agostino,  don't 
answer  so  fast.  Take  your  time  so  the  reporter  can 
get  it  for  the  record  and  so  the  jury  can  under- 
stand it. 

The  Court:  Court  will  stand  in  recess  until  ten 
minutes  past  three. 

(Short  recess.) 
Bj^  Mr.  Boochever: 

Q.  Mr.  Morgan  came  up  at  the  end  of  June  to 
Anchorage,  didn't  he? 

A.  Why  he  no  come  up.  We  never  know  when 
he  come  up.   I  don't  know. 

Q.  But  he  did  come  up  to  Anchorage  sometime 
at  the  end  of  June,  did  he  not? 

A.  He  come  up  sometime  in  June — no,  after 
July  he  come  up. 

Q.     In  July?  A.     Yes,  sometime  in  July. 

Q.  Then  did  he  meet  with  you  and  with  Mr. 
Butcher  in  Mr.  Butcher's  office?  A.    Yes. 

Q.  At  that  time  didn't  you  enter  into  a  contract 
with  Mr.  Morgan?  A.     Yes.  [99] 

Q.  And  didn't  your  attorney,  Mr.  Butcher,  put 
that  contract  down  in  writing  ?  A.     Yes. 

Q.     And  didn't  you  sign  that  contract? 
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A.     Yes. 

Q.  I  show  you  an  instrument  which  is  entitled 
Sales  Agreement. 

Mr.  Boochever :  I  would  like  to  have  this  marked 
for  identification. 

The  Court:  It  may  be  marked  as  Defendant's 
Exhibit  B. 

Q.  (By  Mr.  Boochever) :  Now,  I  show  you  a 
document  marked  Sales  Agreement,  and  I  ask  you 
whose  signature  this  is  marked  "Seller"  down  here? 

A.     Yes,  but  I  revoke  this  contract. 

The  Court:  Wait,  just  answer  the  question, 
whose  signature  is  it? 

The  Witness:     Mine. 

Q.  (By  Mr.  Boochever)  :  And  did  you  acknowl- 
edge that  before  Mr.  Butcher  ?  Is  that  his  signature, 
do  you  know?  A.     Yes. 

Q.     And  you  signed  this  agreement  then,  right? 

A.     Yes. 

Mr.  Bell:     May  I  see  the  exhibit? 

Mr.  Boochever:  Yes,  sir.  I  wish  to  oifer  this  in 
evidence. 

Mr.  Bell :     We  have  no  objection.  [100] 

The  Court:  It  may  be  received  as  Defendant's 
Exhibit  B  and  may  be  read  to  the  jury. 

Mr.  Boochever:     Sales  x\greement 

This  agreement,  entered  into  this ....  da}^  of  July, 
1948,  by  and  between  Bruno  Agostino  of  Anchorage, 
Alaska,  the  party  of  the  first  part,  hereinafter  re- 
ferred to  as  the  seller,  and  the  Columbia  Lumber 
Company,  a  corporation  organized  under  the  laws 
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of  the  Territory  of  Alaska,  with  headquarters  at 
Juneau,  the  party  of  the  second  part,  hereinafter 
referred  to  as  the  purchaser, 

Witnesseth:  Whereas  the  seller  has  in  the  past 
performed  certain  logging  operations  at  Barry  Arm 
in  the  Prince  William  Sound  area  under  Forest 
Service  permit,  and 

Whereas  the  purchaser  is  now  engaged  in  similar 
operations  at  the  same  place,  and 

Whereas  upon  the  termination  of  the  logging 
operations  of  the  seller,  he  left  certain  hull  dings, 
materials,  and  equipment  at  the  Barry  Arm  Camp, 
and 

Whereas,  these  buildings,  materials,  and  equip- 
ment are  of  value  to  the  purchaser  and  said  ])ur- 
chaser  can  make  use  of  the  same  in  its  logging 
operations. 

Wherefore,  it  has  l)een  mutually  agreed  that  the 
seller  will  sell  and  the  i^urchaser  will  purchase  all 
those  buildings  and  all  of  that  equipment  and  all  of 
those  materials  now  loc-ated  at  Barry  Arm  in  the 
Prince  William  Sound  area  and  the  purchaser  [101] 
will  purchase  all  of  the  above-mentioned  buildings, 
materials,  and  equipment  for  the  total  smn  of  Ten 
Thousand  Dollars  ($10,000),  lawful  money  of  the 
United  States,  to  be  paid  by  the  said  purchaser  to 
the  seller  in  accordance  wuth  the  following  terms 
and  conditions: 

That  following  the  signing  of  this  instrument  and 
before  the  10th  day  of  July,  1948,  the  ])nrchaser 
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will  deposit  with  the  Clerk  of  the  District  Court 
for  the  Third  Division  at  Anchorage,  Alaska,  by 
and  through  Harold  J.  Butcher,  Attorney  for  the 
seller,  the  sum  of  Thirty-three  Hundred  Dollars 
($3300.00)  which  sum  is  to  be  held  on  deposit  in 
escrow  by  said  Clerk  of  said  Court  for  the  purpose 
of  saving  the  purchaser  harmless  from  any  -claim 
made  against  the  seller's  camj^  and  equipment  and 
materials  the  subject  of  this  purchase,  by  Ray  Cras- 
ser, who  has  filed  STiit  seeking  from  the  seller  the 
amount  above  stated;  and  it  is  agreed  that  the  said 
sum  will  remain  on  deposit  and  will  be  held  in 
escrow  with  said  Clerk  until  the  litigation  between 
the  seller  and  the  said  Ray  Crasser  has  been  settled 
by  the  Court.  In  the  event  that  the  seller  is  suc- 
cessful and  a  decision  is  made  in  his  favor  that  no 
monies  are  due  and  owing  to  the  said  Ray  Crasser, 
then  said  siun  will  be  turned  over  to  the  said  seller 
and  if  the  decision  is  in  favor  of  Ray  Crasser  in 
the  sum  stated  or  in  any  part  of  said  sum,  then  said 
sum  will  be  paid  over  to  Ray  Crasser  by  the  said 
Clerk  of  the  Court,  or  that  part  required  [102]  to 
satisfy  said  judgment.  In  the  event  that  there  re- 
mains monies  in  the  escrow  account  which  are  not 
ordered  payable  to  Ray  Crasser  by  the  Court,  then 
such  simis  shall  be  made  payable  upon  settlement 
to  the  seller  herein  named. 

It  is  further  agreed  that  on  or  before  the  15th 
day  of  July,  1948,  the  i^urchaser  will  pay  into  the 
accitmit  of  the  seller  at  the  Bank  of  Alaska  at  An- 
chorage    the     sum     of     Seven     Hundred     Dollars 
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($700.00),  and  tlien  commencing  on  or  hcfore  the 
15t]i  day  of  August,  1948,  tlic  sum  of  One  Thousand 
Dollars  ($1,000.00)  per  month  paid  in  tlie  account 
as  indicated  above  and  the  same  sum  on  each  sn])se- 
quent  month  thereafter  until  six  (6)  payments  of 
One  Thousand  Dollars  ($1,000.00)  each  have  l)een 
made  into  the  account  of  the  Seller.  It  is  specifically 
agreed  that  there  shall  be  no  payment  of  interest 
on  any  amount  herein  stated. 

Immediately  upon  the  signing  of  this  instrument 
by  the  purchaser  and  notice  of  such  signing  <?on- 
veyed  to  the  seller  or  to  his  attorney,  Harold  J. 
Butcher,  a  bill  of  sale  covering  all  of  the  buildings, 
materials  and  equipment  located  at  Barry  Arm  will 
be  placed  in  escrow  at  the  Bank  of  Alaska  to  be 
delivered  to  the  purchaser  upon  its  making  payment 
in  full  the  purchase  price  herein  set  forth. 

The  seller  agrees  that  upon  the  execution  of  this 
instrument,  the  said  purchaser  may  take  jjossession 
of  said  buildings,  materials  and  equijoment  located 
at  Barry  Arm  and  make  use  of  [103]  the  same  in 
such  manner  as  the  said  pui*-chaser  desires,  and  that 
for  all  practical  purposes  said  buildings,  materials 
and  equipment  will  be  treated  as  though  full  title 
had  passed  to  the  purchaser. 

This  contract  and  all  its  terms  and  conditions 
shall  inure  to  and  be  obligatory  upon  the  parties 
hereto,  their  heirs,  executors,  administrators,  suc- 
cessors and  assigns. 

It  is  hereby  specifically  agreed  that  all  the  terms 
and  conditions  in  connection  with  this  contract  have 
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been  set  forth  herein  and  that  there  are  no  other 

agreements,  verbal  or  written,  pertaining  to  this  sale 

or  the  method  of  paying  for  the  same  on  the  part  of 

l^urchaser. 

In  Witness  whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  this  29th  day  of  July, 
1948. 

/s/  BRUNO  AGOSTINO, 
Seller. 

COLUMBIA  LUMBER 
COMPANY, 
By  /s/  THOS.  A.  MORGAN, 
/s/  Pres. 
Title. 
United  States  of  America, 
Territory  of  Alaska — ss: 

Be  it  remembered  that  on  this  29th  day  of  July, 
1948,  before  me,  the  undersigned  Notary  Public  in 
and  for  Alaska,  personally  apj^eared  Bruno  Agos- 
tino, one  of  the  parties  named  herein,  known  [104] 
to  me  and  to  me  known  to  be  the  seller  herein- 
named,  and  he  acknowledged  to  me  that  he  signed 
and  executed  the  foregoing  instrument  freely  and 
voluntarily  for  the  uses  and  purposes  therein-men- 
tioued. 

Witness  my  hand  and  official  seal  the  day  and 
year  herein-above  last  written. 

[Seal]        /s/  HAROLD  J.  BUTCHER, 

Notary  Public  in  and  for 
Alaska. 
My  commission  expires  April  23,  1949. 
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Mr.  Boochever:  Your  Honor,  at  this  tii;ne  I  wisli 
to  renew  my  objection  with  regard  to  any  oral  testi- 
mony with  regard  to  any  agreement  for  the  sale  of 
this  property  in  that  the  written  agreement  is  the 
best  evidence  and  that  any  oral  agreement  is  in  vio- 
lation of  the  parole  testimony. 

The  Court:     Objection  is  denied  at  this  time. 

Q.  (By  Mr.  Boochever)  :  Mr.  Agostino,  that 
contract  is  dated  July  29th,  that  is  in  error  is  it? 
That  is  ill  error,  it  should  be  June  29th'? 

A.     (No  response.) 

Q.  It  is  dated  July  29th.  Actually,  you  signed 
it  on  June  29tli,  didn't  you'? 

A.     (No  response.) 

Q.     Do  you  remember  thaf?  [105] 

A.     I  don't  remember;  I  guess  so. 

Q.  It  was  your  attorney  who  prepared  that  con- 
tract, wasn't  it,  Mr.  Butcher?  A.     Yes. 

Q.     And  you  signed  it  in  his  presence,  didn't  you  ? 

A.     Yes. 

Q.  And  then  your  attorney  sent  it  to  Mr.  Mor- 
gan, didn't  he?  A.     (No  response.) 

Q.  He  sent  the  contract  to  Mr.  Morgan  for  Mr. 
Morgan's  signature,  didn't  he *?  A.     Yes. 

Q.  Do  you  know  Mr,  Morgan  wrote  to  your  at- 
torney and  said  the  contract  is 

Mr.  Bell:  I  object  to  the  statement — what  he 
said.  You  can  ask  him  if  he  knows  whether  Mr. 
Morgan  wrote  to  him  or  not,  not  by  testifying  him- 
self in  a  question  there.    Because  what  he  would 
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have  written  to  Mr.  Butcher  would  not  be  binding 
on  this  party  until  it  was  conveyed  to  this  party  or 
made  known  to  this  party. 

The  Court:  The  question  is  if  he  knows.  Over- 
ruled. 

Q.  (By  Mr.  Boochever)  :  Do  3^ou  know  if  Mr. 
Morgan  wrote  to  Mr.  Butcher  telling  him  that  the 
contract  was  all  okeh  except  he  wanted  a  list  of  the 
specific  items  which  were  sold'? 

A.     No,  he  never  did  tell  that. 

Q.     You  didn't  know  that?  [106] 

A.     No,  sir. 

Q.  Didn't  you  then  see  Mr.  Butcher  and  tell 
him  that  you  would  not  agree  to  making  a  list  of  the 
items  and  that  you  would  not  agree  to  the  selling 
of  one  of  the  cabins  there? 

A.     No,  sir,  never  tell  that. 

Q.     You  don't  remember  that? 

A.  I  don't  tell  that.  I  remember  I  don't  tell 
anything  of  that  kind. 

Q.  Didn't  Mr.  Butcher  tell  you  that  if  you 
didn't  want  to  go  through  with  it  that  he  would 
have  nothing  more  to  do  with  the  case? 

A.  I  quit  Mr.  Butcher  because  Mr.  Morgan  no 
sign  the  contract. 

Q.  But  didn't  Mr.  Butcher  tell  you,  you  should 
make  a  list  there  of  the  items  to  go?  And  you  told 
him  that  you  would  not  let  the  cabin  go,  that  you 
didn't  want  to  sell  that?   Isn't  that  right? 
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A.  No.  Mr.  Morgan  no  want  a  list  because  lie 
knows  everything  that  was  over  there. 

Q.  I  will  show  you  a  letter  and  ask  yon  if  you 
have  ever  seen  a  copy*? 

INIr.  Boochever:  Do  you  want  to  mark  this  foi- 
identification  ? 

The  Court:  It  may  be  marked  for  identification 
as  Defendant's  Exhibit  C. 

Q.  (By  Mr.  Boochever) :  I  show  you  this  [107] 
letter  and  ask  if  you  ever  saw  that  or  discussed  the 
contents  of  that  letter  with  Mr.  Butcher? 

A.     No,  sir. 

The  Court:     Is  that  a  letter  or  a  copy? 

Mr.  Boochever :  That  is  the  original  letter,  Your 
Honor. 

The  Witness:  No,  sir,  I  never  saw^  that  letter 
before. 

Mr.  Bell :     May  we  see  it,  please  ? 

Mr.  Boochever:  Your  Honor,  do  you  wish  that 
this  be  left  ? 

The  Coiirt :  Counsel  may  keep  it  if  he  desires  to 
or  he  may  leave  it  with  the  Clerk  if  he  desires  to. 

Q.  (By  Mr.  Boochever) :  Now,  after  that  writ- 
ten contract  was  entered  into,  that  you  signed  the 
written  contract  anyw^ay,  you  subsequently  told  ^Ir. 
Butcher,  didn't  you,  that  you  did  not  want  the  cabin 
to  ])e  included?  A.     What?    What? 

Q.     Did  not  want  your  cabin  to  be  included  ? 

A.  Why  that  cabin,  they  never  wanted  it,  they 
never  demanded  that  cabin;  it 
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The  Court:     Answer  the  question. 

Q.     (By  Mr.  Boochever)  :     Answer  the  question. 

A.  Yes,  I  told  him  he  could  include  it  if  they 
wanted  to. 

Q.  Didn't  you  tell  Mr.  Butcher  that  you  wouldn't 
put  that  cabin  in?  [108]  A.     No. 

Q.  And  then  didn't  you  refuse  to  give  a  list  of 
the  items  that  were  to  be  conveyed? 

A.     Never  asked  me. 

Q.  Did  you  ever  make  a  bill  of  sale  of  the  items 
to  be  conveyed?  A.     (No  response.) 

Q.  Do  you  know  what  a  bill  of  sale  is — a  paper 
saying  that  you  sold  them  to  them? 

A.     Didn't  make  no  bill  of  sale. 

Q.  Now,  after  that  contract  you  went  back  to 
Barry  Arm  again,  didn't  you,  in  August? 

A.     Yes. 

Q.  And  at  that  time  for  the  first  time  your  cats 
were  not  there  and  Columbia  Lumber  had  taken 
over  the  cats,  isn't  that  right? 

A.     What  time? 

Q.  At  the  end  of  August  when  you  were  back 
there  ?  A.     End  of  March  ? 

Q.     End  of  August  ?  A.     Yes. 

Q.  And  that  was  the  first  time  that  Columbia 
Lumber  had  your  cats,  right  ? 

A.  Right,  but  Columbia  take  it  on  Jul}^  10th  or 
11th. 

Q.     Around  there  and  that  was  when  they  took  it 
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after  this  written  agreement  had  been  signed  by 

yon,  right?  [109]  A.     Yes. 

Q.     That  was  when  they  took  it?  A.     Yes. 

Q.  And  that  was  the  first  time  that  anyone  rioin 
Columbia  Lumber  was  living  in  your  camp,  riglit  ! 

A.     Yes. 

Q.     Who  was  living  there? 

A.  Mr.  Morgan  himself  was  there  until  Mr. 
Hooper  and  Mrs.  Hooper  and  a  few  other  fellows, 
I  no  get  his  name. 

Q.  And  you  talked  with  Mr.  Hooper  while  you 
were  there?  A.     Yes. 

Q.  And  then  about  the  first  of  September  Mr. 
Hooper  told  you  that  Columbia  Lumber  had  given 
orders  that  your  deal  was  off  and  it  wasn't  gohig 
through  and  for  them  to  leave  the  property  entirely, 
didn't  he? 

A.  30th  of  August  w^as  the  last  I  seen  him  be- 
cause I  never  went  there  any  more. 

Q.  When  you  saw  him  didn't  he  tell  you  that  he 
had  no  authority  from  Columbia  Lumber  to  stay 
there  any  longer,  that  they  had  told  everybody  to 
leave  the  property  then? 

A.  Never  tell  me  nothing.  He  said  Mr.  Morgan 
give  him  authority  to  stay  right  there  and  I  say 
*'Okeh". 

Q.  Didn't  he  ask  you  for  your  permit  to  stay 
there?  A.     No,  sir. 

Q.     And  didn't  you  tell  him  "Yes,  you  can  stay 
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there;  I  would  [110]  like  to  have  someone  look  after 
the  property?  A.     No,  sir. 

Q.  And  at  that  time  you  were  living  in  your 
little  cabin,  is  that  right  ? 

A.  I  live  in  there  two  days  and  then  I  come  to 
Anchorage. 

Q.  Did  you  have  Columbia  Lumber  Company's 
permission  to   live  in  that  cabin?  A.     No. 

Q.     Did  you  ask  anyone's  permission? 

A.  I  went  there  because  I  got  my  pots  and 
clothes  in  that  little  cabin  and  the  Company  no  want 
the  cabin  so  I  stay  there. 

Q.     How  long  did  you  stay  there? 

A.  About  two  days  waiting  for  the  return  of  the 
plane. 

Q.  And  your  clothes  were  in  the  cabin  all  the 
time  until  then,  is  that  right? 

A.     They  still  there  because  I  was  going . 

Q.     They  are  still  there? 

A.  If  the  Company  no  throw  them  out  they  are 
still  there. 

Q.  In  other  words,  you  still  have  your  clothing 
and  equipment  there? 

A.  I  left  them  there;  I  don't  know  if  they  are 
there  or  not. 

Q.  Now,  you  said  when  you  were  up  there  in 
August — in  the  end  of  August — you  saw  your  cats? 

A.    Yes. 

Q.  And  you  said  they  were  working.  You  mean 
they  were  working  [111]  on  the  cats,  don't  you? 
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A.     What? 

Q.  When  you  said  the  cats  were  working,  wliat 
you  meant  was  that  the  Columbia  Lumber  men  were 
repairing  the  cats? 

A.  No  such  a  thing;  they  were  working  on  tlie 
log.  They  got  the  arch  on  the  D-  to  pull  a  log  at  a 
time  and  the  D-7  to  dragging  a  log,  that  is  wliat  I 
meant  by  working. 

Q.  Don't  you  know  that  they  returned  those  cats 
and  put  them  right  back  in  your  property  tlie  way 
they  were  they  this  deal  fell  through  ?  A.     No. 

Q.     So  thej^  were  placed  right  there? 

A.     I  don't  know\ 

Mr.  Boochever:  I  would  like  to  look  at  the 
picture  exhibits,  please. 

Q.  I  show  you  Plaintiffs'  Exhibit  No.  26  and 
ask  you  when  that  picture  was  taken,  Mr.  Agostino  ? 

A.  That  picture  was  taken,  I  have  forgot  the 
date  now.     That  is  on  the  first  picture. 

Q.  Was  that  taken  when  you  were  there  with 
Mr.  Butcher?  A.     Yes. 

Q.     That  was  taken  with  Mr.  Butcher? 

A.     Yes. 

Q.  And  then  I  show^  you  this  picture  here  and 
ask  you  when  that  was  taken?  [112] 

A.     That  is  taken  with  Mr.  Butcher. 

Q.  Now,  that  is  Plaintiffs'  Exhibit  No.  29.  In 
other  words  that  was  taken  aromid  June  1st,  is  that 
right?  A.     Yes,  or  latter  part  of  May. 

Q.     Didn't   you   in  your   examination   yesterday 
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say  that  that  picture  was  taken  on  September  Ist? 

A.  There  is  another  bunch  been  taken  on  Sep- 
tember, that  is  not  that  kind. 

Q.  I  believe  that  yesterday  you  said  that  both 
of  these   pictures  were  taken   on   September   Ist? 

A.     No. 

Q.  That  is  wrong?  In  other  words,  all  the  other 
pictures  taken  by  Mr.  Butcher  were  blown  up  but 
these  were  kept  small,  is  that  what  3^ou  are  trying 
to  say?  A.     Yes. 

Q.  Then,  actually,  it  was  the  first  of  August — 
the  end  of  August  that  you  first  saw^  Columbia  Lum- 
ber men  using  your  camp  property  there  other  than 
the  fact  that  they  occupied  the  area  by  the  pond, 
right  ?  A.     Yes. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

The  Court :    Any  redirect  examination  ? 

Redirect  Examination 

By  Mr.  Bell: 

Q.  Mr.  Agostino,  you  testified  in  an  answer  to 
his  question  [113]  about  Mr.  Butcher  calling  Mr. 
Morgan.  Now,  do  you  know  about  what  time  that 
was  that  Mr.  Butcher  called  Mr  Morgan? 

A.     No. 

Q.  Now,  on  cross-examination  the  question  was 
asked  you  if  you  didn't  have  Mr.  Butcher  to  call 
Mr.  Morgan  and  ask  him  to  come  up  here  to  sell 
him  the  property,  now,  did  you  do  that? 
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A.  No,  sir,  not  for  sale,  to  settle  the  contract — 
to  settle  the  price,  but  they  never  came. 

Q.  Now,  up  to  that  did  you  have  any  understand- 
ing with  ^Ir.  Morgan  that  the  original  sale  was  off? 

A.  No,  sir.  Mr.  Butcher  called  me  here  to  make 
a  settlement  on  the  sale  but  Mr.  Morgan  never 
came. 

Q.  Now,  then,  when  you  signed  this  contract  that 
he  has  introduced  in  evidence,  about  what  date  did 
you  sign  it — the  date  that  it  shows  on  it? 

A.  Well,  it  was  around  the  1st  of  June.  It  must 
have  been  because  Mr.  Butcher  on  the  8th  of  June 
he  went  to  the  convention  in  Pennsylvania.  That 
is  only  thing  I  can  remember.  I  no  keep  track  of 
things. 

Q.  Now,  Mr.  Agostino,  will  you  look  at  De- 
fendant's Exhibit  B  and  state  if  it  is  dated  in  the 
same  color  of  ink  that  you  signed  it  ? 

A.  Yes,  they  look  alike.  Here  is  the  29th  day  of 
July,  but  that  is  a  mistaken. 

Q.     You  think  it   was  before  that  time?   [11^] 

A.     Yes,  sir. 

Q.  Well,  but  the  acknowledgement  shows  the 
same  date,  does  it  not?  A.     Yes,  sir. 

Q.     29thday  of  July? 

A.     I  was  not  here  in  July. 

Q.  Now,  did  you  ever  have  any  knowledge  that 
Thomas  A.  Morgan  ever  signed  that  contract? 

A.  He  never  signed.  I  revoked  that  conti'act 
because  he  never  come  near  me. 
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Q.  When  did  you  first  learn  that  it  was  the  con- 
tention of  the  defendant  that  Mr.  Morgan  had 
signed  this  contract? 

A.     Why,  as  far  as  I  know  he  never  signed  it. 

Q.  Did  you  ever  know  before  today  that  this 
contract  was  shown  to  you,  that  Thomas  A.  Morgan 
had  ever  signed  it?  A.    No. 

Q.  Mr.  Agostino,  I  hand  you  an  exhibit  that  has 
been  marked  Plaintiffs'  Exhibit  Identification  No. 
33  and  I  will  ask  you  to  look  at  that  and  say  what 
that  is?  Turn  it  over  and  examine  the  face  of  it 
and  if  you  can  tell  what  that  is? 

A.  It  has  got  the  same  date.  That  is  the  same 
contract,  I  suppose. 

Q.  Is  that  an  exact  cox)y  of  the  one  that  counsel 
for  the  defendant  has  introduced  in  evidence  here? 

A.     (No  response.)   [115] 

Q.  I  will  ask  you  to  compare  it  with  this  contract 
and  look  at  it  carefully  and  see  if  it  is  a  copy  of 
this  one.  Check  it  kind  of  by  paragraphs,  Mr.  Agos- 
tino, on  the  face.     Is  it  an  exact  copy  of  this  one? 

A.     Exact  copy  of  this  one.    That  is  the  original. 

Q.  Does  it  show  that  you  signed  the  copy — your 
copy  there?  A.     Yes,  sir. 

Q.  Now,  does  that  show  that  Mr.  Morgan  ever 
signed  it? 

A.     Never  signed  it;  never  signed  it  yet. 

Mr.  Boochever:  I  notice  one  difference  in  here. 
This  is  marked  the  5th  day  of  July  while  the  other 
one  is  marked  the  29th  day  of  July.     The  original 
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])ortion  is  marked  the  5tli  day  of  July,  wliit-li   is 
probably  more  correct  on  the  date.  I  think  the  other 
one  is  in  error. 

Mr.  Bell:  Do  we  agree  that  otherwise  they  are 
exact  copies? 

Mr.  Boochever:     Yes. 

Mr.  Bell :    May  I  offer  in  evidence  the  copy? 

The  Court:  It  may  be  admitted  as  Plaintiffs' 
Exliibit  No.  33.     It  may  be  read  to  the  jury. 

Q.  (By  Mr.  Bell) :  Mr.  Agosthio,  is  this  the  only 
copy  of  the  contract  that  you  were  ever  given  at 
any  time?  A.     That  is  all  I  got. 

Q.     Now,  that  is  your  signature  on  it?  [11  fi] 

A.     That  is  my  signature  right  there. 

Q.  And  it  shows  an  acknowledgement  as  the  29th 
day  of  July,  1948,  does  it  not — the  acknowledgement 
here  ?  A.     Yes. 

Q.  Now,  does  this  copy  show  that  Mr.  Morgan 
ever  signed  it?  A.     Never  signed  it. 

Q.     And  this  is  the  only  thing  you  have  ever  had? 

A.     Only  thing  I  have  to  show. 

Q.  Would  you  please  tell  the  jury  the  circum- 
stances leading  up  to  your  signing  of  those  two 
articles  that  have  just  been  introduced  that  you 
looked  at? 

A.     Your  Honor,  can  I  explain? 

Q.  — — being  the  contract  offered  by  the  defen- 
dant and  your  copy  of  the  same  contract  offered  by 
you?  Please  tell  the  jury  what  took  place  prior 
to  sisrnino-  those? 
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Mr.  Boochever:  Your  Honor,  I  object  to  that, 
that  the  contract  speaks  for  itself  and  it  is  a  com- 
plete instrument  and  states  that  the  Columbia — 
and  states  that  it  includes  all  agreements. 

Mr.  Bell :  There  is  no  pleading  that  this  contract 
was  ever  signed. 

Mr.  Boochever:  It  doesn't  have  to  be  a  pleading, 
Your  Honor,  the  contract  is  in  evidence  and  it  is  a 
written  agreement  and  speaks  for  itself.  [117] 

The  Court :     Overruled.  You  may  answer. 

The  Witness:  This  contract,  when  I  sign  it,  Mr. 
Morgan  step  in  just  two  minutes  in  Mr.  Butcher's 
office  and  he  make  this  compromise  offer — $10,- 
000.00.  Mr.  Butcher  draw  the  contract  and  give 
it  to  me  to  sign  it.  I  asked  him,  I  say,  "When  Mr. 
Morgan  come  here  to  sign  it?"  And  he  says  we 
send  it  to  Juneau.  I  sign  the  contract.  I  take  his 
advise  and  sign  the  contract  to  send  to  Jmieau  and 
wait  one  month  and  never  a  contract  come  back, 
never  been  signed  by  Mr.  Thomas  Morgan.  Well, 
finally,  on  the  10th  of  July  I  w^ent  to  Whittier  and 
I  met  Mr.  Morgan  and  I  say  "How  about  that  con- 
tract, are  you  going  to  sign  it?"  And  he  say  "Yes" 
but  never  did.  I  met  him  again  another  time  up 
in  the  Barry  Arm,  I  say  "How  about  that  con- 
tract?" "Oh,"  he  say  "you  come  to  town  and  I 
give  you  the  money. ' '  I  come  to  town  and  never  see 
this  gentleman  and  the  contract  not  signed  yet. 

Q.     And,  as  far  as  you  know,  the  first  time  you 
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ever  knew  that  Morgan  signed  it  is  tliis  nioniiug 

when  it  was  shown  to  jon^j 

Mr.  Davis:  Tliat  question  is  manifestly  leading 
the  witness  and  I  object. 

The  Court:  Objection  is  sustained;  counsel 
should  avoid  leading  the  witness. 

Q.  (By  Mr.  Bell)  :  When  was  the  first  time  that 
you  ever  knew  that  Mr.  iMorgan  ever  signed  that 
contract?  [118] 

A.  Well,  that  was  late  in  September.  T  met 
him  three  time.  T  met  Mr.  Morgan  and  I  told  Mr. 
Butcher  the  contract  is  out.  I  will  revoke.  I  will 
have  nothing  to  do  with  it  because  he  never  pay  me 
one  cent  and  he  never  sign  a  contract.  I  have  got 
nothing  to  show  and  I  started  the  suit  against  him. 

The  Court:  The  witness  didn't  understand  your 
question. 

Q.  (By  Mr.  Bell)  :  Now,  then,  when  was  tlie 
first  time — tell  the  jury  the  first  time  that  you  ever 
knew  that  Morgan  signed  that  contract? 

A.  I  know  in  June  and  July  they  don't  sign  the 
contract. 

Q.  Answer  the  question.  When  did  you  first  see 
and  know  that  Mr.  Morgan  signed  the  original  con- 
tract, when  did  you  see  that  and  when  did  you 
know? 

A.  Just  now  he  show  it  to  me.  I  never  see  it 
before. 

Q.  Up  to  the  time  it  was  shown  to  you  in  Court 
this  morning  you  never  knew  that  Morgan  signed  it? 
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A.     That  is  right,  never  seen  it  before. 

Q.     Did  he  ever  pay  you  anything? 

A.     Never  give  me  a  red  penny. 

Q.  What  date  was  it  that  you  talked  to  Mr. 
Morgan  and  told  him  the  deal  was  off  and  that  you 
had  sued  him  or  did  you  see  him  after  you  had  sued 
him,  maybe  I  misunderstood  you,  did  you  see  Mr. 
Morgan  after  3^ou  filed  this  suit"? 

A.  No,  I  don't  see  Mr.  Morgan  until  now  in  this 
session  of  Court.  I  just  notified  Mr.  Butcher  I 
quit  him  and  I  get  Mr.  [119]  Bell  and  Ross  and  I 
started  suit  against  Mr.  Morgan  for  my  mone}^ 

Q.  What  was  the  reason  why  that  you  and — what 
was  the  reason  why  you  signed  the  $10,000.00  con- 
tract, explain  that? 

A.  Just  to  avoid  the  trouble  between  me  and  him 
and  take  so  long  a  time  I  would  take  any  offer  at 
that  time,  but  after  he  fooled  me  like  that  I  wanted 
the  full  amount  that  we  contracted  to. 

Mr.  Bell :    That  is  all. 

Recross-Examination 
By  Mr.  Boochever: 

Q.  Mr.  Agostino,  you  say  that  ]Mr.  Butcher  went 
away  to  a  convention,  is  that  right?  A.     Yes. 

Q.  Now,  he  went  awa}^  about  July  8th,  isn't  that 
it?  A.     July  8th  or  June. 

Q.     Some  one  of  those  two  months? 

A.  It  was  after  you  signed  this  written  contract, 
was  it? 

A.     Yes. 
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Q.  And  lie  was  away  for  several  weeks,  wasn't 
he?  A.     Yes. 

Q.  And  that  is  probably  why  you  didiTt  lieav 
what  Mr.  Morgan  had  written  him  in  r(\^•ard  to  tlie 
contract  ? 

Mr.  Bell:  I  object  to  that  as  fairly  calling  for  a 
conclusion.  [120] 

The  Court:     Objection  is  sustahied. 

Q.  (By  Mr.  Boochever)  :  But  Mr.  Butcher  was 
away  for  several  w^eeks  there?  A.     Yes. 

Q.     Then  when  you  talked  to  Mr.  Butcher  again — 

A.     Yes. 

Q.  Remember,  now^,  didn't  you  tell  Mr.  Butcher 
that  the  small  cabin  was  not  to  be  included  1 

A.     No,  sir,  never  told  him  that. 

Q.  You  still  have  j-our  property  in  tliat  cabin, 
don't  you? 

A.  I  have  got  nothing  but  personal  property.  I 
got  nothing  in  there  but  my  little  blankets,  that 
is  all. 

Q.  And  you  told  Mr.  Butcher  also  at  that  time 
that  you  would  not  give  a  list  of  the  equipment  that 
you  didn't  want  to  go  through  with  this  contract, 
clidn't  you? 

A.  No,  sir,  Mr.  Morgan  he  no  Avant  a  list  because 
he  knows  everything  that  is  in  there  when  we  draw 
the  contract.  We  offer  him  the  list  to  take  an 
inventory  and  he  won't  take  it. 

Q.  I  show  you  Plaintiffs'  Exhibit  for  Identifica- 
tion No.  C  w^hich  purports  to  be  a  letter  from  Mr. 
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Butcher  to  Mr.  Morgan  and  ask  j-ou  again  if  you 

hadn't    discussed   that    letter    with    Mr.    Butcher? 

A.  I  just  never  see  that  letter  until  just  now 
when  you  show  it  to  me. 

Q.  Now,  then,  you  say  you  quit  Mr.  Butcher. 
Isn't  it  true  [121]  that  Mr.  Butcher  told  you  that  he 
would  not  represent  you  any  further  in  this  because 
you  would  not  go  through  with  the  contract? 

A.  No,  sir,  I  tell  you  why  he  quit  me,  because 
he  wanted  my  power  of  attorney  to  settle  with  Mr. 
Morgan  and  I  refused  to  give  it  to  him. 

Q.     You  refused  to  go  through  with  the  contract  ? 

A.  I  refused  to  give  him  power  of  attorney.  I 
don't  give  nobody  power  of  attorney  any  more. 

Q.     So  he  suggested  you  go  see  another  attorney? 

A.     No,  he  don't  have  to  tell  me  wiiat  I  do. 

Q.  In  fact,  he  recommended  that  you  see  Mr. 
Ross,  didn't  he? 

A.  No,  sir.  He  had  sent  me  to,  as  I  say,  see 
Mr.  Roley  but  I  tend  to  my  business,  I  don't  have 
him  tell  me  what  to  do. 

Mr.  Boochever:     That  is  all. 

(Witness  excused.) 

Mr.  Bell:  We  want  to  call  Mr.  Brunelle,  the 
Clerk  of  the  Court. 

The  Court :    Mr.  Brunelle  is  in  Seward. 

Mr.  Bell :    Who  does  keep  the  books  in  there  ? 

The  Court:  I  don't  know.  Will  it  be  admitted 
that  the  money  was  never  deposited  with  the  Clerk's 
office? 
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Mr.  Boochever:  T,  frankly,  doift  know  whctlicr 
that  is  so  or  not. 

Mr.  Davis:  Your  Honor,  Mr.  Morgan  gave  the 
checks  to  Mr.  [122]  McCarrey  and  lie  didn't  know 
whether  they  were  actually  put  in  witli  tlie  Clei'lc 
or  not. 

The  Court :    Very  well. 

Mr.  Boochever:  We  wdll  stipulate  that  it  w^as 
never  paid  to  the  Clerk  of  the  Court. 

The  Court:  Ladies  and  Gentlemen  of  the  Jury, 
you  may  consider  this  stipulation  as  conclusive  evi- 
dence that. this  money  w^as  not  placed  in  the  hands 
of  the  Clerk  as  outlined  in  Defendant's  Exhibit  B, 
and  counter-part  of  wdiich  is  Plaintiffs'  Exhibit 
No.  33. 

It  is  now^  12  o'clock  and  the  trial  will  be  continued 
until  two  and  Ladies  and  Gentlemen  it  is  my  duty  to 
remind  you  that  you  should  not  discuss  the  ease 
among  yourselves  or  wdth  others  or  listen  to  any 
conversation  about  it,  nor  should  you  form  or 
express  an  opinion  until  it  is  finally  submitted  to 
you. 

(Whereupon,  at  12  o'clock,  Noon,  the  hearing 
was  recessed  until  2  o  'clock,  p.m.  the  same  day. ) 


Afternoon  Session 

The  Court:    Roll  of  the  jury  may  be  called. 

(Names  of  members  of  the  jury  were  read 
and  answered  to.) 
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The  Clerk:     They  are  all  present,  Your  Honor. 
The  Court:     Another  witness  may  be  called  on 
behalf  of  the  plaintiff. 

Mr.  Bell:     Mr.  Lambert,  please. 

KENNETH  D.  LAMBERT 

called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

By  Mr.  Bell: 

Q.     State  your  name,  please? 

A.     Kenneth  D.  Lambert. 

Q.     What  is  your  middle  initial  ?  A.     D. 

Q.  And  are  you  also  known  as  Blacky  Lambert 
as  a  nickname?  A.     Yes. 

Q.  During  the  fall  of  1947  did  you  make  a  timber 
cruise  for  the  Columbia  Lumber  Company? 

A.     Yes. 

Q.     Who  went  with  you  on  that  trip? 

A.     Mr.  Rowell. 

Q.  When  you  returned  from  the  trip  did  you 
make  a  report  to  the  Columbia  Lumber  Company? 

A.     Yes. 

Q.  By  whom  were  you  emj^loyed  to  make  the 
trip?  A.     Mr.  George  Morgan. 

Q.  That  is  George  Morgan  of  the  Columbia  Lum- 
ber Company?  A.     Yes. 

Q.  Where,  Mr.  Lambert,  did  you  go  in  making 
that  cruise? 
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A.  Well,  we  went  to  several  different  places- 
one  to  Barry  Arm. 

Q.     Did  you  make  a  trij)  up  the  Barry  Ann  area  ? 

A.     Yes. 

Q.     Did  you  find  Mosquito  Creek? 

A.  Approximately  three  or  three  and  ()n(^-hnlf 
miles. 

Q.     Up  Mosquito  Creek?  A.     Yes. 

Q.  After  you  returned  did  you  make  a  report 
to  Mr.  Morgan,  you  say?  A.     Yes. 

Q.  I  hand  you  a  paper  that  has  been  marked 
by  the  Clerk  as  Plaintiffs'  Identification  34  and  ask 
you  to  state  what  that  is? 

A.  This  is  a  report  that  we  made  on  the  Barry 
Arm  cruise  for  timber  surveying. 

Q.     Do  you  know  who  typed  that? 

A.  Well,  Mr.  Morgan,  I  think,  had  this  typed. 
We  was  present  at  the  time.  The  girl  in  the  Co- 
lumbia Lumber  Company  office  [125]  typed  it  up. 

Q.     Where  was  their  office  at  that  time? 

A.     At  Whittier. 

Q.     And  you  were  given  a  cop}^  of  that  report? 

A.     Yes. 

Q.     Is  that  the  copy  that  was  given  to  you? 

A.     Yes. 

Q.  Is  that  in  the  same  condition  that  it  was  at 
the  time  it  was  finished?  A.     Yes. 

Q.     Outside  of  the  Clerk's  stamp  on  the  back? 

A.     Yes. 
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Mr.  Bell:  Your  Honor,  I  will  not  offer  it  now 
but  will  give  them  a  chance  to  carefully  examine  it. 

Q.  Mr.  Lambert,  on  the  trip,  where  did  you  leave 
to  go  on  the  trip?  A.     From  Whittier. 

Q.  And  how  did  you  go  from  Whittier  to  Barry 
Arm?  A.     By  boat. 

Q.     And  where  did  you  leave  the  boat? 

A.  The  boat  was  parked  in  front  of  Mr.  Agos- 
tino's  house  in  the  Bay. 

Q.     How  did  you  go  on  up  through  that  country? 

A.     Afoot. 

Q.  And  you  went  up  about  three  and  one-half 
miles,  you  say?  [126]  A.     About  that,  yes. 

Q.  And  did  you  make  a  general  svirvey  of  the 
timber  that  could  be  reached  for  logging  in  that 
area?  A.     Yes. 

Q.  Now,  that  was  in  the  fall,  I  believe  you  said, 
of  '47?  A.     Yes. 

Q.  Now,  when  did  you  next  see  Barry  Arm 
camp?  A.     Not  until  the  spring  of  '48. 

Q.  Now,  at  that  time  in  the  spring  of  '48  who 
were  you  working  for? 

A.     Columbia  Lumber  Company. 

Q.     And  in  what  capacity? 

A.  Well,  in  the  capacity  as  a  foreman  more  or 
less. 

Q.  Just  tell  what  happened  the  first  day  in  1948 
that  you  saw  Barry  Arm  Camp,  what  you  did  there  ? 

A.  We  went  up  to  see  if  there  was  any  ice  in  the 
river  to  see  if  we  could  take  the  equipment  in. 
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Q.     Who  did  you  see  there? 

A.     Mr.  Agostino. 

Q.     Did  you  ever  have  a  conversation  witli  liim? 

A.     Yes. 

Q.  Will  you  please  tell  about  what  was  said  by 
you  and  what  was  said  by  him  at  that  time? 

A.  Well,  Mr.  Agostino  informed  us  that  we 
couldn't  move  the  [127]  equipment  in;  that  he  had 
a  timber  sale  in  there  and  prior  rights  to  it. 

Q.  x\nd  how^  long  did  you  talk  to  him  on  that 
occasion?  A.     Oh,  possibly  an  hour. 

Q.  And  was  there  anything  said  in  that  first  con- 
versation about  buying  Agostino  out?  A.     No. 

Q.  Now,  then,  after  you  went  back — left  there, 
w^here   did   you   go?  A.     To   Whittier. 

Q.     Who  did  you  report  to  at  Whittier? 

A.     Mr.  Ted  Rowell. 

Q.     In  w^hat  capacity  was  Ted  Rowell  acting? 

A.     He  was  a  mill  superintendent. 

Q.     For  what  company? 

A.     Columbia  Lumber  Company. 

Q.     The  defendant  in  this  action?  A.    Yes. 

Q.  Now%  did  you  tell  Ted  Row^ell  what  took 
place  between  you  and  Agostino?  A.     Yes. 

Q.  What  was  done  then  so  far  as  you  or  Ted 
Rowell  or  Mr.  Morgan  was  concerned  or  officers  of 
the  Columbia  Lumber  Company  at  that  time? 

A.  Why,  w^e  called  Mr.  Morgan  in  Juneau,  I 
think  was  w^here  [128]  he  was  and  explained  the 


222  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Kenneth  D.  Lambert.) 
situation  to  him  and  he  said  that  Bruno — Mr.  Agos- 
tino,  rather — had  no  rights  to  the  timber  whatsoever, 
that  they  had  bought  all  of  the  timber  rights  and 
that  we  were  to  go  ahead  and  move  in. 

Q.     And  then  did  you  go  back  again! 

A.     Yes. 

Q.     And  did  you  talk  to  anyone  at  that  time? 

A.     We  talked  to  Mr.  Agostino. 

Q.  And  where  were  you  when  you  talked  to  him 
the  second  time  ?  A.     At  Barry  Arm. 

Q.     Was  that  near  the  camp?  A. .  Yes. 

Q.     What  time  of  day  was  it? 

A.  Well,  I  couldn't  say  offhand  what  time  of 
day  it  was. 

Q.     About  how  long  after  your  first  trip  in  was  it? 

A.     Oh,  possibly  a  week. 

Q.     And  about  what  date  would  that  be? 

A.  Well,  that  would  be  sometime  around  the 
20th  of  March,  approximately  there,  maybe  the  15th, 
I  don't  remember  exactly. 

Q.  Now,  then,  tell  us  what  the  conversation  was 
between — wait,  I  will  withdraw  that — Who  was  with 
you  when  you  Avent  in  that  time  ? 

A.     Mr.  Rowell. 

Q.  That  was  the  foreman  or  superintendent  of 
the  mill  for  the  Columbia  Lumber  Company?  [129] 

A.     Yes. 

Q.  AYhat  was  said  in  the  conversation  by  Mr. 
Agostino,  yourself  and  Ted  Rowell? 
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A.  Well,  there  was  a  conversation  about  movini^ 
the  equipment  in  and  we  explained  the  situation  to 
him  that  they  had  purchased  it  and  :Mr.  Agosthio 
said  they  couldn't  move  in  until  some  provision  was 
made  for  them  buying  him  out,  and  that  is  about 
the  extent  of  that. 

Q.  Did  Mr.  Agostino  show  you  any  papers  or 
anything  at  that  time  showing  that  he  did  have  a 
timber  purchase  there? 

A,  Yes,  he  showed  us  a  telegram  he  had  received 
from  the  Forest  Service. 

Q.  Do  you  remember  whether  or  not  he  gave  you 
that  telegram  to  take  back  with  you  I  A.     Yes. 

Q.     And  who  did  you  give  that  telegram  to? 

A.  Mr.  Rowell  has  that  telegram  in  his  possession 
at  that  time. 

Q.  Can  you  rerember  the  contents  of  that  tele- 
gram ? 

A.  AYell,  not  word  for  word,  it  was  a  telegram 
from  the  Juneau  office  stating  that  he  had  a  contin- 
uation of  his  timber  sale  of  250,000. 

Q.  Then  what  did  you  do  with  the  boats  at  the 
time  you  and  Ted  w^ere  together  there,  where  did 
you  go  after  this  conversation?  [130] 

A.     We  went  back  to  Whittier. 

Q.     Then  did  you  communicate  with  Mr.  Morgan? 

A.    Yes. 

Q.  And  was  there  in  this  conversation  anything 
said  about  the  price  or  a  sale? 

A.     I  think  there  was,  yes. 
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Q.  Can  you  remember  what  Agostino  said  about 
that? 

A.  Well,  he  said  that  he  wanted  $19,000  for 
his  equipment  plus  $6,000  for  his  buildings. 

Q.  And  did  you  give  that  information  to  Mr. 
Morgan  *?  A.     Yes. 

Q.     How  did  you  give  it  to  him? 

A.     I  think  it  was  by  a  wire. 

Q.  And  did  you  have  any  telephone  conversa- 
tion with  him?  A.     Oh,  yes. 

Q.  Now,  who  participated  in  that  telephone  con- 
versation ? 

A.  Well,  I  talked  to  him  and  Mr.  Rowell  talked 
to  him. 

Q.  You  were  well  acquainted  with  Mr.  Morgan, 
were  you?  A.     Yes. 

Q.     Did  you  know  his  voice  on  the  'phone? 

A.     Oh,  yes. 

Q.  Now,  then,  please  tell  the  jury  what  took 
place  in  the  'phone  conversation? 

A.  Well,  we  told  Mr.  Morgan  of  the  condition 
^that  there  was  a  camp,  that  Mr.  Agostino  didn't 
want  us  in  there  and  I  think  we  mentioned  the 
jjrice  over  the  'phone  to  Mr.  Morgan  at  the  [131] 
time.  Mr.  Morgan  said  if  he  wouldn't  let  us  move 
in  and  there  was  indications  of  any  trouble  like 
that  to  have  him  put  oif,  to  get  the  Marshal  and 
have  him  put  off  if  it  was  necessarj^  We  didn't 
w^ant  to  do  that.  So,  I  think — whether  it  was  at 
that  time  or  whether  it  was  a  later  date  Mr.  Mor- 
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gan  sent  a  telegram  stating  that  he  would  be  uj)  and 
make  some  kind  of  arrangements  with  Bruno — or 
Mr.  Agostino,  I  should  say— and  I  think  that  was 
supposed  to  have  been  sometime  around  the  lOtli 
of  April. 

Q.  Now,  then,  when  you  went  back  in  the  next 
time,  say,  the  third  trip  you  made  in,  did  Ted 
Rowell  go  with  you  that  time? 

A.  I  don't  remember  whether  he  was  with  me 
or  not.    I  think  he  was  at  that  time. 

Q.  Did  you  have  a  conversation  witli  Bruno 
Agostino  at  that  time?  A.     Yes. 

Q.  Would  you  please  tell  the  juiy  about  the  date 
of  that  as  near  as  you  can? 

A.  Well,  it  was  sometime  around  the — oh,  maybe 
— possibly  around  the  25th  of  March.  We  told  Mr. 
Agostino  then  or  we  showed  him  the  telegram  that 
Mr.  Morgan  w^ould  be  up  and  make  some  kind  of  a 
settlement  with  him. 

Q.  Was  the  amount  of  the  price  mentioned  in 
the  telegram?  A.     No. 

Q.  Then  the  only  price  that  you  knew  of  was 
$19,000  for  the  [132]  machinery  and  equipment  and 
$6,000  for  the  buildings? 

A.     That  is  right. 

Q.  Now,  then,  you  made  the  fourth  trip  in,  did 
you  not,  with  the  equipment?  A.    Yes. 

Q.  About  how  many  days  was  it  from  the  tliiid 
trip  that  you  came  back  with  the  equipment? 
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A.  Oh,  it  must  have  been  two  or  three  days 
anyway. 

Q.  Now,  in  the  interim  between  the  first  trip 
and  the  third  or  fourth  trip,  do  you  know  whether 
or  not  Ted  Rowell  had  tried  to  get  the  United 
States  Marshal  to  dispossess  Mr.  Agostino  there'? 

A.    Yes,  he  did. 

Q.  And  do  you  know  whether  or  not  the  United 
States  Marshal  came  down  there? 

A.     No,  he  didn't. 

Q.  Do  you  know  w^hat  happened  or  took  place 
between  Ted  Rowell  and  the  United  States  Marshal  ? 

A.  Well,  as  I  was  informed  on  that,  the  Mar- 
shal  

Mr.  Boochever:     Object  to  that  as  hearsay. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Bell)  :  Who  were  you  informed 
by?  A.     Mr.  Rowell. 

Q.     Then  what  did  Ted  Rowell  tell  you?  [133] 

A.     Mr.  Rowell  told  me  that  the  Marshal 

Mr.  Boochever:     Object,  Your  Honor. 

The  Court:     Objection  sustained. 

Mr.  Bell:  It  is  the  manager  of  the  defendant 
company. 

The  Court:     Objection  sustained. 

Mr.  Bell:  Exception.  Let  me  make  an  offer, 
then?  Do  you  w^ant  me  to  make  it  out  of  the  pres- 
ence of  the  jury?  I  offer  to  prove  by  this  witness 
that  if  he  were  permitted  to  answer  that  Ted  Row- 
ell made  a  trip  to  Anchorage  to  get  the  United 
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States  Marshal  to  put  Agostino  and  Mr.  Soclia  or 
the  Barry  Arm  camp  partners  off  of  these  ])r('ni- 
ises  and  that  an  investigation  was  made  by  tlie 
Marshal  and  Mr.  Ted  Rowell  and  that  the  Marslial 
]'e fused  to  have  anything  to  do  with  it  and  said 
they  were  rightfully  in  possession.  That  is  what 
jRowell  told  this  witness. 

Mr.  Boochever:     Same  objection,  hearsay. 

Tlie  Court:     Objection  is  sustained. 

Mr.  Bell :     Exception. 

Q.  Mr.  Lambert,  so  far  as  you  know  did  tlie 
United  States  Marshal  come  there  at  all? 

A.     No,  not  to  my  knowledge. 

Q.  And  did  yon  talk  to  Ted  Rowell  after  his  trij) 
to  Anchorage'? 

A.  I  didn't  know  that  Mr.  Rowell  came  to  An- 
chorage. 

Q.  Well,  did  you  talk  to  Ted  Rowell  after  his 
conference  with  the  United  States  Marshal?  [134] 

A.     Yes. 

Q.  Now,  then,  what  did  Ted  Rowell  tell  you  to 
do  after  that? 

A.  Well,  we  didn't  do  anything  we  called  Mr. 
Morgan  on  that.   He  didn't  tell  me  anything  to  do. 

Q.     And  you  called  Mr.  Morgan?  A.    Yes. 

Q.     And  where  did  you  call  Mr.  Morgan? 

A.  Well,  I  think  it  was  at  Juneau,  either  called 
him  or  sent  him  a  wire,  I  don't  recall  what  it  was 
now'. 

Q.  ■  Did  you  inform  Mr.  Morgan  that  Agostino  re- 
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fused  to  move?  A.     Yes. 

Q.     And  then  what  did  Mr.  Morgan  say? 

A.  That  was  the  time  Mr.  Morgan  said  he  would 
come  up  and  settle — make  some  settlement  with  Mr. 
Agostino. 

Q.  Then,  after  that  happened  did  you  go  back 
to  Agostino?  A.     Yes. 

Q.     Did  Mr.  Rowell  go  with  you?  A.     Yes. 

Q.  And  did  you  have  a  conversation  with  Mr. 
Agostino  there?  A.     Yes. 

Q.  Can  you  give  us  approximately  the  date  of 
that  conversation? 

A.  Well,  it  is  pretty  hard.  It  was  sometime  in 
the  latter  part  of  March. 

Q.     Was  that  there  at  Barry  Arm  camp? 

A.     That  was  at  Barry  Arm,  yes.  [135] 

Q.  Tell  us  what  was  said  there  between  you, 
Mr.  Agostino  and  Ted  Rowell. 

A.  Well,  we  informed  Mr.  Agostino  that  Mr. 
Morgan  would  be  up  and  make  some  settlement 
with  him.  Mr.  Agostino  said  "Go  ahead  and  move 
in,"  he  would  give  us  free  access  to  the  camp  ground 
and  everything, 

Q.  Did  you,  from  your  conversations  with  Mr. 
Morgan  and  all  of  the  parties  understand  that  you 
were  to  be  given  possession? 

Mr.  Boochever:     Object  to  this  as  leading. 

Mr.  Bell:     At  that  time — I  will  withdraw  it. 

Q.  Tell  what  he  said  about  giving  you  posses- 
sion of  the  premises  ?  • 
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A.  He  just  stated  we  could  have  possession  of 
all  the  premises  if  Mr.  Morgan  was  coming  up  to 
make  a  settlement  with  him. 

Q.  There  was  no  other  price  mentioned  except 
the  one  you  have  testified  about? 

A.     That  is  the  only  one  I  know  of. 

Q.     Now,  then,  did  you  take  possession? 

A.     Yes. 

Q.  Now,  w^ere  you  acting  for  yourself  or  Colum- 
bia Lumber  Company  at  that  time  ? 

A.  I  was  acting  for  the  Columbia  Lumber  Com- 
pany. 

Q.  Were  you  a  regularly  paid  employee  of  the 
Columbia  Lumber  Company  at  that  time? 

A.     Yes.  [136] 

Q.  Now,  after  you  took  possession,  what  did  you 
do,  Mr.  Lambert? 

A.  We  unloaded  the  bunkhouses,  and  started 
falling  timber,  getting  ready  to  log. 

Q.  And  how  long  did  you  stay  there  on  the 
premises  after  that?  A.     I  stayed  until  July. 

Q.  Do  you  remember  approximately  what  date 
in  July? 

A.  I  think  I  terminated  my  contract  with  the 
Columbia  Lumber  Company  on  the  14th  of  July. 

Q.  After  that  time  did  you  cut  timber  there  for 
the  Columbia  Lumber  Company?  A.     No. 

Q.  At  that  time  you  left  the  Columbia  Lumber 
Company  ?  A.     Yes. 

Q.     Now,  had  you  previous  to  that  time  entered 
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into  a  contract  down  in  Seattle,  Washington,   for 
cutting  of  some  timber  for  the  Cohimbia  Lumber 
Company  ? 

A.  Yes,  I  had,  that  was  in  February.  I  signed  a 
contract  with  the  Columbia  Lumber  Company  in 
February. 

Q.  When  were  you  to  start  cutting  the  timber 
for  them  under  the  terms  of  that  contract  ? 

A.  I  think — my  production  was  to  start  on  the 
15th  of  April. 

Q.  Then,  after  you  did  take  over  this  equip- 
ment, did  you  go  ahead  then  with  your  written 
contract  with  them*?  A.     Yes.  [137] 

Q.  And,  as  I  understand,  you  cut  under  the 
written  contract  then  until  the  time  you  left  there  *? 

A.     Yes. 

Mr.  Davis:  Your  Honor,  I  hate  to  keep  object- 
ing but  my  understanding  is  that  he  should  ask  the 
witness  questions  and  let  him  answer. 

The  Court:  Quite  right.  Objection  is  sustained. 
Counsel  is  requested  to  conform  with  the  rules. 

Q.  (By  Mr.  Bell) :  Mr.  Lambert,  what  did  you 
take  over  in  the  way  of  equipment  when  you 
landed  there  % 

A.  It  was  four  bunkhouses  and  a  cookhouse  and 
an  A-frame  and  two  yarders  on  it.  You  might  call 
it  a  floater,  it  is  logging  equipment. 

Q.     Were  there  any  bulldozers  there? 

A.  That  belonged  to  the  Columbia  Lumber  Com- 
pany ? 


vs.  Bruno  Agostino,  et  al.  231 

(Testimony  of  Kenneth  D.  Laral)ert.) 

Q.  No,  I  mean  that  belonged  to  Mr.  Agostino 
and  his  partner,  Mr.  Socha  f 

A.     Yes,  his  equipment  was  there. 

Q.  What  (^quii:>ment  did  you  take  over  from  Mr. 
Agostino  and  Mr.  Socha? 

A.     I  didn't  take  over  any. 

Q.  Well,  you  came  on  the  groTind  and  landed 
your  equipment '^  A.     Yes. 

Q.  Xow,  from  that  time  on,  all  you  took  ovc-v 
was  the  camp?  [138] 

A.     That  was  all. 

Mr.  Boochever:  Your  Honor,  I  think  that  ques- 
tion is  ambiguous  as  to  whether  he  means  the  Co- 
lumbia Lumber  camp  or  the  Agostino  and  it  should 
be  clarified  and  I  object  to  it  on  that  otouiuI 
and  move  the  answer  be  stricken. 
,  The  Court:     Overruled. 

Mr.  Boochever:  But  he  asked  him  whether  he 
took  over  the  camp  and  there  is  clear  evidence  he 
landed  a  camp  for  Columbia  Lumber  there  and  if 
he  means  that  he  took  over  Agostino 's  camp  that 
is  an  entirely  different  proposition  and  I  think  tli'' 
■|)oint  should  be  clarified  and  that  the  question  is 
ambiguous  as  it  is  and  misleading  to  the  .jury. 

The  Court :  It  can  be  clarified  upon  cross-exami- 
nation. 

Mr.  Boochever:     Very  well. 

Q.  (By  Mr.  Bell) :  After  you  landed  there  how 
long  did  Bruno  Agostino  or  Mr.  Socha,  either— I 
d(nrt  think  Mr.  Socha  was  there,  was  he? 


232  ColumMa  Lumber  Co.,  Inc. 

(Testimony  of  Kenneth  D.  Lambert.) 

A.     No,  he  was  never  there. 

Q.  Now,  how  long  was  Bruno  Agostino  around 
the  place  after  you  landed"? 

A.  I  imagine  a  week  or  two  weeks,  something 
like  that,  I  don't  remember  exactly  how  long  he 
was  there. 

Q.     Do  you  remember  where  he  stayed? 

A.     He  stayed  in  his  own  cabin.  [139] 

Q.  Now,  how  far  is  his  ow^n  cabin  from  the 
Barry  Arm  Camp  that  he  had  been  operating  up 
to  that  time? 

A.     Well,  they  are  right  in  connection. 

Q.     They  are  very  near — close  proximity? 

A.  His  cookhouse  and  bunkhouse  and  cabin  are 
right  together  and  there  is  very  little  difference  in 
that. 

Q.     And  he  stayed  in  the  little  cabin? 

A.     Yes. 

Q.  What  happened  to  the  warehouse  and  other 
things  there  following  your  landing? 

A.  I  never  used  any  of  that  as  long  as  I  was 
there. 

Q.  You  didn't  individually  use  any  of  the  stuff? 

A.     No. 

Q.  Now,  did  you  take  the  cats  or  start  them 
or  work  with  the  cats  in  any  way? 

A.  I  started  the  cats  up  to  inspect  them  to  sec 
what  kind  of  condition  they  were  in  and  that  is  all 
I  used  them  for. 
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Q.  Were  you  there  on  the  10th  of  April  when 
Mr.  Morgan  came  there?  A.    Yes. 

Q.  Did  you  hear  the  conversation  between  Mr. 
Morgan  and  Agostino  on  that  occasion? 

A.     Yes. 

Q.  Would  you  please  just  tell  us  in  your  own 
words  what  w^as  said  b}^  each  of  the  parties — wliat 
you  said  and  what  they  said?  [140] 

A.  Well,  Mr.  Agostino  offered  the  equipment 
and  the  camj)  up  for  sale  to  Mr.  Morgan  and  I 
think  the  price  he  quoted  him  then  was  $19,000 
for  the  equipment  plus  $6,000  for  the  buildings  and 
Mr.  Morgan  refused  it  on  that  basis.  He  said  he 
thought  the  price  was  too  high  but  he  did  and 
Mr.  Agostino  said  "Make  me  an  offer"  and  Mr. 
Morgan  said  I  will  pay  you  |300  a  month  rent  on 
tlie  equipment  until  such  a  time  as  it  was  title 
clear  and  that  was  about  as  far  as  the  conversation 
went. 

Q.     What  did  Agostino  say  to  that? 

A.  Well,  he  told  Mr.  Morgan  to  make  him  an 
offer. 

Q.     And  that  is  as  far  as  that  went? 

A.     That  is  as  far  as  that  conversation  went. 

Q.  Now,  then,  was  there  a  later  conversation 
that  day  with  reference  to  starting  the  cats  and  see- 
ing how  the  equipment  would  work? 

A.     Yes,  there  was. 

Q.     Who  issued  that  order? 

A.     Mr.  Morgan. 
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Q.     Who  did  he  tell  that — deliver  that  order  to? 

A.     To  I  and  Mr.  Agostino. 

Q.     And  what  did  you  do  following  that  request? 

A.  Well,  I  started  the  cats  up  to  see  what  con- 
dition they  were  in  and  I  listed  all  the  parts  that 
were  required  to  put  them  back  in  first-class  shape 
and  I  gave  an  estimate  on  it  of  $10,000  for  the  re- 
pair of  the  two  cats.  [141] 

Q.  That  would  put  them  back  in  excellent  con- 
dition ?  A.     Yes. 

Q.  What  would  be  a  reasonable — What  does  a 
D-8  caterpillar  like  those  cost  originally? 

A.  Well,  originally  they  w^ould  cost  around  $18,- 
000  or  something  like  that  new. 

Q.     And  w^hat  would  a  D-7  cost? 

A.     Well,  a  little  less,  possibly  $16,000. 

Q.  What  would  the  donkey  engine  and — the  don- 
key engine  that  was  there  cost? 

A.     Around  $6,000. 

Q.  Now,  I  will  ask  you,  Mr.  Lambert,  if  there 
was  some  blocks  and  lines  there  at  the  place  ? 

A.     Yes. 

Q.     Did  you  examine  them?  A.    Yes. 

Q.  What  would  you  say  was  the  reasonable  value 
of  those  blocks  and  lines  at  Barry  Arm  camp  at 
that  time? 

A.     Well,  all  in  all,  around  $1200. 

Q.  Now,  what  would  you  say  the  donkey  en- 
gine was  worth  at  the  time  you  examined  it  there? 

A.     Oh,  $5,000,  I  guess,  $4500  or  $5,000. 
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Q.  Was  there  a  sled,  a  big  sled  on  wbicli  tliis 
donkey  was  momited  for  operating? 

A.     Yes.   [142] 
,  Q.     And. would  you  explain  to  the  jury  what  a 
sled  like  that  is? 

A.  Well,  a  donkey  sled  is  put  underneatli  a 
yarder  for  moving  through  the  woods  and  it  is  quite 
a  little  job  to  build  one  of  them. 

Q.     What  are  they  made  out  of? 

A.     Out  of  logs. 

Q.     And  are  there  any  cross-timbers  in  them? 

A.     Yes,  cross-members  and  bolts. 

Q.  What  would  you  say  that  sled  was  worth 
at  Barry  Arm  camp  at  that  date? 

Mr.  Boochever:  Objection.  There  is  no  quali- 
fication of  this  witness  as  to  questions  of  value.  He 
is  not  qualified  to  give  any  estimates  as  far  as  we 
know\ 

The  Court :  Objection  is  sustained  until  the  wit- 
ness is  qualified. 

Mr.  Bell :     I  will  qualify  him. 

Q.  Mr.  Lambert,  how  long  have  you  been  en- 
gaged in  the  logging  business? 

A.     Approximately  20  years. 

Q.  And  all  during  that  time  have  you  operated 
logging  equipment  and  machinery  similar  to  tlie 
equipment  used  at  Barry  Ann?  A.    Yes. 

Q.  Are  you  familiar  with  the  value  of  equii)nient 
like  the  equipment  had  there  by  the  plaintiffs  in 
this  case?  [143] 
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A.     Yes,  I  have  a  little  knowledge  of  it. 

Q.  And  would  you  please  tell  us  the  value  of  the 
sled  there,  in  your  opinion,  the  reasonable  market 
value  of  that  sled  at  the  ])lace  it  was  there  for 
the  purpose  for  which  it  was  being  used  *? 

A.  Well,  it  cost  ax^proximately  six  to  eight- 
hundred  dollars  to  build  a  sled  of  that  type. 

Q.     Was  this  one  in  good  condtion? 

A.     Yes. 

Q.  Now  what  would  you  say  would  be  the  rea- 
sonable market  value  of  those  tw^o  caterpillars  at 
that  time  considering  the  location  of  them  on  the 
grounds  where  you  wanted  them  for  use  at  that  time 
and  their  actual  reasonable  market  value  at  that 
place "? 

Mr.  Boochever:  Your  Honor,  I  object  to  that 
question  as  being  partially  containing  a  negative 
pregnant  and  containing  two  or  three  submatters  at 
the  same  time. 

The  Court:     Witness  may  answer. 

The  Witness :     Read  the  question. 
(Question  read.) 

Mr.  Boochever:  Your  Honor,  I  wish  to  again 
make  my  objection  that  there  is  no  evidence  here 
that  he  wanted  them  for  any  use  at  all. 

The  Court:     That  part  of  the  objection  is  good. 

Mr.  Bell :  Well,  I  will  withdraw  that  part  from 
the  question.  [144] 

The  Court:  What  was  the  reasonable  market 
value  ? 
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The  Witness:  Well,  those  two  cats— r("as()nal)le 
market  value  for  those — those  being  of  an  Rl) 
series — those  being  built— that  would  make  them  be 
worth  approximately  $5,000  apiece,  somewhere  in 
that  neighborhood. 

Q.  (By  Mr.  Bell)  :  Did  you  see  the  sawmill 
there  ?  A.     Yes. 

Q.  What,  in  your  opinion,  was  the  reasonable 
market  value  of  that  sawmill  ? 

A.  I  have  no  knowledge  of  sawmills  at  all.  I 
would  hesitate  to  set  any  value  on  that. 

Q.  Did  you  examine  the  tools  and  drill-press 
and  vice  and  anvil  and  the  miscellaneous  tools 
there?  A.     Yes. 

Q.  What  would  be  the  reasonable  market  value 
of  them? 

A.  Well,  I  would  ssij  all  in  all  the  lot  that  was 
all  in  the  shop  would  be  around  a  thousand  dollars. 

Q.     Did  you  observe  the  boom  logs  there? 

A.     Yes. 

Q.     About  how  many  were  there?    - 

A.  I  would  hesitate  to  say  how  many  there  were 
there. 

Q.     Just  estimate,  would  you  tell  us? 

A.  There  could  have  been  around  twenty,  I 
imagine. 

Q.  And  did  you  notice  whether  or  not  they  had 
chains?  [145] 

A.     Some  had  chains  and  some  didn't. 
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Q.  Now,  what  would  be  the  reasonable  market 
value  of  the  logs  and  chains — the  boom  logs  and 
chains  that  you  saw  there? 

A.  Well,  chains  are  worth  around  $7  apiece 
but  I  don't  know  how  many  chains  was  there.  I 
have  no  knowledge  of  that  at  all.  And  the  boom 
logs,  wh}^  they  are  only  worth  about  the  scale  that 
is  in  them. 

Q.  About  how  much  board  measure  lumber 
would  they  scale? 

A.     Around  700  feet,  I  would  imagine. 

Q.  What  was  the  lumber  worth  per  thousand — 
logs  worth  per  thousand  at  that  place? 

A.     $21. 

Q.  What  would  you  say,  then,  would  be  the 
reasonable  market  value  of  the  boom  logs  and  the 
chains  there  that  were  at  the  place? 

A.  Well,  that  is  pretty  hard  to  say  what  the 
market  value  of  them  would  be.  It  would  depend 
a  good  deal  on  the  condition  of  the  sticks. 

Q.  Did  you  notice  the  roads  that  were  built 
there  ?  A.     Yes. 

Q.     Did  you  go  over  all  of  those  roads? 

A.     Xo,  just  one  of  them  is  all. 

Q.  And  do  you  know  how  many  others  there 
were  that  were  in  the  clearings  there? 

A.  Yes,  there  was  three  or  four  roads  in  there  or 
some  branch  [146]  roads  off  of  there — short  roads. 

Q.     Do    you    know    a^jproximately    the    cost    of 
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biiilding  logging  roads  in  the  logging  woods  simi- 
lar to  these? 

A.  \yell,  it  runs  pretty  high,  around  a  hundicd 
dollars  a  station. 

Q.     Around  a  what? 

A.     Hundred  dollars  a  station. 

Q.     AVhat  is  a  station  ?  A.     Hundred  feet. 

Q.     About  a  dollar  a  foot,  then? 

A.     About  a  dollar  a  foot,  yes. 

Q.  Do  you  know  whether  or  not  the  bunkhouse 
was  furnished  with  some  beds,  mattresses  and 
springs  ? 

A.  Yes,  there  was  some  springs  in  there  and 
some  mattresses. 

Q.  Do  you  know  what  250,000  feet  of  board 
measure  logs  would  be  worth  to  a  man  operating 
a  logging  business  similar  to  the  one  they  were 
operating  there?  What  would  be  the  profit  in 
other  words  out  of  250,000  feet  of  board  measure 
timber  standing? 

A.     Board  measure  standing? 

Q.     Yes. 

A.  That  would  depend  on  his  method  of  log- 
ging and  how  much  it  was  going  to  cost  him  to  take 
that  timber  out.  It  would  be  pretty  hard  to  esti- 
mate until  you  saw  the  tract  of  timber. 

Q.  Did  you  see  the  tract  of  timber  that  Bruno 
had  left  standing  there?  [147]  A.    Yes. 

Q.     AVas  that  good  or  bad? 

A.     It  was  a  fair  stand. 
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Q.     And  was  it  available?  A.     Yes. 

Q.  Now,  what  would  that  be  worth  to  a  logging 
man  equipped  like  Bruno  was  there  ■? 

A.  Well,  it  would  be  worth  quite  a  bit  to  him. 
I  would  hesitate  to  say  how  much  he  would  make 
oft*  of  it.    It  would  depend  on  his  method  of  logging. 

Q.  What  were  trap  logs  selling  for  at  that  loca- 
tion at  that  time  ? 

Mr.  Boochever:  I  object  to  that  question.  There 
is  no  evidence  about  trapped  logs. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Bell) :  Were  there  any  of  that  tim- 
ber that  would  make  trap  logs? 

A.     Some  of  it  would. 

Q.  About  what  portion  of  that  250,000  feet 
would  make  trap  logs? 

A.     Possibly  ten-percent  of  it. 

Q.  And  do  you  know  what  the  price  of  trapped 
logs  were  at  that  time  at  that  location. 

A.     No,  I  don't. 

Q.  Do  you  know  what  they  were  when  j^ou 
started  cutting  there,  [148]  do  you  know  what  they 
would  bring  then,  which  was  a  month  later? 

A.     Around  $45  a  thousand. 

Q.  And  what  was  the  market  value  there  at  this 
location  of  ordinary  logs— lumber — logs  for  lumber 
at  that  location? 

A.     $21  a  thousand  was  what  I  was  getting. 

Q.     $21  a   thousand? 
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The  Court :  Where  was  that— standing  or  in  tlie 
water  % 

The  Witness:     In  the  water. 

Q.  (By  Mr.  Bell)  :  Did  you  have  to  pay  any- 
thing to  the  Government  or  were  you  getting  $21 
a  thousand  for  cutting  timber  that  the  Columbia 
Lumber  Company  had  acquired? 

A.  The  Columbia  Lumber  Company  paid  the 
stumpage. 

Q.  And  you  got  $21  a  thousand  for  cutting  it 
and  putting  it  in  the  water? 

A.     And  rafting  it,  yes. 

Q.  Do  you  know  whether  or  not  there  was  a 
light  plant  there  at  this  place? 

A.     There  was  a  little  plant  there. 

Q.     Electric  light  plant? 

A.  There  was  a  little  battery  charger  that  could 
be  used  as  a  light  plant  if  you  packed  just  a  few 
globes. 

Q.     It  was  being  used  so  far  as  you  know  there? 

A.     Yes. 

Q.  Do  you  know  whether  or  not  there  was  some 
oil — fuel  oil  [149]  or  diesel  oil  and  some  gasoline 
there  ? 

A.  Yes,  I  borrowed  six  barrels  of  oil  from  Mr. 
Agostino,  also  a  barrel  of  gasoline. 

Q.     And  those  were  used?  A.     Yes. 

Q.  Mr.  Lambert,  after  you  located  there  did 
you  ever  have  any  obstruction  in  any  way  from 
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Agostino  from  the  use  of  everything  there? 

A.     No. 

Q.  Did  you  feel  free  to  go  upon  the  premises  at 
any  time  and  use  anything  that  you  wanted  to  use? 

A.     Yes. 

Q.     Do  you  know  when  the  cats  were  put  in  use? 

Mr.   Boochever:     Object  to   that   as  leading. 

The  Court:     Overruled,  if  they  were  put  in. 

Q.     (By  Mr.  Bell):     Yes,  if  they  were  put  in? 

A.  One  of  the  caterpillars  was  put  in  use  the 
day  I  left.     That  w^as  all  I  knew  about  it. 

Q.     And  that  was  in  July?  A.     Yes. 

Q.     Of  1948?  A.     1948. 

Mr.  Boochever:     We  have  no  objection  to  this. 

The  Court :     Is  it  offered  in  evidence  ?  [150] 

Mr.  Bell:     It  is  offered  in  evidence  now. 

The  Court:  Without  objection  the  paper  marked 
for  identification  as  Plaintiff's  Exhibit  No.  34  is 
admitted  in  evdence  under  that  number  and  may 
be  read  to  the  jur}^ 

Mr.  Bell :     Barry  Arm  Cruise. 

This  area  was  cruised  b}^  Lambert  and  Rowell 
on  November  10,  11,  12th,  1947.  They  went  up  the 
valley  from  the  protected  slough,  a  distance  of  3 
and  V2  miles  on  the  westerly  side  of  the  river. 
The  timber  extends  a  distance  of  1,000  to  3,000  feet 
from  the  river  and  for  the  full  distance  of  3  and 
V2  miles.  It  is  predominately  spruce  but  has  a 
heavy  percentage  of  hemlock,  possibly  twenty-per- 
cent  in   the   complete   stand.      The   timber   is   the 
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finest  that  has  been  located  or  cruised  ])\  our  ui-- 
ganization  and  is  thick  and  the  terrain  is  pi'acti- 
cally  free  from  brush. 

At  the  head  of  the  area  is  a  large  flat,  possibly 
a  mile  square,  which  contains  a  large  portion  of 
this  timber  and  which  is  easily  logged.  The  total 
volume  of  the  area  cruised  will  run  around  four- 
teen million  feet. 

In  addition  to  this  area  U)eated  over  on  tlie  east 
side  of  the  river  is  additional  timber  of  a  smaller 
sized  timber  and  the  area  is  not  so  great  as  the 
west  side.  This  was  not  looked  at  thoroughly  ])ut 
is  believed  to  be  several  million  additional  timber 
on  the  east  side  of  this  river. 

Close  examinaton  proved  that  these  logs  could  be 
floated  down  this  slough  with  a  little  preliminary 
work.  [151] 

The  ground  aside  from  a  little  soft  muskey  is 
gravel  and  easy  traveling  for  either  cat  or  truck. 

This  area  is  protected  on  all  sides  from  severe 
storms  and  the  timber  is  particularly  free  from 
cat  faces,  wind  checks,  and  severe  rot. 

The  method  of  logging  recommended  is  cold 
decking  with  yarders  to  the  spar  tree  and  swung 
Avith  cats  to  the  slough.  Lambert's  recommendation 
is  a  D-8  cat  and  arch  for  each  cold  deck  machine 
as  production  could  be  increased  considerably  by 
this  method. 

This  area  would  be  a  two  or  three-year  location 
for  camp  one  equipment,  if  equipped  with  cat  and 
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arclies,  as  they  botli  are  of  the  opinion  winter  log- 
ging could  be  done  because  of  the  protected  nature 
of  the  area. 

Rafting  is  at  all  times  protected  and  with  the 
driving  of  ten  to  twelve  piling  would  be  a  simple 
matter  to  raft  with  the  outgoing  tide  as  the  slough 
is  from  8  to  10-feet  deep  depending  upon  the  height 
of  the  tide.  The  tide  goes  up  this  slough  for  a 
distance  of  a  mile  and  half.  These  rafts  when 
completed  could  be  pulled  with  the  camp  boat  right 
out  through  the  middle  of  this  stiff  boom  and  tied 
to  a  buoy  and  wait  the  arrival  of  the  tug  boat. 
Lambert  recommends  a  full  crew  of  the  two  present 
donkeys  and  two  cats  and  arches  with  ten  men  on 
the  cutting  crew,  making  a  total  of  36  men  for  the 
camp.  With  this  crew  and  additional  equipment, 
he  says  he  can  guarantee  60,000  daily  [152]  or  360,- 
000  per  week  every  week.  This  area  can  be  started 
by  March  15th  and  the  suggestion  is  that  if  the 
sale  can  be  consummated  arrangements  be  made 
to  start  moving  the  camp  and  machines  in  to  cold 
deck,  pending  the  arrival  of  cats  and  arches  on 
the  LCT  around  4-1-48.  This  is  by  far  the  best 
timber  and  the  best  logging  show  yet  visited  on 
the  west  side  of  Prince  William  Sound. 

Q.  (By  Mr.  Bell):  Mr.  Lambert,  after  you 
started  logging  there  did  you  find  conditions  just 
like  you  had  reported  it  to  them  before? 


vs.  Bruno  Agostino,  et  al.  245 

(Testimony  of  Keimetli  D.  Lambert.) 

A.     Yes,  they  were  similar. 

Q.     And  was  the  timber  good  at  this  place? 

A.     Yes. 

Q.  Was  there  any  way  for  two  outfits  to  oper- 
ate there  without  one  blocking  the  other? 

A.     No. 

Q.     It  had  to  be  one  exclusive  operation? 

A.     That  is  right. 

Q.  And  so  long  as  the  Barry  Arm  camp  or  the 
plaintiffs  in  this  case  were  operating,  the  other 
people — the  other  operators — could  not  get  in,  is 
that  right? 

Mr.  Boochever:  Your  Honor,  the  same  objec- 
tion I  have  been  making  on  leading  the  witness. 

Mr.  Bell :     I  will  withdraw  the  question. 

Q.  Were  there  any  opportunity  for  other  peo- 
ple to  get  in  [153]  there  so  long  as  Barry  Arm 
camp  was  operated?  A.     No. 

Q.  Mr.  Lambert,  was  the  pond,  what  we  call 
the  pond,  that  Mr.  Agostino  has  been  describing  to 
us,  was  that  used  for  logs  b}"  3^ou?  A.     Yes. 

Q.     Now,  will  you  describe  that  pond  to  the  jury? 

A.  Well,  the  pond  was  a  little  body  of  water 
that  he  had  staked  with  piling  all  the  way  around. 
It  was  a  place  to  raft  his  logs  in  and  it  was  approxi- 
mately about  eight-feet  of  water  in  there ;  at  a  high 
tide  it  was  very  good  rafting  ground. 

Q.  Now,  in  operating  there  how  did  you  put  the 
logs  in  that  pond?  A.     With  a  cat. 
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Q.  And  then  after  you  got  tliem  in  there  what 
did  you  do  with  them? 

A.     We  rafted  them,  put  them  in  a  boom. 

Q.  Would  you  please  tell  the  jury  what  you 
mean  by  putting  them  in  the  boom? 

A.  Well,  a  raft  of  logs  are  logs  that  are  put  up 
in  sections  with  boom  sticks  around  them  for  tow- 
ing to  the  mill. 

Q.  Did  you  do  that  right  along  for  the  Columbia 
Lumber  Company  there?  A.     Yes. 

Q.     Did  they  take  the  logs  away?  [154] 

A.     Yes. 

Q.  About  how  many  feet  of  logs  were  taken  out 
at  the  time  you  left  there  in  July? 

A.  Well,  I  don't  remember  now  oft'-hand  how 
much  I  did  take  out. 

Q.  Do  you  know  how  much  was  cut  up  to  that 
time  ? 

Mr.  Davis :  Now,  Your  Honor,  this  is  completely 
irrelevant  to  the  issue  of  this  case.  I  move  that 
the  witness  not  be  allowed  to  answer  that  question 
until  clarified. 

The  Court:     I  do  not  see  the  relevency. 

Mr.  Bell :  All  right,  Your  Honor,  I  am  not 
pushing. 

Q.  Do  you  Ivuow  whether  or  not  the  Columbia 
Lumber  Company  had  made  a  purchase  of  timber 
up  Mosquito  Creek  prior  to  your  landing  there? 

A.     I  understood  thev  had. 
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q.     Do  yon  know  .whether  or  not  tliat  purchase 
was  made  before  or  after  you  landed? 
,  A.     I  understood  it  was  made  before  I  ever  went 
in  there. 

Q.  And  do  yon  know  how  far  up  IMosquito 
Creek   this   pnrchase   extended? 

A.     I  think  it  was  aronnd  three  miles. 

Q.  And  how  far  np  had  you  logged  off  for  them 
at  the  time  you  left? 

A.     At  the  time  that  I  left 

Mr.  Davis:  Your  Honor,  the  same  objection.  I 
think  it  [155]  has  no  relevance  to  this  case  at  alL 

The  Court:     Objection  sustained. 

Mr.  Bell:     Exception. 

The  Court:     Exception  is  noted. 

Q.  (By  Mr.  Bell)  :  Mr.  Lambert,  is  Mosquito 
Creek  a  navigable  stream? 

A.  No,  it  would  be  for  rowboats  or  something 
like  that. 

Q.  When  you  started  logging  there  did  you  log 
over  the  250,000  foot  area  that  Bruno  Agostino 
held? 

Mr.  Boochever:  Object  to  that  question  as  not 
being  clear  what  they  mean  by  "logging  over" — did 
he  log  that  area? 

Q.  (By  Mr.  Bell):  All  right,  did  he  log  that 
area  ? 

A.  I  have  no  knowledge  of  knowing  what  that 
area  is.  The  Forest  Service  had  never  put  out 
anv  boundaries — anv  boundary  lines  there.     I  uu- 
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derstood  tliat  tlie  Columbia  Lumber  Company  had 

a  sale. 

Q.  Did  you  start  at  the  boundary  of  the  log- 
ing  woods  that  had  been  logged  by  the  Barry  Arm 
people  and  go  on  up? 

A.  Yes,  I  started  right  at  their  last  cutting 
and  Avent  from  there  right  on  up. 

Q.     It  was  a  continuous  operation? 

A.     That  is  right. 

Mr.  Bell:     I  think  that  is  all,  Your  Honor. 

The  Court :     Court  will  stand  in  recess  until  five 
minutes  [156]  past  three. 
(Short  recess.) 

The  Court:  The  record  without  objection  will 
show  all  members  of  the  jury  are  i3resent.  Counsel 
may  proceed. 

Cross-Examination 
By  Mr.  Boochever: 

Q,  Mr.  Lambert,  I  understood  you  to  say  that 
you  went  up  there  in  March  of  1948  up  to  Barry 
Arm,  is  that  right,  sir?  A.     Yes. 

Q.  And  at  that  time  you  weie  under  a  contract 
with  Colum]3ia  Lumber  Company,  is  that  right? 

A.  I  had  signed  a  contract  for  them  but  I  at  that 
time  was  working  for  wages. 

Q.  Did  you  have  a  contract  for  wages  at  that 
time  ? 

A.  No,  but  I  was  paid  by  wages.  It  was  a 
verbal  contract. 

Q.     With  whom?  A.     AVith  Mr.  Morgan. 
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Q.     Were  you  on  the  Company's  payroll? 

A.     Yes. 

Q.  And  you  were  paid  wages  from  the  Oom- 
pany  payroll?  A.     Yes. 

Q.     Are  you  sure  of  that,  Mr.  Lambert? 

A.     Yes. 

Q.  I  want  to  show  you  your  contract  here  to  re- 
fresh your  memory,  see  if  you  can  recognize  this 
document  here,  sir?  [157] 

A.     (No  response.) 

Q.     Can  you  identify  that  document? 

A.     Yes,  that  is  the  contract  we  signed  in  Seattle. 

Mr.  Boochever :  At  this  time  I  wish  to  move  that 
this  contract  be  introduced  into  evidence  as  Defend- 
ant's D. 

Mr.  Bell :    We  have  no  objection. 

The  Court:  Without  objection  the  document  may 
be  received  as  Defendant's  Exhibit  D  and  may  be 
read  to  the  jury. 

Mr.  Boochever:  "This  contract,  entered  into  be- 
tween the  Columbia  Lumber  Company  of  Alaska, 
hereafter  referred  to  as  the  Company,  and  K.  D. 
Lambert,  hereafter  referred  to  as  the  Con- 
tractor, ..." 

Q.  Are  you  the  one  known  as  K.  D.  Lambert  in 
this  contract  ?  A.     Yes. 

Mr.  Boochever:  "...  is  for  the  purpose  of  log- 
ging for  the  Company  at  the  Barry  Arm  site,  or 
other  places  as  designated  later,  in  the  Prince  ^^'il- 
liam  Sound  area. 


250  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Kenneth  D.  Lambert.) 

"Tlie  Company  is  to  turn  over  to  Contractor  the 
complete  camp  and  equipment,  known  as  Camp  One, 
for  the  express  purpose  of  producing  logs  to  no 
one  but  the  Company.  The  terms  and  conditions  of 
this  oxDeration  are  to  be  as  follows: 

"1.  The  Company  hereby  agrees  that  so-called 
Camp  One  will  be  completely  equipped,  including 
a  camp  boat,  and  other  necessary  tools  and  equip- 
ment, for  the  proper  production  and  full  operation. 

*'2.  The  Comi^any  agrees  that  they  will  furnish 
roofing  paper  and  other  incidentals  necessary  to  put 
the  camp  in  livable  condition  after  it  is  located  on  a 
permanent  footing.  The  Company  also  agrees  that 
they  will  purchase  proper  mattresses,  blankets,  etc., 
for  the  camp  as  well  as  necessary  cooking  utensils. 

"3.  The  Company  further  agrees  that  the  equip- 
ment will  be  in  operating  condition  and  will  be 
equipped  with  new  lines  and  blocks  necessary  for 
efficient  production  of  logs. 

"4.  The  Contractor  agrees  that  he  will  use  care 
and  discretion  in  the  operation  of  this  machinery 
and  will  see  that  the  machinery  is  in  the  same  condi- 
tion at  the  end  of  »the  season  as  at  the  start,  reason- 
able wear  and  tear  excepted,  or  financial  provisions 
made  for  this  repair  and  overhaul  work. 

"5.  The  Contractor  agrees  that  $2  per  M  shall 
be  held  out  for  the  repurchase  of  blocks,  lines, 
parts,  and  other  equipment  that  might  have  to  be 
replaced  in  the  season. 

'6.     The  Contractor  agrees  that  all  costs  of  log- 
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gins;  will  be  chargeable  to  his  account  except  stump- 
age. 

''7.  The  Contractor  agrees  to  be  charged  witli 
$100  per  month  for  bookkeeping  work  in  tlie  office 
at  Whittier. 

"8.  The  Contractor  agrees  to  maintain  a  pvodup- 
tion  of  at  least  50M  per  day  six  days  per  week  from 
April  15  forw^ard  to  the  end  of  the  season. 

"9.  The  Contractor  further  agrees,  in  explana- 
tion of  above  [159]  Paragraph  No.  6,  that  trans- 
])ortation  costs  and  all  other  expenses  incurred 
towards  getting  crews  and  supplies,  will  be  charged 
to  him,  aside  from  the  freight  saved  by  LCT  do- 
livery. 

"10.  It  is  mutually  agreed  that  a  price  of  $21 
for  these  logs  be  paid  Contractor,  based  upon  the 
Forest  Service  Scale',  properly  rafted  and  moored 
for  the  company  tug  to  tow.  This,  less  the  above- 
mentioned  $2  deduction,  is  to  ])e  ])aid  on  the  net 
Forest  SerA'ice  Water  Scale,  on  the  10th  of  the 
ni')nth  following  delivery. 

"11.  It  is  mutually  agreed  that  the  Company 
will  work  with  Contractor  regarding  the  towing  of 
boom  sticks  and  moving  of  rafts  after  being  finished 
at  camp. 

"12.  It  is  mutually  agreed  that  the  $2  per  M 
deduction  wall  be  returned  to  the  Contractor  at  the 
end  of  the  season,  less  whatever  cost  is  necessary 
to  ])ut  the  camp  equipment  and  supplies  in  proper 
condition. 
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"13.  It  is  mutually  agreed  that  the  Company 
will  charge  groceries,  provisions,  and  supplies  to 
the  Contractor  at  laid  down  Whittier  cost  plus 
10%  and  that  shipping  tickets  or  invoice  charges 
shall  accompany  each  and  every  delivery  to  said 
camp.  It  is  also  mutually  agreed  that  this  is  a  local 
condition  that  must  be  worked  out  between  the  two 
jjarties. 

"Agreeing  to  the  above  conditions  and  terms  of 
contract,  both  parties  hereto  set  their  hands  this 
16th  day  of  February,  1948.  [160] 

"(signed)  Geo.  W.  Morgan,  Columbia  Lumber 
Company  of  Alaska;  (signed)  K.  D.  Lambert,  K.  D. 
Lambert,   Contractor;    (signed)    C.  M.  Ring,  Wit- 


ness." 


Q.  (By  Mr.  Boochever)  :  Now,  Mr.  Lambert, 
in  conformity  with  that  contract  you  hired  your  own 
men,  did  you,  to  go  up  there  and  log  for  you"? 

A.     Yes. 

Q.  And  you  w^re  the  boss  of  those  men  and  in 
charge  of  them  and  could  fire  them  and  tell  them 
what  to  do,  is  that  right?  A.     Oh,  yes. 

Q.  No  one  came  in  and  said  you  do  this,  that 
or  the  other  thing  with  regard  to  the  details  of  the 
work "?  A.     No. 

Q.  Now,  you  were  to  start  producing  as  of  April 
15th  under  that  contract?  A.     Yes. 

Q.  And,  of  course,  that  would  necessitate  about 
a  month's  preparation,  wouldn't  it?  A.     No. 
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Q.  About  liow  long  would  that  take,  Mr.  Lain- 
Lert?  A.     Two  weeks. 

Q.  And  so  you  were  up  there  at  the  end  of  March 
there  for  the  purpose  of  getting  ready,  is  tliat  riglit? 

A.  No,  for  the  purpose  of  moving  the  camp  jmd 
the  A-frame  from  Hobo  Bay  to  Barry  Arm.  The 
camp  and  the  A-frame,  they  [161]  were  about  to 
sink.  They  were  covered  by  ice  and  snow,  Tliat 
was  what  I  was  sent  there  for  was  to  get  tliem  out. 

Q.     So  you  moved  those  over,  is  that  right? 

A.     Yes. 

Q.  The  first  time  you  went  over  there  Mr.  Agos- 
tino wouldn't  let  you  land,  is  that  correct? 

A.  I  went  there  without  the  camp.  T  went  there 
with  the  boat  first. 

Q.     He  told  you  he  w^ould  not  let  you  land? 

A.     Yes. 

Q.  Isn't  it  a  fact  he  told  you  if  your  men  tried 
to  land  he  w^ould  shoot  you?  A.     No. 

Q.     Did  he  make  it  to  some  of  your  men? 

A.     Not  to  my  knowledge. 

Q.  Then  you  subsequently  went  over  again  with 
Mr.  RowtII,  is  that  right?  A.     Yes. 

Q.  And  at  that  time  he  again  said  he  wouldn't 
let  you  land,  is  that  correct?  A.     Yes. 

Q.  And  then  you  w^ent  back  and  informed  Mr. 
Morgan  about  it  and  said  you  couldn't  land,  this 
man  wouldn't  let  you  land?  A.     That  is  right. 

Q.     And   Mr.   Morgan   said,   he  said— and   then 
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did  you  notify  [162]  Mr.  Agostino  that  Mr.  Morgan 

would  come  uj)  to  discuss  it  with  him? 

A.     Yes. 

Q.     You  have  never  had  authority  to  make 

The  Court:  I  think  counsel  ought  to  quote  the 
words. 

Q.  (By,Mr.  Boochever)  :  What  was  the  message 
that  you  took  back  from  Mr.  Morgan? 

A.  The  message  I  took  from  Mr.  Agostino  to 
Mr.  Morgan? 

Q.     From  Mr.  Morgan  to  Mr.  Agostino? 

A.  That  he  would  be  up  on  the  10th  of  the 
month. 

Q.     For  what  purpose? 

A.  To  make  some  necessary  provision  or  ar- 
rangement, whatever  you  like,  for  purchase  of  his 
equipment. 

Q.  Mr.  Morgan  did  not  state  that  he  was  pur- 
chasing equipment  at  that  time,  however? 

A.  No,  he  did  not.  He  said  he  would  come  up 
and  make  arrangements. 

Q.  Then,  subsequently,  Mr,  Morgan  came  up  in 
April,  is  that  right?  A.     That  is  right. 

Q.     Around  the  10th  of  April? 

A.     10th  of  April. 

Q.  And  in  your  presence  with  Mr.  Agostino,  Mr. 
Morgan  discussed  the  possible  purchase  of  that 
equipment,  is  that  right?  A.     Yes.  [163] 

Q.  And  at  that  time  did  Mr.  Agostino  offer  the 
equipment  for  purcha<se?  A.     Yes. 
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Q.     And  what  price  did  he  offer  it  for? 

A.  $19,000  for  the  equipment  and  $6,000  for 
the  buiklings. 

Q.     Did  Mr.  Morgan  accept  ov  reject  that  offer? 

A.     Neither  one. 

Q.     What  did  he  say? 

A.     He  offered  him  $300  a  month  rental. 

Q.  Did  he  say  that  he  would  buy  the  equi])ni<'iit 
for  that  price — in  regard  to  the  $19,000  and  $6,000, 
I  believe  you  said  before,  Mr.  Lambert,  that  he  said 
that  was  too  high  a  price? 

A.     He  did  say  it  was  too  high. 

Q.     So  he  never  accepted  that  offer? 

A.     He  never  accepted  the  offer. 

Q.  So  he  made  a  counter-offer  to  lease  the  equij)- 
ment  for  $300  a  month,  is  that  right? 

A.     Until  such  time  as  the  title  was  cleared  \\\). 

Q.     Did  Mr.  Agostino  accept  that  offer? 

A.     No,  he  demanded  a  third  down. 

Q.  And  that  was  the  end  of  the  negotiations,  is 
that  right? 

A.     lentil  such  time  as  the  cats  were  inspected. 

Q.     Were  the  cats  inspected?  A.    Yes. 

Q.  What  did  you  find  about  the  cats  about  how 
much  it  would  [164]  take  to  put  them  in  rumiing 
order  ?  A.     $10,000. 

Q.  And  at  that  time  Columbia  Lumber  already 
had  cats  there  at  Barry  Arm  of  their  own? 

A.     One  cat,  yes. 
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Q.  Which  was  suitable  to  be  used  in  logging, 
right?  A.     One  cat. 

Q.  And  the  Columbia  Lumber  had  its  own  build- 
ings there,  had  it  not?  A.     Yes. 

Q.  Which  you,  as  an  independant  contractor, 
took  there  and  were  operating,  right  ?  A.     Yes. 

Q.  From  April  15th  on  you  operated  as  an  in- 
dependent contractor,  is  that  correct? 

A.     That  is  correct. 

Q.  And  not  as  an  agent  of  Columbia  Lumber 
in  any  sense  of  the  word?  A.     That  is  right. 

Q.  Mr.  Lambert,  you  said  that  Mr.  Agostino  said 
you  could  go  ahead  and  take  possession,  when  was 
that? 

A.  That  was  before  we  took  the  camp  in;  that 
was  sometime  in  March. 

Q.     Sometime  in  March  ?  A.     Yes.  [165] 

Q.  You  went  in  and  you  landed  j^our  camp — the 
Columbia  Lumber  Camp  as  I  understand  it — in  the 
pond,  is  that  correct?  A.     Yes. 

Q.  And  you  landed  it  there  at  the  end  of  the 
pond  ?  A.     Right. 

Q.  You  did  not  go  over  into  Agostino 's  camp 
at  that  time  and  use  his  camp,  did  you? 

A.     No. 

Q.     You  never  took  possession  of  that? 

A.     Only  his  roads;  I  used  his  roads. 

Q.  You  used  the  road  over  his  lands  and  that 
is  the  only  thing  you  did  with  regard  to  his  prop- 
erty at  all?  A.     That  is  right. 
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Q.  Now,  there  was  some  talk  about  Mr.  Uowdl 
trying  to  get  the  Marshal,  isirt  it  tru(>  that  he  tri(>(l 
to  get  the  Marshal  so  that  you  could  land  there.  Dial 
was  what  he  wanted  the  Marshal  for  not  to  eject 
Mr.  Agostino,  to  see  that  Mr.  Agostino  would  let 
you  land? 

A.  Yes,  I  guess  that  was  it.  He  wanted  to  get 
permission  to  get  in  there  on  the  land. 

Q.  And  that  was  why  he  wanted  the  Marshal 
there  so  there  would  be  no  fight  about  getting  in  on 
the  ground,  isn't  that  right? 

A.  He  tried  to  get  the  Marshal  to  come  out  and 
evict  Mr.  Agostino. 

Q.     You  aren't  sure  on  that?  [166] 

A.     Yes,  I  am  sure. 

Q.  Wouldn't  Mr.  Rowell's  testimony  be  control- 
ling in  your  mind  what  he  did  on  that? 

A.    Yes,  it  would. 

Q.  Now,  you  said  something  about  starting  tlic 
cats  there  and  inspecting  them,  that  was  on  A])ril 
10th  I  believe  when  Mr.  Morgan  was  there  or  about 
that  time?  A.     Yes. 

Q.  Was  that  done  with  Mr.  Agostino 's  permis- 
sion? A.     Yes. 

Q.  And  that  was  to  inspect  them  to  see  about  a 
possible  purchase,  is  that  right? 

A.  Yes,  to  see  how  much  work  it  would  take  to 
put  them  in  condition. 

Q.     And  that  was  when  you  felt  it  would  take 
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$10,000 's  worth  of  work  to  jjut  them  in  j)osition  to 

use  *?  A.     Yes. 

Q.  You  did  all  your  logging  and  all  without  the 
use  of  Mr.  Agostino's  cat  at  all? 

A.     That  is  right. 

Q.  And  you  got  along  using  the  equipment  that 
Columbia  Lumber  furnished  you? 

A.     The  best  I  could  with  one  cat,  yes. 

Q.  Now,  the  timber  you  cut  you  understood  was 
timber  Columbia  Lumber  had  the  right  to  cut,  is 
that  right?  [167] 

Q.  And  you  have  never  cut  any  timber  know- 
ingly or  willingly  that  belonged  to  anyone  else,  is 
that  right?  A.     Yes. 

Q.  And  Columbia  Lumber  never  gave  you 
authority  to  cut  anj^one's  timber?  A.     No. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

The  Court:     Au}^  further  redirect  examination? 

Mr.  Bell:    Yes. 

Redirect  Examination 

By  Mr.  Bell: 

Q.  Mr.  Lambert,  you  testified  that  you  worked 
for  the  Columbia  Lumber  Company  up  until  you 
went  to  work  on  your  own  contract  did  you  not? 

A.    Yes. 

Mr.  Davis:  Your  Honor,  I  don't  think  he  testi- 
fied, at  any  rate  the  qiiestion  is  leading. 

The  Court:  Objection  is  sustained.  Ask  him 
whether  he  so  testified? 
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Q.  (By  Mr.  Bell):  Did  you  testify  tliat  y<.ii 
worked  for  the  Columbia  Lumber  Company-  up  to 
the  time  that  you  went  to  work  under  your  contract 
there  ?  A.     Yes. 

Q.  Did  you  testify  that  you  were  paid  a  salary 
from  tlie  Columbia  [168]  Lumber  Company  uj) 
until  the  time  you  went  to  work  under  your  con- 
tract? A.     Yes,  up  to  the  1st  of  April. 

Q.     AVere  you  paid  in  a  check?  A.     Yes. 

Q.  Mr.  Lambert,  I  hand  you  a  paper  that  has 
been  marked  Plaintiifs'  Exhibit  Identification  No. 
36  and  ask  you  to  state,  if  you  know,  what  that  is  ?    • 

A.     Yes,  that  is  a  statement  from  my  check. 

Q.  Now,  was  that  a  part  of  the  check  that  was 
given  to  you,  was  that  attached  to  the  check  at  the 
time  it  was  given  to  you?  A.    Yes. 

Q.  Is  that  what  is  connnonly  referred  to  as  a 
voucher?  A.     Yes,  that  is  a  voucher. 

Q.     And  who  delivered  that  to  you? 

A.     Columbia  Lumber  Company. 

Q.  Now,  I  hand  you  a  paper  that  is  marked 
Plaintiffs'  Exhibit  Identification  35  and  ask  you 
to  examine  that? 

A.     Yes,  this  is  for  the  month  of  March. 

Q.     Who  did  you  receive  that  from? 

A.     Columbia  Lumber  Company. 

Q.  And  is  it  in  the  same  condition  it  was  at  tlic 
time  you  received  it  with  the  exception  of  the 
Clerk's  marks?  A.    Yes. 
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Mr.  Bell:  We  now  offer  in  evidence  Identifica- 
tions 35  [169]  and  36. 

The  Court:    Is  there  objection? 

Mr.  Boochever:    No  objection. 

The  Court :  It  may  be  admitted  and  may  be  read 
to  the  jur}^ 

Mr.  Bell :    Identification  35 : 

"Columbia  Lumber  Co.  of  Alaska,  Whittier, 
Alaska,  Remittance  Advice  (Detach  this  stub  be- 
fore depositing),  184  hrs.  at  3.00-552.00;  32  hrs.  at 
4.50-144.00—696.00.  Employee  K.  D.  Lambert,  Pay 
period  ending  3/31/48,  Date  of  check  4/8/48,  total 
wages  696.00,  Social  Security  6.96,  Withholding  tax 
93.70,  Mess  &  Com  88.35,  10.80,  Total  deductions 
199.81,  Net  amount  496.19." 

Mr.  Bell:     Identification  36.     Same  heading. 

"48  hrs.  at  3.00-144.00,  8  hrs.  at  4.50-36.00— 
180.00,  Employee  K.  D.  Lambert,  Pay  period  end- 
ing 2/29/48,  Date  of  check  3/31/48,  total  wages 
180.00,  Social  Security  1.80,  Mess  &  Com.  45.25, 
2.55,   total   deductions   49.60,   net  amount   130.40." 

Mr.  Bell:  Mr.  Lambert,  will  you  please  tell  the 
jury  what  those  two  checks  were  given  you  for? 

A.  They  are  wages  for  moving  the  camp  from 
Hobo  Bay  to  Barry  Arm. 

Q.  What  was  the  last  date  you  worked  for  them 
in  that  operation? 

A.     It  was  the  31st  day  of  March.  [170] 

Q.  And  you  did  work  for  them  then  all  the 
time  stated  in  those  checks  ?  A.     Yes. 
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Q.     Now,  were  there  other  checks  issued? 

A.    No. 

Q.     Those  two  were  all  you  received? 

A.     Yes. 

Q.  And  during  that  period  of  time  were  xou 
engaged  in  their  business  or  your  business? 

A.     In  their  business. 

Q.  One  other  thing,  Mr.  Lambert,  you  were 
asked  a  question — Did  you  cut  only  timber  belong- 
ing to  the  Cohimbia  Lumber  Company — and  you 
stated  you  did.  Would  you  state  what  you  mean 
by  that,  explain  that? 

A.  Well,  it  is  my  belief  the  Columbia  Lumber 
Company  had  purchased  all  of  the  timber  in  that 
area. 

Q,  Did  that  include  the  timber  belonging  to 
these  plaintiffs  ? 

A.  Yes,  and  included  the  entire  sale  to  my 
knowledge. 

Q.  And  that  is  what  you  meant  then  by  saying 
that  you  cut  only  timber  belonging  to  them? 

A.     Yes. 

Q.  Then,  as  I  understand,  then,  from  the  time 
you  landed  there  on  you  were  imder  the  impression 
or  at  least  believed  that  the  Columbia  Lumber 
Company  had  bought  out  Mr.  Socha  and  Mr.  Agos- 
tino ?  [171]  A.     That  is  right,  yes. 

Q.     Now,  there  is  one  other  thing 

Mr.  Boochever:     Your  Honor,  I  object  to  that 
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last  question  as  leading  and  move  that  the  answer 

be  stricken. 

The  Court:  It  is  too  late.  Motion  denied.  The 
question  was  asked  and  answered  without  objec- 
tion. 

Mr.  Davis:  He  didn't  have  a  chance  to  object 
before  he  answ^ered  it. 

The  Court:  There  was  a  perceptible  lapse  of 
time  between  the  question  and  the  answer  and  it 
was  only  after  that  that  the  motion  comes  in. 

Q.  (By  Mr.  Bell) :  Mr.  Lambert,  there  was  a 
statement  in  the  contract  between  you  and  the 
Columbia  Lumber  Comj^any  that  was  read  by  op- 
posing counsel,  it  is  paragraj^h  8  of  the  contract, 
would  you  please  read  that  and  explain  to  the  jury 
what  that  paragraph  meant? 

^Ir.  Davis :  Your  Honor,  I  believe  that  the  paper 
itself  speaks  for  itself  and  I  don't  believe  that  the 
witness  should  be  allowed  to  testify  as  to  what  it 
means. 

The  Court :     Objection  is  sustained. 

Q.  (By  Mr.  Bell)  :  Mr.  Lambert,  I  believe  your 
contract  states  that  you  are  to  start  on  the  15th 
of  April,  did  you  start  at  that  time  or  before? 

Mr.  Boochever:  I  object  to  that  question.  Your 
Honor,  [172]  the  contract  speaks  for  itself  and  it 
doesn't  say  that. 

Mr.  Bell :  I  will  read  it  and  ask  him  if  he  did. 
"The  Contractor  agrees  to  maintain  a  production 
of  at  least  50M  per  day,  six  days  per  week,  from 
April  the  15th  forward  to  the  end  of  the  season." 
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Did  you  start  work  on  April  15th  or  did  yon  start 

at  some  other  period?     ' 

A.  I  started  falling  timber  on  the  6th  da\  of 
April. 

Q.  From  then  on  you  were  oji  your  own  as  a 
contractor  ?  A.     Yes. 

Q.  You  testified  you  started  in  working  with 
only  one  cat,  what  was  the  agreement  between  >ou 
as  to  how  many  cats  you  were  to  have? 

A.     Two. 

Q.  And  do  you  know  where  the  other  cat  was 
that  was  to  be  furnished  to  you? 

A.  No,  I  don't,  it  was  sold  in  Seattle  sometime 
or  other. 

Q.  Did  they  have  any  other  cat  in  that  vicinity 
other  than  the  one  you  were  using  except  what  in- 
terest, if  any,  they  had  in  the  caterpillars  belonging 
to  the  plaintiffs? 

Mr.  Boochever:  Your  Honor,  I  object  to  this  as 
new  matter  and  not  proper  redirect. 

The  Court :     Overruled,  you  may  answer. 

The  Witness:     Would  you  read  the  question. 
(Question  read.) 

A.     No,  they  didn't.  [173] 

Mr.  Boochever:  I  must  object  to  that  question, 
too,  because  it  implies  that  they  had  an  interest 
in  the  plaintiffs'  caterpillars  and  that  is  a  doul)le 
question.    I  move   that .  the  answer  be  stricken. 

The  Court:  I  didn't  understand  all  that  question 
said. 
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Mr.  Boocliever:  The  question  was  "Did  they 
have  any  other  cat  in  the  vicinity  except  the  interest 
they  had  in  the  plaintiffs'  cat?"  Now  the  question 
was  a  double  question  and  a  trick  one  for  that  rea- 
son because  it  implied  they  had  an  interest  in  the 
plaintiffs'  cats. 

The  Court :  I  remember  the  question  and  he  said 
"*  ^  *  the  interest,  if  any  *  *  *." 

Q.  (By  Mr.  Bell)  :  Did  you  recommend  a  D-7 
cat  or  D-8  cat?  A.     D-8. 

Q.     Did  they  furnish  you  any  D-8  cat  there? 

A.     No. 

Q.  Was  it  only — Was  the  only  D-8  cat  that 
was  in  the  vicinity  of  the  mouth  of  Mosquito  Creek 
or  the  Barry  Arm  area  the  cat  that  was  originally 
owned  by  the  plaintiffs  in  this  action? 

A.     Yes. 

Mr.  Bell:     That  is  all,  then,  Mr.  Lambert. 

The  Court:     An,y  further  cross-examination? 

Mr.  Boochever:     Yes,  Your  Honor. 

R  ecross-Examina  tion 

By  Mr.  Boochever:  [174] 

Q.  Now,  in  regard  to  the  pro])erty  of  Agostino 
and  Socha,  Columbia  Lumber  in  your  knowledge 
and  while  you  were  there  never  purchased  that 
property,  is  that  right?  A.     That  is  right. 

Mr.  Boochever:     That  is  all. 

Further  Redirect  Examination 

By  Mr.  Bell : 

Q.     Mr.  Lambert,  did  you  understand  his  ques- 
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tion  as  to  whether  or  not  that  there  was  a  i)iirchase 

of  this  property? 

A.  Well,  there  was  never  any  money  paid  down 
on  it.  To  my  knowledge  the  purchase  had  never 
went  through.  If  it  had  of  went  through  I  would 
have  used  Mr.  Agostino's  cats. 

Q.  Did  you  understand  his  question  when  lie 
said  there  was  no  purchase  ? 

A.  Well,  there  was  no  purchase  as  far  as  \ 
know  unless  they  would  actually  come  out  and  paid 
Mr.  Agostino.  That  would  of  been  a  purchase, 
wouldn't  it? 

Q.  Did  you  understand  that  there  was  an  agree- 
ment to  purchase? 

A.     There  was  an  agreement  to. 

Q.     There  was  an  agreement  to  pay  for  it? 

A.  Right,  as  far  as  I  know  there  was  never  any 
set  price  on  it  but  there  was  an  agreement. 

Q.  Now,  in  your  conversation  with  Mr.  Morgan 
on  the  telephone  or  in  the  telegrams  that  you  and 
Mr.  Ted  Rowell  sent  him,  was  the  price  made 
known  to  Mr.  Morgan?  [175]  A.     Yes. 

Q.  And  after  that  w^as  made  known  to  him  just 
tell  the  jur}^  what  Mr.  Morgan  said  for  you  to  do? 

A.  He  sent  a  wire  up  and  informed  I  and  ^Ir. 
Rowell  to  tell  Mr.  Agostino  that  he  would  be  \\\) 
sometime  on  the  10th  of  the  month  and  make  ar- 
rangements with  him  for  some  kind  of  a  settle- 
ment. 

Q.     For   some  kind  of  a  settlement? 

A.     That  is  it. 
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Q.  Now,  do  you  remember  whether  or  not  the 
$8,000  cash  and  part  payments  for  the  rest  was  men- 
tioned in  that  conversation? 

A.     What  was  that '^ 

Q.  Do  you  remember  whether  or  not  the  $25,000 
that  was  discussed  with  Mr.  Morgan  was  for  all 
cash  or  $8,000  of  it  in  cash  and  the  balance  for 
payments  % 

^Ir.  Boochever:  That  is  leading,  your  Honor, 
and  object  to  it. 

The  Court:     Objection  sustained. 

Mr.  Bell:     Exception. 

Q.  Do  you  remember  how  or  what  was  said  be- 
tween you,  Mr.  Rowell  and  Mr.  Morgan  about  how 
the  purchase  price  was  to  be  paid? 

A.     You  mean  over-the-phone  conversation? 

Q.     Yes,  sir.  A.     No,  I  don't.  [176] 

Q.  Were  you  present  at  any  time  when  Mr.  Mor- 
gan made  any  statements  about  how  it  was  to  be 
paid?  A.     No. 

Q.  Well,  do  you  know  what  was  discussed  be- 
tween Mr.  Agostino  and  Mr.  Morgan  on  April  10th, 
did  you  hear  that  conversation?  A.     Yes. 

Q.  Now,  was  that  a  part  of  the  conversation 
there  as  to  how  the  $25,000  was  to  be  paid? 

A.  Mr.  Agostino  gave  him  the  price  of  $25,000 
for  the  entire  lot  and  Mr.  Morgan  said  it  was  too 
much,  and  through  further  discussion  Mr.  Agostino 
told  Mr.  Morgan  to  make  me  an  offer  and  Mr.  Mor- 
gan offered  him  the  $300  a  month  rental  on  the 
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equipment  and  Mr.  Agostino  said  be  couldn't  accept 
that,  that  he  had  to  have  a  third  down  before  he 
could  get  a  clear  title  to  the  property,  and  tliat  was 
the  extent  of  the  conversation. 

Q.  And  did  that  conversation  prolong  au\-  far- 
ther at  that  time? 

A.     Not  to  my  knowledge,  no. 

Q.  Then,  what — how  soon  after  that  was  it  tliat 
]\lr.  Morgan  told  you  to  start  the  machinery  and 
see  how  it  worked"?  ' 

A.     It  w^as  sometime  later  in  tlie  afternoon. 

Q.     But  on  the  same  date?  A.     Same  date. 

Q.     And  on  the  same  visit?  A.    Yes. 

Q.  And  you  were  alread}^  in  there  and  landed 
at  that  time  and  [177]  had  started  your  falling  tim- 
ber, hadn't  you? 

Mr.  Davis:  Your  Honor,  that  question  is  deM- 
nitely  leading  and  I  object  to  it. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Bell)  :  I  will  ask  it  again.  Were 
3^ou  already  in  there  at  that  time?  A.     Yes. 

Q.  And  had  you  started  falling  timber  before 
that  time?  A.     Yes. 

The  Court:     Any  further  cross-examination? 

Further  Recross-Examination 

By  Mr.  Boochever: 

Q.  Were  you  using  Mr.  Agostino 's  equipment 
before  that  time?  A.     No. 

Mr.  Boochever:     That  is  all. 


268  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Kenneth  D.  Lambert.) 

Further  Redirect  Examination 
By  Mr.  Bell: 

Q.     Where  were  you  puttmg  the  logs? 

Mr.  Boochever:  I  object  to  that  as  improper  re- 
redirect. 

The  Court:  We  have  crossed  back  and  forth 
often  enough. 

Mr.  Bell :  He  has  raised  that  question.  We  have 
got  to  ask  about  that  pond. 

The  Court :     All  right,  counsel  may  proceed.  [178] 

Q.  (By  Mr.  Bell)  :  Were  you  using  the  Barry 
Arm  camp  pond?  A.     Yes. 

Mr.  Boochever:  Object  to — implying  as  to  the — 
there  is  no  evidence  as  to  the  pond  belonging  to 
any  camp. 

The  Court :     Overruled. 

Q.  (By  Mr.  Bell)  :  I  didn't  understand  your 
answer  ? 

A.     Yes,  we  were  using  the  pond. 

The  Court:  No  matter  whether  it  is  the  Barry 
Arm  pond  or  some  other  pond  you  were  using  the 
only  pond  that  was  around  there? 

The  Witness:     That  is  right. 

The  Court:  Do  you  wish  this  witness  to  remain 
in  attendance  the  rest  of  the  day? 

Mr.  Bell:  I  don't  think  we  will  need  him  the 
rest  of  the  day. 

Mr.  Davis :     We  will  excuse  him. 

The  Court:  You  may  be  excused  the  remainder 
of  the  day  but  you  had  better  come  around  in  the 
mornins'. 

(Witness  excused.) 
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Mr.  Eoss :     Call  Mr.  Socba. 

STANLEY  SOCHA 

called  as  a  witness  herein,  being  first  duly  swurn, 
testified  as  follows:  [179] 

Direct  Examination 

By  Mr.  Ross: 

Q.     State  your  full  name  to  tbe  Court  and  jury? 

A.     Stanley  Socba. 

Q.  Mr.  Socba,  are  you  a  partner  witb  Mr.  Bruno 
Agostino  in  tbe  operations  or  were  you  a  partner 
in  tbe  operations  at  Barry  Arm  camp  in  tbe  logging 
business?  A.     Yes,  I  was. 

Q.  Did  you  ever  belp  or  assist  Mr.  Agostino  in 
constructing  tbe  camp  in  wbicb  you  operated  tbere  ? 

A.     Yes,  I  did. 

Q.  Was  tbe  pond  in  wbicb  you  kept  your  logs 
tbere,  was  tbat  a  natural  pond  altogether? 

A.     It  wasn't  at  tbat  time. 

Q.  Well,  explain  to  tbe  Court  and  tbe  jury  what, 
if  you  did  anything  to  it,  you  bad  to  do  to  it  to 
make  it  usable? 

A.  It  was  a  worn-out  bay  filled  up  with  logs, 
stumps  and  God  knows  what  not  before  the  pond 
was  cleared  up  to  be  used  as  a  pond. 

Q.     Well,   did  you  clear  it  out? 

A.     Sure  we  did. 

Q.  How  long  did  it  take  you  to  clear  out  tbe 
place  tbat  was  used  for  a  log  pond? 

A.     Around  the  pond  it  took  us  from  Septeiubor 
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'til  the  snow  left  the  ground,  next  build  up  the  road 

and  fixed  up  the  pond. 

Q.     Did  you  have  to  use  any  cat?  [180] 

A.  Yes,  we  had  to  use  a  cat  all  the  time  for  roads 
and  the  same  thing  in  the  pond. 

Q.  AYhat  did  it  cost  you  to  build  that  pond, 
Mr.  Socha? 

A.  Well,  I  couldn't  tell  you  right  now  but  it 
took  four  men,  rough  estimate — October,  November, 
December,  January,  February  and  March — that  is 
about  six  or  seven  months'  work  to  build  the  roads 
and  the  pond. 

Q.     The  roads  and  the  pond?  A.     That  is  it. 

Q.  Do  you  know  how  much  of  that  time  it  took 
to  build  the  pond  part,  to  get  the  pond  usable? 

A.  I  don't  remember  exactly  how  much  time  we 
put  in  but  we  work  on  the  pond  off  and  on  at  all  the 
time,  so  everytime  a  log  we  had  to  go  back  in  the 
pond  and  fix  up  the  gates. 

Q.  Did  you  have  to  drive  any  piling  there  in 
order  to  make  the  pond  usable? 

A.  Yes,  we  had  no  pile  driver  so  we  dug  our 
holes  with  a  shovel  on  the  low  tides  when  the  pond 
happened  to  be  dry  and  we  put  them  two  in  a  row 
about  three  feet  apart,  we  will  say,  clear  across 
the  pond  and  had  floating  logs  so  that  they  could 
raise  up  and  down. 

Q.  So  you  are  not  able  to  tell  the  Court  and  the 
jury  how  much  you  think  that  it  cost  to  build  the 
pond? 
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A.  I  couldn't  tell  jom,  somebody  can  tig u re  lour 
men's  wages  and  the  price  of  a  cat,  rough  estiiiiat(\ 
I  wouldn't  do  that  [181]  again  but  we  will  oive  a 
month's  time. 

Q.     Month's  time?  A.    Yes. 

Q.  During  all  the  controversies  or  all  the  con- 
versations surrounding  the  purchase  of  Barry  Arm 
campsite  by  Columbia  Lumber  Com])any,  Avere  you 
there  during  any  of  the  time  when  that  conversa- 
tion took  place?  A.     No,  wasn't  there. 

Q.  Did  Mr.  Agostino  have  your  consent  to  take 
any  action  he  w^anted  to  take  in  order  to  sell  the 
Barry  Arm  camp  to  the  Columbia  Lumber  Com- 
pany? A.     That  is  right. 

Q.  Were  3^ou  and  Mr.  Agostino  the  owners  of 
Barry  Arm  camp?  A.     Yes,  we  were. 

Q.     In  March,  1949?  A.     Yes. 

Q.     You  were  the  owners  ?  A.     Yes. 

Mr.  Ross:     That  is  all. 

Mr.  Boochever:     No  cross,  your  Honor. 

(Witness  excused.) 

Mr.  Bell:     We  rest,  your  Honor. 

Mr.  Davis:  At  this  time,  your  Honor,  we  would 
like  to  make  some  motions  and  I  believe  they  should 
be  made  out  of  the  presence  of  the  jury.  [182] 

The  Court:  Jury  may  retire  to  the  jury  room 
until  they  are  recalled. 

Mr.  Davis :  If  the  Court  please,  Mr.  Bell  and 
Mr.  Ross.  The  defendant,  Columbia  Lumber  Com- 
pany, at  this  time  moves  for  a  directed  verdict  in 
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this  case  in  favor  of  the  defendant  on  several  dif- 
ferent grounds. 

In  the  first  place,  on  the  ground  that  the  supposed 
contract  here  is  apparently  an  oral  contract  within 
the  terms  of  the  statute  of  frauds,  by  the  terms  of 
which  the  defendant  cannot  be  bound  unless  there 
was  some  memorandum  in  writing  or  some  con- 
sideration paid  or  unless  possession  was  taken  of 
the  property  supposedly  sold  with  the  intention  to 
take  it  under  this  sale. 

In  the  second  place,  the  plaintiffs  here  have 
pleaded  an  oral  agreement  on  or  about  the  24th  day 
of  March  of  1948  by  the  terms  of  which  they  claimed 
that  they  sold  the  equipment  in  question  to  the 
defendant  on  that  date  for  the  j)rice  of  $25,000. 

Now,  on  the  state  of  the  record  as  it  now  stands, 
giving  the  plaintiffs  the  strongest  inference  that  can 
be  drawn  from  their  evidence,  there  was  no  contract 
entered  into  on  or  about  the  24th  day  of  March 
or  at  any  other  time  mitil  an  oral  agreement  was 
reached  in  July  or  late  June  of  1948,  w^hich  agree- 
ment was  later  reduced  to  w^riting,  at  least  in  part. 

The  writing  was  signed  by  the  parties.  The  con- 
sideration was  $10,000  not  $25,000,  and,  apparently 
for  some  reason,  that  agreement  likewise  was  not 
ever  consummated  and  in  any  event  the  plaintiffs 
have  not  sued  here  upon  that  agreement.  They  have 
sued  specifically  on  oral  agreement  entered  into 
between  certain  parties  on  the  24th  of  March  or 
thereabouts. 

Now,  there  isn't  a  shred  of  evidence  of  any  kind  I 
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to  show  an  oral  agreement  entered  into  at  any 
time  on  or  about  the  2-l:th  of  March.  The  most  tliat 
can  be  said  from  the  evidence  as  we  have  it  is  that 
Mr.  Agostino  made  an  offer  to  sell  certain  property 
somewhere  in  the  neighborhood  of  the  20tli  oT 
March  of  1948;  that  that  offer  was  communicated 
to  Mr.  Morgan  and  that  Mr.  Morgan  says  "I  will 
be  up  to  see  if  I  can  settle  this  matter."  That  is  ilu' 
best  face  you  can  put  on  the  plaintiffs'  evidence. 

On  the  10th  of  April  following  the  communica- 
tion of  that  oifer,  Mr.  Morgan  did  come  up  and  at 
that  time  he  specifically  rejected  the  offer  as  made, 
said  it  was  too  high,  that  he  would  not  deal  on 
those  terms.  He  offered  at  that  time  a  counter 
]u*oposition  which  Mr.  Agostino  refused  and  no 
contract  was  reached,  no  agreement  was  reached  be- 
tween the  parties  at  all  on  the  best  face  you  can 
put  on  the  plaintiffs'  evidence. 

Now,  the  plaintiffs  here  have  also  sued  on  some 
sort  of  a  goods-sold-and-delivered  proposition  in 
tlieir  cause  of  action  No.  3,  and  there  has  been 
considerable  evidence  introduced  here  to  try  to 
show  that  Columbia  Lumber  Company  used  tlie 
plaintiffs'  equipment  and  that  therefore  they  must 
be  stuck  for  the  reasonable  [184]  value  of  that 
equipment.  I  suppose  that  is  the  theory  we  are 
working  under  here  since  there  certainly  was  not 
any  consummated — the  minds  of  the  parties  never 
met  at  any  time  upon  an  agreement  as  to  a  price. 

Now,  so  far  as  that  goes,  your  Honor,  the  only 
evidence  here  is  that  Columbia  Lumber  never  at 
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any  time  took  i)ossession  of  any  of  the  equipment 
in  question. 

There  is  some  evidence  at  this  time  that  Mr. 
Lambert,  an  independent  contractor,  did  use  certain 
roads  which  Mr.  Agostino  says  belonged  to  him. 
And  there  is  some  e^ddence  that  the  inde])endflnt 
contractor,  Mr.  Lambert,  did  use  a  certain  pond 
which  Mr.  Agostino  says  was  his  iiond.  Now,  your 
Honor,  of  course,  knows  what  the  law  is  and  unless 
I  am  mistaken  the  law  is  that  all  parties  in  common 
have  the  right  to  use  titles  and  that  no  one  party 
can  put  a  boom  across  tideland  and  say  ''This  is 
mine;  everybody  else  has  got  to  stay  out"  but  that 
is  what  the  j^laintiff  is  trying  to  do  here  and  that 
is  the  real  basis  for  his  claim. 

He  has  tried,  he  has  pounded  away  here  and 
there  with  various  witnesses  but  he  hasn't  been  able 
to  show  at  all  that  Mr.  Lambert  used  anything  that 
he  calls  "his"  except  these  ponds  and  these  roads. 

The  roads  were  on  Public  Domain.  They,  as  your 
Honor,  can  see  from  the  plat,  are  not  on  any  claim 
of  Mr.  Agostino 's  that  he  had  any  right  to  claim  as 
exclusive  possession.  They  are  [185]  not  within  the 
limits  of  his  timber  claims.  His  timber  claims  were 
off  to  the  left  somewhere. 

The  best  that  can  be  said  is  that  Mr.  Agostino 
squatted  on  public  ground  for  the  purpose  of  logging 
public  ground,  and  that  another  contractor  getting 
out  logs  for  Columbia  Lumber  used  roads  crossing 
that  ground  and  used  a  tidewater  pond  in  getting 
out  logs  under  an  independent  contract  he  has  with 
Columbia  Lumber. 
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Now,  certainly,  as  Mr.  Agostino  said,  as  seems  to 
be  the  evidence  here,  you  can't  come  on — you  can't 
go  into  this  ground  that  you  have  under  lease  from 
tlie  Government  without  my  permission  or  witliout 
buying  me  out.  The  most  charitable  thhig  lliat  we 
can  say  is  that  Mr.  Agostino  was  mistaken  as  to 
his  rights.  Certainly  the  law  would  have  allowed 
them  to  use  the  tidelands  to  get  to  their  projjert)' 
whether  Agostino  wanted  to  or  not,  and  if  there  was 
a  boom  across  there,  there  isn't  any  evidence  that 
there  was,  but  if  there  had  been  any  boom  across 
the  mouth  of  the  creek  so  that  thej^  coukhi't  get  in, 
they  would  be  entitled  to  move  the  boom  so  that 
they  could  get  in. 

It  might  be  questionable  as  to  whether  they  would 
have  the  right  to  use  the  roads  across  the  ground 
that  Agostino  had  pre-empted  in  order  to  get  access 
to  the  lands  farther  up  the  creek,  I  don't  know,  but 
at  any  rate  if  the  roads  were  used  they  were  used 
by  Mr.  Lambert  in  his  independant  contract.  [186] 
Because,  apparently  in  hauling  the  houses  and  the 
equipment  up  to  the  Columbia  Lumber  Company — 
the  so-called  Columbia  Lumber  Company — actually 
it  was  actually  a  Lambert  camp,  in  hauling  the 
buildings  up  to  that  site  they  went  up  the  creek 
and  unloaded  up  there  at  the  pond  which,  T  say,  they 
had  a  perfect  right  to  do. 

It  appears  to  me  that  there  is  a  complete  failure 
of  proof  on  the  part  of  the  plaintiffs  either  to  show 
any  oral  agreement  at  all — on  the  contrary,  they 
have  shown  there  Avasn't  any  oral  agreement.  They 
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haven't  showed  any  quota  of  merit  or  goods  having 
been  sold  and  goods  delivered  as  between  Columbia 
Lumber  and  Mr.  Agostino  and  they  haven't  pleaded 
the  contract  which  actually  was  later  signed.  Had 
they  done  so  we  would  have  had  some  defenses  to 
that  contract,  but  this  suit  isn't  about  that  contract 
at  all  apparently. 

Thank  you,  your  Honor.  [187] 


The  Court :  The  first  cause  of  action  of  the  plain- 
tiffs' amended  complaint  in  this  action  is  based  upon 
an  alleged  contract  of  purchase  and  sale  and  is,  as 
I  understand  it,  it  is  x^leaded  under  the  statute. 

The  third  cause  of  action,  which  is  the  only  one 
remaining  other  than  the  first  since  the  second  was 
ordered  stricken,  is  based  upon,  as  I  understand  it, 
the  common  law  pleading  of  indebitatus,  that  is, 
being  indebted  he  assumed  or  promised  to  pay.  But 
in  the  third  cause  of  action  a  number  of  the  para- 
graphs in  the  first  cause  of  action  are  adopted  by 
reference  and  therefore  the  third  cause  of  action 
and  the  first  cause  of  action,  as  I  concede  them  to  be, 
are  not  widely  different  and  in  some  aspects  iden- 
tical. 

There  is,  as  I  understand  the  amended  complaint, 
at  this  time  no  cause  of  action  which  is  analogous 
to  the  common  law  plea  of  quantum  meruit  or 
quantum  valebat.  Quantum  meruit,  I  suppose,  being 
roughly  translated  "as  much  as  he  deserved"  and 
quantum  valebat  "as  much  as  they  were  worth." 
The  latter  is  the  one  that  is  ordinarilv  used  or  the 
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form  of  it  is  ordinarily  used  where  the  pleading  is 
for  a  sale  for  the  reasonable  value  thereof  where 
there  is  no  specific  expressed  agreement  as  to  the 
purchase  price. 

I  have  examined  the  pleadings  particularly  to  see 
if  either  the  first  or  the  third  cause  of  action  could 
be  construed  as  a  cause  of  action  based  upon  the 
reasonable  price  of  the  property  sold  and  delivered, 
if  any  was  sold  and  delivered.  In  my  judgment,  al- 
though it  is  a  serious  thing  to  interfere  with  the 
putting  of  a  case  to  the  jury,  upon  any  cause  of 
action  there  is  not  sufficient  evidence  to  warrant 
putting  the  case  to  the  jury  [203]  upon  the  first 
cause  of  action  as  an  agreed  contract  of  purchase 
and  sale  for  the  agreed  price  of  $25,000. 

As  has  been  pointed  out,  neither  Mr.  Lambert  nor 
Mr.  Rowel  1  is  authorized  to  make  any  contract  upon 
the  responsibility  of  either  on  behalf  of  the  Colum- 
bia Lumber  Company.  The  most  that  they  could  do 
would  be  to  carry  messages  from  Mr.  Agostino  to 
the  Columbia  Lumber  Company  office  and  bring  a 
message  back,  and  that  is  precisely  what  they  did. 
-  The  testimony  of  Mr.  Agostino  and  Mr,  Lambert 
is  not  entirely  harmonious  but  in  most  respect  it  is 
substantially  so  and  out  of  it  all  I  am  convinced 
that  there  is  enough  to  go  to  the  jury  on  a  contract 
of  purchase  and  sale  for  a  reasonable  price.  It 
would  be  analogous  to  my  going  into  a  grocery 
store  and  buying  a  sack  of  flour  and  taking  it  awa^^ 
without  saying  anything  about  the  price.  I  would 
be  liable  for  the  reasonable  price. 
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In  this  case  there  was  a  discussion  into  the  price 
but  the  parties  evidently  didn't  agree  upon  the  price, 
but  the  Columbia  Lumber  Company  did  agree  to 
take  over  the  property  and  accepted  possession  of 
it  and  in  that  respect  I  am  convinced  that  Mr. 
Lambert  was  their  agent  and  having  accepted  pos- 
session of  the  property  they  are  bound  to  pay  the 
reasonable  value  thereof. 

Not  only  was  Mr.  Lambert  their  agent  but  this 
w^hole  scheme  was  confirmed  by  Mr.  Morgan  when 
he  came  to  the  property  on  [204]  the  10th  of  April. 
He  didn't  then  reject  anything  except  the  price  of 
$25,000.  He  didn't  tell  his  people  to  go  away  and 
not  bother  Mr.  Agostino  any  more.  He  was  quite 
willing  to  take  everything  that  Agostino  could  give 
and  take  his  chances  on  payment  of  it  later  in  some 
fashion ;  get  it  as  cheap  as  he  can,  which,  I  suppose, 
is  legitimate  business.  But  he  cannot  be  permitted 
to  get  all  the  benefits  that  Agostino  could  give  him 
and  then  walk  away  saying  "I  am  not  bound  to  pay 
anything"  and  "You  will  have  to  look  to  some 
independent  contractor  or  to  the  man  in  the  moon 
for  your  pay"  and  "It  isn't  worth  anythmg."  In 
my  judgment,  before  the  thing  can  go  to  the  jury 
there  must  be  an  amended  pleading  that  will  set 
out  the  date  that  an  agreement  was  entered  into — 
the  plaintiffs  sold  and  delivered  to  the  defendant 
and  the  defendant  accepted  certain  property  includ- 
ing the  timber  permit  and  other  things  of  the  rea- 
sonable value  of  whatever  the  plaintiffs  claim  the 
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reasonable  value  is  and  then  the  matter  will  be  up 
to  the  jury  to  fix  the  reasonable  value. 

That  is  my  view  of  the  case  at  present  and  counsel 
may  have  mitil  tomorrow  morning  to  file  an 
amended  pleading  in  which  they  can  keep  their 
present  two  causes  of  action,  if  they  wish  to,  but 
there  must  be  a  cause  of  action  based  upon  a  sale 
and  delivery  for  reasonable  value. 

Then,  by  appropriate  instructions  the  jury  will 
be  asked  to  find  the  reasonable  value  of  the  property 
delivered  to  the  [205]  defendant,  if  any  was  de- 
livered. 

The  motion  for  an  instructed  verdict  is  denied 
and  the  jury  may  be  recalled. 

Mr.  Davis:  Before  the  jury  is  recalled,  your 
Honor,  did  you  say  that  the  first  cause  of  action  was 
not  to  go  to  the  jury? 

The  Court:  The  first  cause  of  action,  as  I  con- 
ceive it  to  be,  cannot  go  to  the  jur}^ 

Mr.  Davis:  Then  in  the  event  an  amended  com- 
plaint is  filed,  it  should  not  include  the  first  cause 
of  action? 

The  Court:  That  is — my  view  is  that  the 
amended  complaint  should  not  include  the  first  cause 
of  action. 

Mr.  Bell:  Your  Honor,  may  we  do  that  by  sup- 
plemental complaint  or  should  there  be  filed  an 
amended  complaint? 

The  Court:  It  can  be  done  by  a  supplemental 
complaint  but  in  that  event  the  supplemental  com- 
plaint alone  will  go  to  the  jury. 
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The  answer  interposed  may  be  considered  an 
answer  to  the  supplemental  complaint  if  counsel  so 
desire. 

Mr.  Davis:  If  we  desire  to  file  an  answer  we 
may  have  it  to  file? 

The  Court:  Yes,  the  amended  answer  now  on 
file  can  be  considered  as  an  answer  to  the  supple- 
mental complaint,  if  counsel  wish.  However,  there 
will  be  some  difference  in  paragraphing  and  so  on 
so  perhaps  after  the  supplemental  answer  is  filed 
counsel  [206]  will  desire  to  file  an  answer  and  time 
will  be  afforded  for  that. 

Mr.  Davis:  I  asked  the  Court  as  to  whether 
under  his  ruling — .  While  I  am  at  it,  your  Honor, 
I  think  the  same  thing  is  true  as  to  the  third  cause 
of  action  as  it  now  stands'? 

The  Court :  As  the  third  cause  of  action  now 
stands  I  think  it  ought  not  to  go  to  the  jury  because 
it  incorporates  the  provisions  of  the  first  cause  of 
action  with  respect  to  the  contract  of  purchase  and 
sale  for  the  specific  sum  of  $25,000.  The  third 
cause  of  action  is  one,  as  I  pointed  out,  of  , 

assumes  that  being  indebted  they  promise  to  pay. 
The  third  cause  of  action  by  amendment  could 
stand  but  as  it  is  now  stated  it  ought  not  to  go  to 
the  jury  and  I  think  I  shall  not  permit  it  to  go  to 
the  jury. 

Mr.  Davis:  We  can  have  the  usual  exceptions 
to  the  Court's  rulings'? 

The  Court:     Exceptions  will  be  noted. 

Jury  may  be  recalled. 
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The  record  will  show  all  members  of  the  jury 
present.    Defendant  may  call  a  witness. 
Mr.  Boochever:     Mr.  Jacobsen. 

E.  M.  JACOBSEN 

called  as  a  witness  herein,  being  duly  sworn,  testified 
as  follows:  [207] 

Direct  Examination 

By  Mr.  Boochever: 

Q.     What  is  your  name,  sir? 

A.     E.  M.  Jacobsen. 

Q.     What   is   your   occupation? 

A.     I  am  Supervisor  for  the  Forest  Service. 

Q.  Have  you  been  subpoenaed  to  appear  as  a 
witness  here?  A.     I  have. 

Q.     Who  subpoenaed  you? 

A.     The  plaintiff. 

Q.  Now,  Mr.  Jacobsen,  are  you  the  Supervisor 
of  the  area  where  Barry  Arm  is  located? 

A.     Yes,  I  am. 

Q.  Are  you  familiar  with  who  have  been  granted 
timber  rights  in  that  area?  A.     Yes. 

Q.  Has  the  Columbia  Lumber  Company  or  was 
the  Columbia  Lumber  Company  granted  an  exten- 
sive timber  right  there  early  in  1948? 

A.     What  do  you  mean  "extended?" 

Q.     Extensive — a   large   timber   right? 

A.     Yes. 

Q.  Did  they  have  the  right  to  go  in  there  to  cut 
that  timber? 
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Mr.  Bell:  I  object  to  that  as  a  conclusion  of  the 
witness. 

The  Court:     Overruled.  [208] 

Q.  (By  Mr.  Boochever)  :  They  did  have  the 
right,  you  say,  to  go  in  there  and  cut  that  timber? 

Mr.  Bell:  I  object  to  that  as  leading  and  sug- 
gestive. 

The  Court :     Read  the  question. 

(Question  read.) 

The  Witness:     Yes. 

Mr.  Bell:  Wait  a  minute.  I  object  and  ask  that 
his  answer  be  stricken.  Your  Honor  has  asked  that 
it  be  read  and  now  he  has  answered  the  question  and 
I  move  that  the  answer  be  stricken. 

The  Court:  The  o])jection  is  overruled  and  the 
motion  is  denied. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever) :  Mr.  Jacobsen,  do  you 
know  whether  Mr.  Agostino  and  Mr.  Socha  had  tim- 
ber rights  in  there? 

Mr.  Bell :  I  object  to  that  for  the  same  reason — 
because  that  would  be  a  conclusion  of  whether  they 
had  rights  in  there.  He  would  be  passing  on  the 
laws  of  the  land  and  it  would  be  equal  to  Russia. 

The  Court :  No,  he  can  tell  what  he  knows  of  the 
facts  as  far  as  his  office  is  concerned  or  his  depart- 
ment is  concerned. 

Q.  (By  Mr.  Boochever) :  What  is  a  timber 
right,  Mr.  Jacobsen? 
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The  Court:  I  think  a  "right"  is  the  wrong  per- 
mit; isn't  [209]  it  "permits"? 

The  Witness:  It  doesn't  make  much  difference 
whether  we  call  it  a  right.  They  are  granted  a  priv- 
ileg(^  to  cut  the  timber  on  the  lands. 

Q.  (By  Mr.  Boochever)  :  Who  owns  the  title 
to  that  landf  A.     The  Government. 

Q.  The  United  States  Forest  Service  acting  for 
the  Government  grants  various  people  permission 
to  cut  timber  on  that  ?  A.     Yes,  sir. 

Q.  Mr.  Jacobsen,  you  say  the  Columbia  Lumber 
Company  did  have  a  permit  to  go  in  there  and  cut 
timber  in  1948  *?  A.     They  did  have. 

Q.     In  Barry  Arm  area?  A.     Yes. 

Q.  I  will  show  you  a  map  which  was  drawn  by 
Mr.  Agostino  and  is  marked  Plaintiffs'  Exhibit  for 
Identification  No.  2,  and  it  purjDorts  to  represent 
Mr.  Agostino 's  camp  at  Barry  Arm  and  some  other 
property  there,  and  ask  you  to  look  at  this  map  and 
see  if  you  can  tell  what  it  is  about  there  first  and 
orient  yourself  with  it? 

A.  I  have  seen  a  lot  of  maps  and  I  never  seen 
one  without  an  arrow  showing  directions  before,  so 
I  can't  orient  myself  too  well  with  it. 

The  Court :     Do  the  jurors  hear  the  witness  ? 

The  Witness:  I  believe  that  this  is  supposed  to 
])e  Mosquito  [210]  Creek.  It  is  labeled  Mosquito 
Creek  running  through  here.  I  think  it  is  oriented 
this  way — the  way  it  lies  before  me,  which  is  fine. 

Q.     (By    Mr.    Boochever)  :     Now,    according    to 
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that  map  there  are  some  blocks  marked  out  here  as 
being  Agostino's  timber  that  he  had  the  .right  from 
the  Forest  Service  to  cut,  would  you  say  whether 
or  not  that  is  approximately  where  his  timber  per- 
mit began  the  right  to  cut? 

A.  Yes,  it  is  not  correct  by  any  means  but  it  is 
an  idea. 

Q.  Approximately  where  was  the  area  that  Co- 
lumbia Lumber  had  the  right  to  cut? 

A.  AVell,  that  is  beyond  up  anywhere  else  but 
this  area. 

Q.  In  other  words,  just  aliout  all  the  other  tim- 
ber in  that  area?  A.     Correct. 

Q.  Before  Colimibia  Lumber  had  that  right  was 
that  advertised  for  sale  by  the  Forest  Service  for 
bids? 

A.     Advertised  31  days  according  to  law. 

Q.  And  anyone  could  bid  on  that — could  have 
bid  on  that  if  he  desired  ?  A.     Yes. 

Q.  But  Columbia  Lumber  Company  was  awarded 
that  contract,  is  that  correct  ?  A.     Right.  [211] 

Q.     Permit,  I  believe,  would  be  the  correct  word  ? 

The  Court:  What  is  the  technical  name,  do  you 
call  it  a 

The  Witness :  It  is  a  contract.  It  is  a  permit  if 
it  is  a  less  amount  than  100  dollars  and  it  is  a  sales 
agreement  in  an  amount  of  100  to  500  and  it  becomes 
an  advertised  contract  over  500  dollars  stumpage 
value. 

The  Court:     Anything  further? 
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Q.  (By  Mr.  Boochever) :  Do  you  know  whether 
Mr.  Agostino 's  timber  there  that  he  had  the  permit 
to  cut  has  been  cut  now'? 

A.     It  is  not  completed. 

Q.  There  is  still  some  of  that  that  has  never  been 
cut?  A.     It  is  still  jDending. 

Q.  That  means  it  has  never  been  cut  to  your 
knowledge  to  date,  is  that  right?  A.     Yes. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

Cross-Examination 

By  Mr.  Bell : 

Q.  You  have  known  Agostino  for  quite  a  number 
of  years,  haven't  you?  A.     I  have. 

Q.  He  has  been  cutting  timber  at  that  place  since 
1944,  hasn't  he? 

A.     I  think  that  is  correct.  [212] 

Q.     Or  '45,  possibly? 

A.     '44 — '43,  the  sale  was  first  made,  yes,  '44. 

Q.     And  he  cut  in  1945,  '46  and  '47,  didn't  he? 

A.     Yes,  sir. 

Q.  I  hand  you  a  paper  that  has  been  identified 
as  Defendant's  Identification  A.  I  will  ask  you  to 
state  whose  signature  that  is  at  the  bottom  of  that 
instrument?  A.     That  is  my  signature. 

The  Court:  I  think  that  has  been  admitted,  Mr. 
Bell. 

Mr.  Bell :     It  has  been.  Your  Honor. 

The  Court:     It  is  Defendant's  Exhibit  A. 

Mr.  Bell:     It  is.    I  apologize.    It  says  "Identiti- 
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cation"  and  then  it  says  "Exhibit".    That  is  my 

mistake. 

Q.     That  is  your  signature  on  that? 

A.     Yes. 

Q.  That  is  what  is  termed  a  right  to  cut  timber, 
isn't  it? 

A.  No,  that  is  a  modification  of  the  original  tim- 
ber sale. 

Q.     It  is  an  extension  of  timber  sales? 

A.     Yes. 

Q.  Now,  then,  that  extends  this — you  intended 
by  this,  then,  as  I  understand  it,  all  timbers  shall 
be  cut  and  removed  on  or  before  and  none  later 
than  December  31,  1948? 

A.     That  is  correct. 

Q.  And  he  had  a  perfect  right  to  cut  timber  until 
December  31,  1948,  didn't  he?  [213] 

A.     Yes,  sir. 

Q.  Now,  then,  you  are  familiar  with  the  location 
there  at  the  mouth  of  Mosquito  Creek,  aren't  you? 

A.     I  am. 

Q.  Can  you  get  your  big  boat  in  there  only  at 
high  tide? 

A.  Well,  I  wouldn't  want  to  navigate  that  creek 
at  any  time. 

Q.     Did  you  ever  take  your  big  boat  in? 

A.     Never. 

Q.     How  do  you  go  in? 

A.     Go  in  by  small  skiff. 

Q.     You  tie  your  big  boat  outside  ?  A.     Yes. 
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Q.  Is  that  the  only  available  way  of  getting  in 
to  the  timber  that  lies  above  and  beyond  the  mouth 
of  Mosquito  Creek? 

A.     Yes,  that  is  the  only  available  way  to  get  in. 

Q.  And  Agostino  and  Mr.  Socha  had  been  oper- 
ating at  that  place  for  several — three  or  four  years, 
haven't  they?  A.     Yes. 

Q.     You  have  seen  their  camp  there,  haven't  you? 

A.     Yes. 

Q.     It  was  a  nice  camp,  wasn't  it? 

A.     Very  fine  camp. 

Q.  I  will  ask  you  to  look  at  this  letter  and  state, 
if  you  know,  w^hat  it  is.  I  will  have  it  marked  Plain- 
tiffs'  Exhibit  Identification  No.  37.  Do  you  recog- 
nize that  letter?  [214]  A.     Yes. 

Q.     AVho  wrote  the  letter?  A.     I  did. 

Q.  And  that  was  mailed  to  those  people  or  deliv- 
ered personally  to  Herman  H.  Ross,  was  it  not? 

A.     Yes. 

Q.  And  that  letter  speaks  the  truth,  doesn't  it, 
it  does  as  far  as  it  could  be  ?  A.     Yes. 

Mr.  Bell :     I  now  offer  it  in  evidence. 

Mr.  Boochever:     Your  Honor,  I  object  to  it  as 

irrelevant  and  immaterial.    I  don't  think  there  is 

any  relevancy  to  that  letter. 

The  Court:     I  will  be  glad  to  hear  from  counsel 
I 
ibut  at  the  present  moment  I  do  not  see  the  relevency 

of  it. 

1     Mr.  Bell:     Very  well,  please  allow  me  an  objec- 

ition. 
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The  Court:  Objection  is  sustained  but  it  may  be 
filed  to  become  a  part  of  the  record.  Has  it  been 
marked  for  identification? 

Mr.  Bell:  Yes,  sir,  Plaintiffs'  Exhibit  Identifi- 
cation No.  37. 

T]ie  Court :     It  may  l^e  filed. 

Q.  (^y  Mr.  Bell)  :  Do  you  know  who  has  had 
possession  of  the  premises  at  the  mouth  of  Mosquito 
Creek  since  March  or  April  of  1948?  [215] 

A.     No.   No,  not  to  be  sure. 

Q.     Have  you  ]3een  in  there  several  times? 

A.     I  have  been  in  there  twice  this  year. 

Q.  Were  you  in  there  quite  a  number  of  times 
last  year?  A.     Once  only,  I  believe. 

Q.  And  what  was  the  occasion  for  your  goins: 
in  then? 

A.     When — last  year  or  this  year? 

A.     Last  year? 

A.     Last  year  I  made  an  inspection  of  the  areas. 

Q.  Did  you  go  on  the  ground  at  the  old  Barry 
Arm  Camp? 

A.  No,  I  don't  believe  I  did.  I  went  up  the  creek 
U])  the  river  with  a  small  boat. 

Q.  And  how  far  up  the  river  can  you  go  with  a 
small  boat? 

A.     Depending  on  the  state  of  the  tide. 

Q.     Well,  how  far  did  you  go  that  time? 

A.  With  the  high  tide  you  can  go  up  to  the 
Columbia  Lumber  cami^  which  is  on  way  up  the 
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creek,  I  would  say  a  half  to  three-quarters  of  a  mile 

uj)  from  the  mouth  of  the  creek. 

Q.  Half  to  three-quarters  of  a  mile  from  the 
mouth  of  the  creek?  A.     Yes. 

Q.  Have  you  been  around  the  house  of  Bruno 
Agostino  or  Mr.  Socha  and  Mr.  Agostino  this  year'? 

A.     I  have. 

Q.     Who  is  in  that  place  now?  [216] 

A.  The  Columbia  Lumber  Company  watchman 
was  there  when  I  last  visited.  Yes,  that  is  right. 

Q.     And  when  was  that? 

A.     I  wish  I  could  recall  the  date. 

Q.     AYell,  the  approximate  date? 

A.  I  came  very  unprepared  because  I  didn't 
know  what  was  going  to  be  asked  of  me. 

Q.     Approximately  ? 

A.     A  month  or  so  ago. 

Q.  It  would  be  possibly  March  or  April  of  this 
7ear  that  the  Columbia  Lumber  Company  watch- 
man was  there,  is  that  right? 

A.     I  would  ^ay  the  first  part  of  May. 

Q.     Of  May?  A.     Yes. 

Q.     Do  you  know  who  this  watchman  is? 

A.     It  is  Mr.  Hooper — Mr.  and  Mrs.  Hooper. 

Q.  And  do  you  know  where  the  sawmill  is  now? 
Did  you  see  the  sawmill  that  Mr.  Agostino  and  Mr. 
Socha  had  in  there?   Did  you  see  that  this  trip  in? 

A.     Yes,  I  did. 
,    Q.     AYhere  is  that? 

i    A.     That  is  on  a  point  of  land  about  600  to  800 
iceet  away  from  the  camp — from  Bruno's  camp. 
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Q.  And  this  watchman  that  you  are  speaking  of, 
did  you  talk  with  him?  [217]  A.     I  did. 

Q.  And  is  he  still  an  employee  of  the  Columbia 
Lumber  Company?  A.     He  is. 

Q.  Do  you  know  how  much  timl)er  the  Columbia 
Lumber  Company  took  out  of  there? 

Mr.  Davis :  Your  Honor,  I  think  that  is  purely 
irrelevant. 

The  Court:  I  think  it  may  have  some  bearing; 
at  any  rate,  the  objection  is  overruled.  It  may  be 
admitted. 

The  Witness:  Less  than  two  million  felled  and 
taken  out.   I  cannot  give  you  it  exact. 

Q.  (By  Mr.  Bell)  :  Wasn't  it— to  refresh  your 
memory — wasn't  it  around  three  million  feet? 

A.     Beg  your  pardon? 

A.  Wasn't  it  three  million  feet  that  they  took 
out  ? 

A.     No,  I  don't  think  it  was  that  much  taken  out. 

Q.     They  are  not  cutting  there,  are  they? 

A.     They  are  cutting  there  now. 

Q.     They  are  still  cutting? 

A.     They  are  still  cutting. 

Q.  And  are  they  still  using  Mosquito  Creek  for 
their  inlet  and  outlet?  A.     Yes,  sir.- 

Q.     Do  they  use  the  same  logging  pond  ? 

A.     The  same  as  what?  [218] 

Q.  The  logging  pond  or  the  pond  that  was  used 
by  Agostino  and  Mr.  Socha? 

A.     No,  they  used  the  mouth  of  the  creek. 
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Q.  They  have  got  a  place  down  at  the  mouth  of 
the  creek  that  they  stop  the  whole  creek  up,  you 
mean? 

A.  Well,  the  water  runs  freely  underneath  the 
logs,  if  that  is  what  you  mean. 

Q.  Do  their  logs  go  down  below  the  pond  that 
was  made  by  Agostino  and  Mr.  Socha  and  go  on 
down  below,  do  they?  A.     Yes. 

Q.     They  are  using  all  of  the  creek  nowf 

A.     I  think  I  am  safe  in  saying  that,  yes. 

Q.  And  how  far  up  the  creek  have  they  cut  the 
timber  ? 

A.     Mile  and  one-half — mile  and  one-quarter. 

Q.  How  far  up  the  creek  do  they  have  the  right 
to  cut  the  timber? 

A.     I  believe  it  is  very  close  to  three  miles. 

Q.  And  you  stated  that  Agostino 's  timber  was 
not  quite  all  cut,  what  do  you  mean  b}^  that? 

A.     May  I  answer  that  question  in  my  own  way? 

Q.     Sure,  you  just  tell  us. 

A.  The  first  sale  was  made  to  Mr.  Agostino  or, 
rather,  to  M.  A.  Jacobs,  and  it  was  in  the  amount 
of  $500  stumpage  value,  which  is  a  half -million  feet. 
Et  was  not  marked  except  by  natural  [219]  bound- 
aries. It  was  from  a  point  of  land  to  an  old  cut-over 
area.  The  next  sale  was  around  the  point  and  up 
to  a  little  lagoon  or  inlet  and  I  think  that  is  what 
^ou  had  reference  to  a  little  while  ago  which  was 
sailed  their  booming  grounds.   Does  that  explain  it? 

Q.     Is  there  piling  driven  in  there — piling  set  in? 
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A.  "  Yes,  hand-set  piling  in  there. 

Q.     And  that  is  where  they  boomed  their  logs'? 

A.  That  is  where  Mr.  Agostino  and  his  associate 
boomed  their  logs,  yes. 

Q.  Now,  they  had  another  250,000  feet  to  cut 
according  to  that  statement  that  you  signed  there. 
That  gave  an  extension  until  December  31,  1948  to 
cut  ?  A.     Yes. 

Q.  Now,  did  the  Columbia  Lumber  Company 
then  ^^•hen  they  came  in  and  took  o^er,  did  they  cut 
or  are  they  the  only  people  that  have  cut — ever  cut 
any  logs  in  there  since? 

A.     Yes,  they  are  the  only  people. 

Q.  And  whatever  part  of  the  area  that  was  al- 
lowed to  Mr.  Socha  and  Mr.  Agostino,  if  any  logs 
have  been  cut  it  has  been  cut  by  the  Columbia  Lum- 
ber Company?  A.     Definitely,  yes. 

Q.  And  has  it  pretty  well  been  cut  over — the 
whole  area  up  for  a  mile  and  one-half? 

Mr.  Davis:  I  object  to  that  last — the  mile  and 
one-half  [220]  has  nothing  to  do  with  the  Agostino 
and  Socha 

Mr.  Bell :     He  is  confusing  the  issue. 

Q.  Has  the  area  for  a  mile  or  mile  and  one-half 
up  the  creek  above  the  Socha  camp  been  pretty  well 
cut  over?  A.     No. 

Q.     There  are  some  logs  in  there  yet? 

A.     I  don't  expect  they  will  finish  this  year. 

Q.     Are  they  cutting  in  there  now? 

A.     They  are  working  in  there,  yes. 
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The  Court:  I  think  we  had  better  suspend  until 
tomorrow  morning.  The  trial  will  be  continued  un- 
til tomorrow  morning  at  10  o'clock  and  in  the  mean- 
time I  am  obliged  to  charge  you  again  that  you 
ought  not  to  discuss  the  case  among  yourselfs  or 
with  others  or  listen  to  any  conversation  about  it 
and  not  form  or  express  an  opinion  until  it  is  finally 
submitted  to  you.  Court  now  stands  adjourned  until 
10  o'clock  tomorrow  morning. 

(Whereupon,  at  5:00  p.m.,  Wednesday,  June 
1,  1949,  the  hearing  was  adjourned  until  10:00 
a.m.  the  following  day.) 

Thursday,  June  2,  1949 

(Whereupon,  at  10:00  a.m.,  the  above-entitled 
matter 'came  on  for  taking  of  testimony.) 

The  Court :  Roll  may  be  called  of  the  regular 
jury. 

(Names  of  members  of  the  jury  were  called 
and  answered  to.) 

The  Clerk :     They  are  all  present,  Your  Honor. 

The  Court:  Mr.  Jacobsen  may  resume  the  wit- 
ness stand.   Counsel  may  inquire. 

Mr.  Davis:  If  the  Court  please,  I  have  some  re- 
quests that  I  would  like  to  make  to  the  Court  and 
J  think  probably  should  be  made  outside  the  hear- 
ing of  the  jury. 

1    The  Court :     Jury  may  retire  to  the  jury  room 
jantil  recalled. 
!    Mr.  Davis:     If  the  Court  please,  at  10  o'clock— 
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about  two  minutes  ago — we  were  served  with  a  pro- 
posed amended  complaint  in  this  case.  We  have 
read  it  hurridly  but,  of  course,  not  thoroughly.  Dur- 
ing the  night  and  in  view  of  the  Court's  ruling 
yesterday  we  have  attempted  to  draw  an  answer  to 
the  proposed  second  amended  complaint,  of  course 
shooting  in  the  dark  as  w^e  didn't  know  exactly  what 
w^as  going  to  be  in  it.  We  found  we  ran  into  all 
kinds  of  difficulty  in  trying, to  make  that  pleadings, 
and,  as  we  see  the  pleadings,  we  have  here,  it  is 
apparent  we  are  going  to  have  to  make  motions  to 
strike — other  motions  against  the  complaint  as  tiled, 
and  it  is  apparent  that  we  are  going  to  have  to 
2:)roceed  on  an  entirely  different  theory  from  what 
we  j^roceeded  on  in  the  case  \\p  to  now.  Accord- 
ingly, in  view  of  the  Court's  ruling  on  the  motions 
I  made  yesterday  and  the  complaint  which  we  now 
have,  at  this  time  I  would  like  to  [224]  move  the 
Court  for  entry  of  a  non-suit  against  the  plaintiffs 
in  this  case  without  prejudice  in  the  plaintiffs  if 
they  care  to  do  so  to  commence  an  action  on  this 
theory  that  they  are  now  i^roceeding  under  or  such 
other  theory  as  they  may  see  fit.  The  reason  for 
that  is,  as  will  be  apparent  from  a  reading  of  the 
pleadings,  the  new  complaint  is  on  an  entirely  dif- 
ferent theory  from  anything  to  which  we  previously 
proceeded  or  which  we  previously  pleaded.  It  is  a 
different  theory  from  what  we  were  following  at 
the  time  we  cross-examined  witnesses  who  had  pre- 
viouslv  been  heard.    It  is  on  the  theorv  which  will 
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require  us  to  secure  evidence  wliicli  we  do  not  liave 
here  at  this  time,  which  we  could  not  have  expected 
to  ])e  required  to  meet  under  the  pleaduigs  and  tlie 
state  of  the  record  as  it  was  at  the  start  of  the  trial 
and  evidence  which  will  take  us  a  little  while  to  i^et 
together. 

It  seems  to  me  the  proper  way  now  in  view  of  the 
ruling  of  the  Court  is  that  this  trial  be  declared  a 
non-suit  and  let  the  plaintiffs  file  a  complaint,  if 
they  care  to  do  so,  and  let  us  then  make  our  ])lead- 
ings  in  the  usual  course  and  then  go  to  trial  on  that 
theory.  I  feel  that  we  would  he  damaged  beyond 
repair  to  try  to  go  ahead  with  this  trial  on  the  new 
theory.  I  don't  see  how  we  possibly  can  be  called 
upon  to  meet  the  theory  here  presented.  I  would 
like  at  this  time  to  make  that  motion. 

The  Court:  The  motion  will  be  denied  for  the 
reason  that  [225]  counsel  had  every  right  to  antici- 
pate that  that  might  be  the  ruling  of  the  Court  and, 
in  fact,  in  counsel's  argument  yesterday  I  recall  he 
explicitly  stated  that  he  thought  that  the  third  cause 
of  action,  as  stated  in  the  ]:)laintiff's  amended  com- 
plaint, was  based  upon  the  theory  of  reasonable 
value.  I  disagreed  with  counsel  then  and  I  do  now. 
But  now  that  an  amended  complaint  has  been  filed 
based  upon  reasonable  value  and  in  no  other  way 
departing  from  the  original  complaint  I  believe  it 
would  be  a  denial  of  justice  to  dismiss  it  and  com- 
pel the  plaintiffs  to  start  all  over.  In  fact,  our 
modern  theory  of  pleadings  is  all  against  it  and 
that  would  have  l)een  necessary  200  years  ago  but 
it  isn't  necessarv  now  and  the  motion  is  denied. 
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Mr.  Davis :  Your  Honor,  I  may  have  said  yester- 
day I  thought  the  third  cause  of  action  was  an  action 
for  reasonable  value.  If  I  so  said  I  mis-stated.  I 
didn't  think  it  was  a  cause  for  reasonable  value; 
I  thought  it  was  an  action  for  2:oods  sold  and  deliv- 
ered.  I  thought  that  was  what  I  said.  At  any  rate 
there  wasn't  anything  in  that  cause  of  action  at  all 
which  had  anything  to  do  with  reasonable  value. 

The  whole  theory  of  the  case  was  that  there  was 
a  set  contract  at  $25,000.  Xow,  we  come  to  Court 
anticipating  that  we  would  be  able  to  show  that 
there  wasn't  any  oral  contract  made  on  or  about 
March  24th  for  $25,000,  and  I  think— and  the  Court 
has  so  I'uled — that  we  have  shown  that  there  wasn't 
am^  [226]  such  contract  and  it  appears  to  me  at  this 
time  to  require  us  to  go  ahead  on  an  entirely  diifer- 
ent  theory  of  reasonable  value  is  asking  more  of  us 
than  we  should  be  required  to  bear.  Now,  if  the 
Court's  ruling  is  to  stand,  and  as  I  suppose  it  will, 
then  I  would  ask  that  this  matter  be  continued  to 
allow  us  time  to  plead  to  this  complaint  and  make 
a  motion,  if  we  see  that  motions  are  necessary  to 
the  complaint,  and  to  get  in  a  proper  answer  to  that 
complaint  and  to  allow  the  plaintiffs  then  to  file 
reply,  if  they  care  to  do  so. 

Now,  I  agree  with  the  Court  that  we  are  not  acting 
under  the  old  strict  rules  of  common  law  i)leadings 
where  if  a  person  sued  for  goods  sold  and  delivered 
and  it  turned  out  that  what  he  was  actually  sueing 
for  was  money — That  was  thrown  out  of  Court.  I 
agree,  we  are  not  operating  under  those  rules.   But 
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the  whole  function  of  proceedings  is  to  notify  the 
parties  as  to  what  is  to  be  required  on  a  suit  and 
to  boil  down  the  issues  so  we  don't  go  here  and  there 
in  the  Court  room  in  all  directions,  so  that  we  will 
have  some  idea  what  theory  we  are  following,  and 
T  believe  it  is  absolutely  improper  to  allow  the  plai]i- 
tiff  at  this  stage  to  change  his  theory  entirely  as  he 
has  done  and  require  us  to  meet  that  theory  in  the 
middle  of  the  trial. 

The  Court:  The  plaintiff  is  simply  filing  a  coin- 
plaiiit  to  meet  the  testimony  given.  The  Court  re- 
quires it,  otherwise  some  other  disposition  would 
have  had  to  be  made  of  the  action.  I  [227]  don't 
believe  the  defendant  is  being  put  under  any  burden 
at  all.  The  defendant  had  every  right  to  face  what- 
ever issue  might  arise  legally  out  of  the  facts  of  the 
case. 

How  much  time  does  counsel  require  to  file  mo- 
tions and  other  things'? 

Mr.  Davis :  Your  Honor,  I  think  if  w^e  may  have 
until  this  afternoon  at  two  o'clock  we  may  by  that 
time  have  our  motions  and  a  proposed  answer  to 
this  complaint. 

The  Court :  That  request  will  be  granted  and  the 
jury  will  be  recalled. 

Mr.  Davis:  The  record,  of  course,  Your  Honor, 
will  show  the  usual  exceptions  to  the  ruling? 

The  Court:  Yes,  but  counsel  in  order  to  protect 
his  record  may  take  all  the  exceptions  that  he  deems 
are  necessary.  Record  will  show  that  the  defendant 
excepts  to  all  the  rulings  of  the  Court. 
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Record  will  show  without  objection  that  all  mem- 
bers of  the  jury  are  present. 

Ladies  and  Gentlemen  of  the  Jury,  yesterday  in 
your  absence  arguments  were  had  upon  questions 
of  law  with  which  you  have  no  concern  now,  and 
as  a  result  of  a  decision  made  by  the  Court  after 
hearing  arguments  upon  the  questions  of  law  then 
presented  the  plaintiifs  have  filed  a  second  amended 
complaint  in  this  action.  The  defendant  requires 
time  to  make  adequate  and  proper  response  to  the 
second  amended  complaint  and  for  that  reason  [228] 
the  trial  of  the  case  will  be  suspended  until  2  o  'clock 
this  afternoon.  Please  report  again  at  2  o'clock  this 
afternoon,  and  you  may  now  be  excused  until  that 
hour.  In  the  meantime,  remember  your  duty  not  to 
discuss  the  case  among  yourselves  or  with  others 
and  not  to  listen  to  any  conversations  al)out  it  and 
not  to  form  or  express  an  opinion  until  it  is  finally 
submitted  to  you.   That  is  all,  you  may  now  retire. 

(Whereupon,  at  10:30  a.m.,  Thursday,  June 
2,  1949,  the  hearing  was  adjourned  until  2:00 
p.m.  the  same  day.) 

Afternoon  Session 

The  Court :     Roll  of  the  jury  may  be  called. 

(Names  of  the  members  of  the  jury  were 
called  and  answered  to.) 

The  Clerk :     They  are  all  present,  Your  Honor. 
The  Court:     Is  counsel  ready  to  proceed? 
Mr.  Bell:     We  are  ready. 
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Mr.  Boochever:  Your  Honor,  in  accordance  with 
your  instructions  we  now  file  motions  against  tlie 
amended  pleadings  whicli  are  before  the  Court. 

The  Court :     Do  counsel  wish  to  argue  ? 

Mr.  Davis:  I  think,  Your  Honor,  at  least  they 
should  be  considered  outside  the  in-esence  of  tlic 
jury. 

The  Court:  Jury  may  retire  to  the  jury  room 
until  recalled. 

Mr.  Boochever:  Your  Honor,  this  motion  is 
thi'ee  diiferent  i:»oints  to  it. 

First  point,  with  regard  to  paragraph  6,  there  is 
an  allegation  that  paragraph  6  of  the  amended  com- 
])laint  states  as  follows:  "*  *  *  That  by  reason 
thereof,  the  defendant  is  justly  indebted  to  the 
plaintiffs  in  the  sum  of  $37,412.00  but  ])laintiffs 
seek  to  recover  only  the  sum  of  $25,000.00;  *  *  *". 
The  reference  there  $37,412.00  is  irrelevant  and 
immaterial  since  they  are  sueing  for  $25,000  and 
we  move  that  it  be  stricken  for  that  reason. 

In  regard  to  paragraph  5  of  the  complaint,  there 
is  [230]  reference  made  to  selling  the  property  to 
the  defendant  and  giving  the  property  to  the  de- 
fendant at  its  request  possession  of  all  of  the  above- 
described  proi)erty.  It  alleges  that  this  occurred 
on  or  Jibout  the  24th  day  of  March,  1948.  We  feel 
we  aie  entitled  to  know  to  whom  of  the  defendant 
corporation  it  is  claimed  that  this  propert}'  was 
sold,  to  whom  it  was  given,  the  name  of  the  indi- 
vidual, and  what  authority  that  such  individual 
claimed  to  have  to  represent  the  defendant  Com- 
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pany  in  that  matter,  and  we  feel  we  should  know 
in  that  regard  w^ho  they  are  relying  on  in  sitting 
up  that  cause  of  action. 

Then  in  regard  to  paragraph  6  we  make  a  similar 
motion  in  regard  to  the  demand  that  is  alleged  to 
have  been  made  on  the  defendant  for  the  payment. 
We  want  to  know  on  whom  that  demand  was  made, 
by  whom  and  at  what  date  and  what  place  that 
demand  was  made  and  what  capacity  the  person  on 
whom  it  was  made  alleges  he  represented  the  de- 
fendant company. 

Those  are  the  motions  which  we  made  in  regard 
to  this  pleading,  Your  Honor. 

The  Court:  As  to  the  first  paragraph  of  the 
motion,  paragraph  No.  I,  the  motion  is  denied.  The 
averment  of  $37,412  may  be  unnecessary  but  it 
seems  to  me  that  from  the  reading  of  the  complaint 
that  it  is  not  improper  to  state  that  sum  if  that  is 
the  plaintiffs'  view  of  it. 

As  to  the  second  and  third  paragraphs,  they  are 
likewise  denied  because  all  of  that  information  has 
now  been  fully  [231]  developed  by  the  examination 
and  cross-examination  of  plaintiffs'  witnesses  and 
there  is  nothing  that  could  be  added  to  the  infor- 
mation of  the  defendant  if  the  requests  were  com- 
plied with.  Moreover  in  the — similar  motion  was 
directed  to  one  of  the  plaintiffs'  pleadings  in  this 
case  and  names  were  furnished,  so  that  in  further 
delaying  the  case  in  requiring  the  plaintiffs  to  grant 
this  motion  there  would  be  a  denial  of  justice,  and 
the  information  is  now  in,  in  my  judgment,  just  as 
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fully  within  tlie  kiiowiedge  of  the  dcrcndant  and 
its  counsel  as  it  would  i)ossibly  hv  by  any  furl  her 
l)leading\ 

Mr.  Davis:  Now,  Your  Honor,  I  would  like  to 
renew  the  motion  that  I  made  yesterday— a  motion 
for  directed  verdict  and  the  motion  I  made  tliis 
morning  for  a  non-suit  insofar  as  the  second 
amended  complaint  is  concerned,  for  the  reason  that 
on  ])laintiffs'  case  there  is  not  sufficient  to  allow  the 
matter  to  go  to  the  jury  on  any  claim  sale  made  on 
the  24th  day  of  March,  1948.  It  is  apparent  from 
the  evidence  we  now  have  that  there  wasn't  au}' 
such  sale  on  that  date  or  about  that  date. 

The  Court:  The  motion  is  denied — the  motions 
are  denied  and  exceptions  will  be  noted  as  of  course. 

ISIr.  Davis:  At  this  time,  then,  Your  Honor,  we 
have  prepared  an  answer  and  a  counter-claim  to  the 
second  amended  complaint.  I  would  like  to  file  the 
original  and  serve  a  copy  on  counsel. 

The  Court:  Has  counsel  for  plaintiffs  read  tliis 
pleading?  [232] 

Mr.  Bell :  We  are  just  reading  it.  Your  Honoi", 
carefully. 

The  Court:     You  may  proceed. 

Mr.  Bell:  Your  Honor,  I  object  to  the  filing  of 
the  cross  complaint  at  this  time  because  at  this  par- 
ticular stage  of  the  trial  because  if  there  was  such 
a  defense  they  had  it  all  the  way  through.  That  is 
the  only  reason.  Everything  they  set  forth  on  the 
cross-complaint  they  can  make  proof  under  the 
answ^er  anyway  and  that  would  require  U8  to  talce 
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an  lioiir  or  two  to  plead  to  it  to  get  our  answer  to 
the  cross  complaint  and  reply  to  the  answer.  It  will 
take  an  hour  or  more  to  do  it,  and  they  can  make 
any  proof  contented  for  under  the  answer  anyway. 

The  Court:  I  think  the  cross  com^Dlaint  must 
stand  and  I  do  not  know^  of  au}^  reason  why  we 
cannot  proceed  with  the  trial.  Each  party  knows 
what  the  other  party's  contention  is  now.  We  can 
proceed  and  take  testimony  and  the  time  will  be 
extended  to  tile  an  answer  until  tomorrow  morning. 

Mr.  Bell :  That  will  be  tine ;  that  will  be  all  right, 
Judge,  we  can  do  it. 

The  Court:  A  reply  to  the  atfirmative  matter 
contained  in  the  answer,  including  the  cross  com- 
plaint. 

Mr.  Bell :     All  right,  that  will  be  all  right. 

The  Court :  All  right,  the  order  will  be  then  that 
the  plaintiffs  have  mitil  10  o'clock  tomorrow^  morn- 
ing to  file  a  reply.  [233] 

Mr.  Boochever:  Your  Honor,  when  we  left  off 
with  the  trial  of  the  case,  Mr.  Jacobsen  was  on  the 
stand  under  cross  examination.  That  was  j^rior  to 
the  filing  of  the  second  amended  complaint  and  our 
answer  in  cross  complaint  and  when  we  get  to  re- 
direct examination  I  would  like  to  have  more  liberty 
than  normal  and  be  able  to  go  into  some  matters 
that  weren't  covered  on  original  direct  examination 
for  that  reason. 

The  Court :  Mr.  Jacobsen  w^as  sworn  as  a  witness 
for  the  defendant? 
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Mr.  Boochever:     Yes,  that  is  riglit. 

The  Court:  You  may  bring  hi  new  matter  if  you 
desire. 

Mr.  Boochever:     Thank  you,  Your  Honor. 

The  Court:     Jury  will  be  recalled. 

Mr.  Bell :  Your  Honor,  wouldn't  we  be  permitted 
to  reopen  our  case  just  for  a  few  questions  as  to 
values  there  that  we  didn't  cover.  In  checking  with 
the  evidence,  there  is  two  or  three  things  that  I  for- 
got to  ask  about  the  values  of. 

The  Court:  Very  w^ell,  you  may  do  so.  We  had 
bettei'  finish  up  w^itli  Mr.  Jacobsen  tirst. 

Mr.  Davis :  Your  Honor,  I  think  I  would  like  at 
this  time  to  make  an  objection  to  the  plaintiffs' 
reopening  his  case  for  that  purpose  and  let  the*  rec- 
ord show  that. 

The  Court:  The  objection  is  overruled  and  an 
exception  will  be  noted  as  of  course. 

Mr.  Jacobsen  wdll  be  recalled.  [234] 

The  Record  will  show  all  mc^mbers  of  the  jury 
])resent. 

As  I  recall  it,  plaintiff  was  continuing  the  cross 
examination  wdien  we  left  off. 

Mr.  Bell :     No,  I  rested  my  cross  examination. 

The  Court:     Redirect  examination. 

E.  M.  JACOBSEN 

called  as  a  witness  herein,  having  previously  been 
duly  sworn,  resumed  the  stand  and  testified  as  fol- 
lows: 
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Redirect  Examination 

By  Mr.  Boochever: 

Q.  Mr.  Jacobsen,  I  believe  when  you  left  the 
stand  last  night  you  mentioned  that  you  had  been 
out  at  Barry  Arm  in  the  spring  of  this  year  and 
that  Mr.  Hooper  was  at  the  Agostino  and  Socha 
camp,  is  that  correct? 

A.     I  don't  quite  hear  you? 

Q.  I  believe  w^hen  you  got  through  with  your 
testimony  yesterday  you  stated  that  you  went  out 
to  the  Barry  Arm  Camp  sometime  this  spring,  is 
that  right?  A.     Correct. 

Q.  And  I  believe  you  stated  that  Mr.  Hooper 
was  present  there,  is  that  correct? 

A.     That  is  correct. 

Q.  Do  you  know  whether  he  was  present  there 
by  permission  of  Mr.  Agostino? 

Mr.  Bell:     Object  to  that  unless  he  knows.  [235] 

The  Court :     That  is  the  very  question  asked. 

Mr.  Bell:     Just  answer  yes  or  no. 

A.     I  do  know. 

Q.  (By  Mr.  Boochever)  :  Was  he  there  by  per- 
mission of  Mr.  Agostino? 

Mr.  Bell:  I  object  to  that  because  how  would  he 
know.    First  let  him  qualify. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

A.  I  knew  there  was  a  case  either  pending  or 
coming  up  so  I  wondered  why  he  should  be  on  the 
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Agostino  premises  where  he  was  and  I  asked  liim 

point  blank.   That  is,  I  asked  Mr.  Hooper. 

Mr.  Bell :  Now,  your  Honor,  it  is  apparent  he  is 
going  to  make  a  statement  about  what  someone 
down  there,  an  employee  of  the  Cohnnbia  Lumber 
Company,  told  him  and  we  object  to  it. 

The  Court:  Mr.  Jacobsen,  you  are  not  permitted 
to  say  what  Mr.  Hooper  told  you.  That  is  known 
in  law  as  "hearsay,"  for  good  or  bad  reason  it  is 
barred. 

Q.  (By  Mr.  Boochever) :  Was  Mr.  Hooper 
there  by  permission  of  Mr.  Agostino? 

Mr.  Bell :     I  object  to  that. 

The    Court:     You    can    answer   that   only    from 
your  own  knowledge,  not  from  what  Mr.  Hoojx'r 
told  you? 
.  A.     I  can't  answer  then. 

Mr.  Boochever:  Your  Honor,  I  believe  that 
plaintiffs'  counsel  went  into  Mr.  Hooper  being  there 
on  examination  of  this  [236]  witness  on  cross-exami- 
nation. I  think  we  are  entitled  to  go  into  it,  not  to 
prove  the  truth  of  anything  that  Mr.  Hooper  said 
but  just  to  show  the  words  that  he  said  explaining 
his  presence. 

The  Court:  That  is  hearsay  by  all  the  rules  T 
know  and  I  don't  know  how  it  can  be  admitted. 
Maybe  it  should  be  but  generally  speaking  hearsay 
isn't  admitted  and  this  is  no  special  rule.  Yesterday 
I  am  quite  certain  no  objection  was  made  to  any- 
thino:  in  the  cross-examination  that  brought  out  any 
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answer  given  by   this  witness.    Objection   is   now 

made   to   the   testimony   of   the   witness   upon   the 

ground  that  he  is  about  to  give  hearsay  something 

that  Hooper  told  him.    That  is  barred  by  the  rules 

of'evidence. 

Mr.  Boochever:  Further,  your  Honor,  if  I  may 
add  one  other  point,  they  have  alleged  that  Hooper 
was  an  employee  of  the  Columbia  Lumber  Com- 
pany, the  defendant  in  this  suit.  Therefore,  he  is 
speaking,  we  assume  that,  in  that  regard  from  what 
he  said,  he  is  speaking  for  the  defendant. 

The  Court:  It  doesn't  change  the  rule  of  law, 
Mr.  Boochever.  The  rule  of  law  is  that  to  have  one 
witness  repeat  what  another  said  is  hearsay. 

Q.  (By  Mr.  Boochever)  :  Mr.  Jacobsen,  yester- 
day you  were  shown  a  map  allegedly  drawn  by  Mr. 
Agostino,  was  that  map  at  all  an  accurate  portrayal 
of  the  Barry  Arm  Camp  area?  [237] 

A.     No,  it  was  very  misleading. 

Q.  I  show  you  here  a  map  and  ask  you  if  you 
can  identify  what  that  is? 

A.  This  is  a  regular  map  of  the  Chugach  Na- 
tional Forest. 

Q.     Who  puts  that  map  out? 

A.     Government  Printing  Office. 

Q.  Is  that  an  accurate  portrayal  of  the  area  of 
Prince  William  Sound  and  the  Barry  Arm  Camp 
area?  A.     The  most  accurate  available. 

Mr.  Boochever :  I  would  like  to  have  this  marked 
as  Identification  No.  E. 
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The  Court:  It  may  be  so  marked.  Tf  that  is  an 
official  map  I  can  see  no  objection  to  its  going-  in. 

Mr.  Bell:     We  have  no  objection. 

The  Court:  It  may  be  admitted  in  evidence  and 
marked  Defendant's  Exhibit  E. 

Mr.  Boochever:  I  think,  rather  than  ha^•e  it 
mounted,  I  will  have  the  witness  draw  on  the  black- 
boai'd  a  portrayal,  if  he  will. 

The  Court:  I  am  sorry,  Mr.  Boochever,  because 
the  blackboard  diagrams  can  never  go  to  the  upper 
Court.   You  may  get  a  plain  piece  of  paper. 

Mr.  Boochever:  Possibly  he  could  draw  on  the 
reverse  side  of  this  map  and  show  it  in  enlarged 
scale. 

The  Court :     If  you  desire  that  it  may  be  done. 

Mr.  Boochever :  First  I  wish  to  put  the  map  as  it 
is  now  on  the  blackboard  here  for  a  minute  to  have 
the  witness  identify  certain  areas. 

Q.  Mr.  Jacobsen,  I  believe  if  you  would  come 
forward,  please.  Now,  would  you  point  out  to  tlie 
jury  where  Barry  Arm  is  on  this  map? 

A.     Right  here. 

Q.     Is  that  marked  by  some  colored  crayon  there  ? 

A.  Yes,  it  is  colored  crayon.  It  is  red  pencil 
and  ordinary  pencil  and  ink  in  three  different 
colors. 

Q.  Now,  this  is  an  indication  of  a  stream  running 
down  there,  what  stream  is  that? 

A.     That  is  Mosquito  Creek. 
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Q.  And  where  in  that  property  was  the  Agostino- 
Socha  camp  located'? 

A.     On  the  extreme  point  here. 

Q.  Where  was  the  Columbia  Lumber  camp 
located? 

A.  About  half  a  mile  up  the  creek  from  the 
Barry  Arm  camp. 

Q.  And  now  I  would  like  you  on  the  reverse  side 
to  draw  that  in  in  large,  covering  the  whole  area 
here,  just  the  part  of  the  Barry  Arm  camp  there  so 
that  the  witnesses  can  see  that  clearly  and  show 
the  relation  of  the  Agostino-Socha  camp  and  the 
Columbia  Lumber  Camp,  if  you  will,  sir'? 

A.  The  map  will  not  be  very  correct  because  T 
cannot  sketch  [239]  like  that,  but  I  will  do  my  best. 

The  Court:  Make  the  lines  as  heavy  as  you  can 
so  that  the  jury  can  see. 

Q.  (By  Mr.  Boochever)  :  Now,  can  you  label 
where  Mosquito  Creek  is  on  that  map'?  Now,  if  you 
will  stand  back  a  little  from  the  map.  Would  you 
show  the  jury  where  the  Barry  Arm  camp  of  Mr. 
Agostino  and  Mr.  Socha  was  located  in  regard  to 
this  map? 

A.  It  is  located  directly  on  their  fir  sale  in  this 
area  here. 

Q.  And  where  is  the  Columbia  Lumber  Company 
camp  located  in  that  area? 

A.  This  represents  one-half  a  mile  up  on  the 
opposite  side  of  the  creek. 

Q.     And  that  is  on  the  opposite  side  of  the  creek 
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and  up  above,  is  that  right?  A.     Correct. 

Q.  Now,  there  was  testimon}^  about  a  pond, 
where  is  that  pond  located  on  the  map — pond  wliere 
Agostino  and  Socha  used  to  boom  their  logs'? 

A.  At  that  indentation  in  the  creek.  There  is 
still . 

Q.  Where  did  the  Columbia  Lumber  Comi)any 
boom  its  logs  and  make  its  rafts'? 

A.  Up  to  the  sawmill  here.  They  took  this  ])nrt 
here  and  run  up  the  creek  necessarily  for  two  or 
three  hundred  feet,  I  guess.  I  don't  know  how  far 
it  is.  [240] 

Q.     On  the  far  side  of  the  creek'? 

A.     They  take  the  creek  proper. 

Q.     Right  in  there?  A.     Yes. 

Q.  Was  it  possible  for  the  two  outfits  to  use  the 
mouth  of  this  creek  here  in  logging  operations'? 

A.  It  was  providing  the  Columbia  Lumber  Com- 
pany went  up-creek  a  little  further. 

Q.  And  there  was  nothing  to  prevent  them  from 
doing  that  so  that  the  two  outfits  could  use  that 
creek  at  the  same  time?  A.     No,  that  is  right. 

Q.  Now  you  say  this  represents  Bruno's  first 
sale.  What  do  you  mean  by  that,  sir?  I  think  you 
can  resume  your  witness  chair  there,  if  you  wish. 

A.  By  a  sale  I  mean  a  purchase  of  a  tract  of 
timber. 

Q.  And  this  was  the  first  tract  of  timber  i)ur- 
chased,  is  that  right?  A.     Yes. 

Q.     Who  purchased  that  tract  of  timber? 
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A.     M.  A.  Jacobs  from  Anchorage. 

Q.     M.  A.  Jacobs,  is  that  right '^  A.     Yes. 

Q.     Did  Mr.  Agostino  acquire  it  from  Jacobs  % 

A.  No,  they  were  partners  but  it  was  in  his 
name. 

Q.  Had  there  been  other  timber  which  had 
previously  been  cut  [241]  off  in  that  area  prior  to 
that  purchase  ? 

A.  There  had  been  up  to  the  point  that  we  have 
the  remaining  blank  space.  ' 

Q.     Down  in  this  neighborhood  here? 

A.     Yes. 

Q.  That  had  been  cut  off  before  Agostino  got  in 
there  at  all  ?  A.     Many  years  ago. 

Q.  Someone  else  had  cut  timber  in  that  area 
then  ?  A.     Yes. 

Q.     What  is  this  area  in  here  represent? 

A.  That  is  the  second  sale  issued  to  Barry  Arm 
which  is  the  same  partnership. 

Q.     When  about  was  that  issued,  Mr.  Jacobsen? 

A.     1945,  mid-summer,  I  believe. 

Q.  And  when  did  that  expire — that  permit  to  cut 
timber  ? 

Mr.  Bell:  I  object  to  that,  assuming  something 
that  is  not  in  evidence,  when  did  it  expire.  That 
is  assuming  something  that  is  not  in  evidence.  Lead- 
ing and  suggestive. 

The  Court :     Overruled. 

Q.  (By  Mr.  Boochever) :  When  did  that  permit 
expire  if  it  did  expire? 
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A.  It  originally  expired  in  1947— December  31st, 
1947  and  was  extended  to  1948. 

Q.  When  was  it  extended?  On  what  date  aj)- 
proximately?  [242]  A.     Mid-smnmei-  of  1948. 

Q.     In  the  mid-siimmei'  of  1948?  A.     Yes. 

Q.     Around  the  month  of  July,  sir? 

A.     I  believe  so. 

Q.  And  was  it  extended  to  Mr.  Agostino  and  Mr. 
Socha  at  that  time?  A.     Yes. 

Q.  It  was  not  extended  to  Columbia  Lumber 
Company,  was  it?  A.     No. 

Q.  It  was  extended  to  them  in  mid-July  of  1948, 
then  ?  A.     Yes. 

Q.  Now,  did  they  ever  cut  off  all  of  the  timber 
in  that  second  area? 

A.  I  am  unable  to  answer  that  because  we  have 
not  made  final  inspection  of  the  area. 

Q.  You  have  not  made  a  final  inspection  to  check 
on  that  recently?  A.     No. 

Q.  Now,  where  was  the  timber  permit  that  (\)1- 
umbia  Lumber  Company  had,  what  area  did  that 
cover  on  this  map? 

A.  That  covered  all  the  timber  in  the  valley 
from  the  Agostino  line  on  up  the  creek  on  both 
sides. 

Q.  Was  there  a  gap  in  the  merchantable  timber 
between  the  end  of  the  Agostino  line  and  the  com- 
mencement of  the  Columbia  [243]  Lumber  line? 

A.  There  was  about  a  quarter  of  a  mile,  as  T 
recall  it. 
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Q.  A  quarter  of  a  mile  in  here  where  there  was 
no  merchantable  timber  at  all  and  it  was  about  that 
where  the  Columbia  Lumber  started  ?  A.     Yes. 

Q.  Can  you  draw  in  on  this  map  the  area  covered 
by  the  Columbia  Lumber  i^ermit  ? 

A.     I  haven't  room  for  that  extension. 

Q.     As  much  as  can  be  shown  on  the  map? 

A.  We  will  have  to  assume  this  to  be  grassy 
land  and  no  timber. 

Q.  Could  3^ou  speak  up  on  that  a  little  louder, 
Mr.  Jacobsen  so  that  the  Judge  and  the  jury  can 
hear  you?  A.     I  will. 

Q.     What  did  you  say  about  this  part? 

A.  This  is  grass — no  timber.  This  is  the  timber. 
Timber  is  quite  patchy  there  and  it  is  not  con- 
tinuous. It  is  just  patches  there  and  there  as  you  go 
along.  This  part  here  represents  grassy  land.  It  is 
barren  from  timber.  It  is  the  bottom  of  the  valley 
and  each  side  on  the  rising  hillside  is  the  timber 
purchased  by  the  Columbia  Lumber  Company  and 
the  timber  is  not  a  solid  body  of  timber.  It  is  in,  oh, 
a  quarter  of  a  mile,  half  mile  patches,  all  along  up 
the  valley  for  about  two  and  one-half  or  three  miles, 
as  I  recall  it.  [244] 

^Ir.  Boochever:  I  think  some  members  of  the 
jury  wish  to  see  the  other  side  of  the  map  and  if 
your  Honor  permits  I  will  take  the  map  down  and 
let  them  see  it  at  close  range. 

The  Court :     Counsel  may  proceed. 

Mr.  Boochever :     Your  Honor,  I  wish  to  introduce 
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this  sketch  drawn  by  the  witness  into  evidence  as 

Defendant's  Exhibit  F— the  reverse  side  of  the  ma)). 

The  Court :  Without  objection  it  will  be  admitted 
and  marked  Defendant's  Exhibit  F. 

Mr.  Bell:     No  objection. 

The  Court :  It  is  the  reverse  side  of  Defendant 's 
Exhibit  E. 

Q.  (By  Mr.  Boochever) :  Mr.  Jacobsen,  now 
you  have  been  up  in  that  area  a  number  of  times,  is 
that  correct?  A.     I  have. 

Q.  To  your  knowledge  has  Columbia  Lumber 
Company  ever  cut  any  of  the  timber  that  was  in 
Bruno's  permit? 

A.     No,  I  don't  know  that  they  have. 

Q.  Now,  Mr.  Jacor/sen,  have  you  had  occasion 
to  see  the  equipment  which  the  Barry  Arm  camp 
of  Agostino  and  Socha,  and  whoever  their  other 
partners  were,  had  there  at  Barry  Arm? 

A.     Yes. 

Q.  Do  you  know  in  what  condition  the  caterpillar 
tractors  were  [245]  in  the  year  1948  or  in  the  end 
of  1947? 

A.  I  wouldn't  be  in  a  qualified  position  to  state 
one  way  or  the  other  as  to  the  condition  of  ma- 
chinery.  I  don't  know. 

Q.  Do  you  know  whether  any  of  the  caterpillars 
had  ever  been  in  the  salt  water  ? 

A.  Yes,  the  cat  purchased  from  Elemar  Packing 
Company  was  submerged  once  for  a  week  or  so. 

Q.     And  it  was  in  salt  water  for  a  week  or  so  ? 
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A.     I  guess  that  is  right. 

Q.  When  was  that  approximately,  do  you  know 
what  year  % 

A.  I  believe  it  was  1946,  it  could  be  1945,  I  don't 
recall. 

Q.  Well,  it  was  submerged  in  salt  water  for  more 
than  a  week,  is  that  right  %  A.     Yes. 

Q.  Now,  testimony  has  been  given  in  regard  to 
the  pond  there  and  it  has  been  testified  that  ]3art 
of  the  pond  was  cleared  of  stumps  by  Mr.  Agostino 
and  Mr.  Socha,  did  they  clear  the  part  where  Colum- 
bia Lumber  Company  used  their  log  rafts,  to  your 
knowledge  % 

A.  Yes.  I  don't  know.  I  don't  think  there  were 
any  stumps  out  in  the  creek  proper.  There  were 
debris  and  what  have  you  in  the  still  water  along- 
side of  the  creek. 

Q.  Is  that  alongside  of  where  the  Agostino-Socha 
camp  was,  you  mean*? 

A.     Yes,  that  was  adjacent  to  their  cutting  area. 

Q.  Did  Columbia  Lumber  Company  use  that  for 
their  timber  area  in  making  their  log  rafts'? 

A.     No,  I  don't  believe  they  ever  did. 

Mr.  Boochever:  No  furthei-  questions,  your 
Honor. 

The  Court:     Any  further  cross-examination? 

Recross-Examination 
By  Mr.  Bell : 

Q.     Mr.  Jacobsen,  you  stated  this  cat  was  sub- 
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merged  in  1946  in  salt  \Yater,  where  did  tliat  take 

place  ? 

A.     In   the   very   still   water  where  it   operated 
their  boom  or  where  the}-  rafted  their  logs. 

Q.     Did  you  see  that  yourself? 

A.     Oh,  yes,  definitely. 

Q.     Were  you  there  at  the  time  it  hajipened  ? 

A.     How  else  could  I  see  it? 

Q.     I  mean  when  it  first  went  down  were  you 
there  ?  A.     No. 

Q.     Do  you  know  how  long  it  stayed  there? 

A.     I  w-as  told — that  is  hearsay. 

Q.     Don't  tell  me  how  long  but  what — just  tell 
me  what  you  know  about  it,  how  long  did  you  see  it  ? 

A.     I  saw^  it  sitting  in  the  mud. 

Q.     When?  A.     (No  response.) 

Q.     When,  Mr.  Jacobsen?  [247] 

A.     You  mean  3^ear  or  state 

Q.     About  w^hat  time? 

A.     It  was  either  '45  or  '46,  T  don't  remember 
exactly. 

Q.     And  what  time  of  the  year? 

A.     Sometime  during  the  summer  time. 

Q.     Well,  was  it  in  the  s])ring  or  fall  or  hot  sum- 
mer time?  A.     I  w^ouldn't  venture. 

Q.     You  saw  it  in  operation  by  the  plaintiffs  in 
this  case,  didn't  you?  A.     I  did. 

Q.     And  w^as  that  after  you  saw  it  in  the  luud 
or  w^as  it  before  you  saw  it  in  the  mud? 
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A.  I  saw  it  in  operation  by  the  plaintiffs  both 
before  and  after  it  was  in  the  mud. 

Q.  You  saw  it  in  operation  for  three  or  four 
years  after  it  was  in  the  mud,  did  you,  up  until 
1948? 

A.  No,  the  plaintiff  did  not  operate  out  there 
during  the  year  1948  to  my  knowledge. 

Q.  Well,  you  saw  the  defendants  operate  it, 
didn't  you?  A.     No,  I  did  not. 

Q.  You  did  see  it  at  their  place,  I  believe  you 
testified  yesterday,  you  saw^  it? 

A.     No,  I  couldn't  have  because  I  did  not  see  it. 

Q.  Oh,  I,  I  see,  I  misunderstood.  You  did  see  it 
there  in  1948  somewhere  ?  [248] 

A.  No,  I  don't  believe  I  did.  I  only  made  one 
visit  there  in  1948  and  I  don't  recall  seeing  the 
cat. 

Q.  What  time  of  the  3^ear  was  it  that  you  visited 
the  mouth  of  Mosquito  Creek  in  1948? 

A.     That  was  in  July,  I  believe. 

Q.  Do  you  know  who  was  in  charge  of  things 
there  at  that  time?  A.     Yes,  Mr.  Lambert. 

Q.     Mr.  Lambert  who  testified  here  before? 

A.     Yes. 

Q.  Now,  did  you  receive  the  checks  and  sign 
the  permits  for  the  Columbia  Lumber  Company  for 
the  timber  sales  in  there? 

A.  No,  that  was  handled  by  the  regional  office 
in  Juneau. 
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Q.  Do  you  know  what  dates  those  permits  were 
issued  or  timber  sales  were  issued? 

A.  They  were  issued  very  early  in  the  s])riiig 
before  I  returned  from  Seattle,  I  will  say  March 
or  February  of  1948. 

Q.     That  was  in  1948?  A.     Yes. 

Q.  Could  you  be  mistaken  and  that  they  were 
issued  on  the  12th  day  of  April,  1948? 

A.     Yes,  I  could  be. 

Q.     Didn't  you  ever  see  them,  ^Lr.  Jacobsen? 

A.     Yes,  but  I  don't  remember  the  dates. 

Q.  Now,  were  they  all  in  one  sale  or  were  they 
in  a  number  of  sales?  [249] 

A.  The}^  were  in  tw^o  separate  salos,  the  first 
one  w^as  issued  for  the  east  side  of  Mosquito  Flat 
and  the  second  one  was  issued  for  the  second  side. 

Q.  Is  Mosquito  Creek  straight  or  is  it  a  crookejl 
stream?  A.     A  very  crooked  stream. 

Q.  I  see  that  you  have  drawn  on  this  map  Mos- 
quito Creek  to  be  quite  straight? 

A.  That  is  very  true,  because  I  couldn't  put 
crooks  in.  They  were  just  major  crooks,  I  didn't 
know  where  the  crooks  went. 

Q.  As  I  understand  it,  this  creek  is  very 
crooked  back  and  forth  across  the  grassy  valley,  is 
it  not?  A.     It  is. 

Q.     And  about  how  wide  is  it  up  in  here  ? 

A.     Are  you  pointing? 

Q.  About  even  with  the  Columbia  Lumber  Com- 
pany  camp? 


318  Colutnbia  Lumber  Co.,  Inc. 

(Testimony  of  E.  M.  Jacobsen.) 

A.     It  is  about  40  to  60-feet  ^Yide  up  there. 

Q.  Is  it  iu  high  tide?  Do  you  mean  it  is  that 
wide  in  high  tide  %  A.     That  is  the  creek  bed. 

Q.  Now,  then,  in  low  tide  it  is  dried  up  there 
or  almost? 

A.  It  is  dry.  It  is  barren  from  salt  water.  Salt 
water  does  not  back  up  except  it  is  high  tide. 

Q.  So  there  is  a  little  stream  of  water  running- 
down  through  all  the  time,  is  it?  [250] 

A.     That  is  right. 

Q.  About  how  wide  is  the  little  stream  of  water 
that  runs  by  the  Columbia  Lumber  Company  camp 
there  when  the  tide  is  out? 

A.  I  would  venture  a  guess  with  the  ordinary, 
not  with  the  heavy  freshlet  or  anything  like  that 
but  the  ordinary,  running  of  the  stream  I  would 
say  about  six  inches  deep  by  ten  feet  wide. 

Q.     Ten  feet  wide  and  about  six  inches  deep? 

A.     Yes. 

Q.     That  is  clear  Avater,  that  is  not  salt  water? 

A.     That  is  fresh  water. 

Q.  How  far  do\yn  would  you  say  the  stream 
would  be  approximately  that  size  in  low  tide,  how 
far  down  l)elow  the  Columbia  camp  would  that  go? 

A.  Not  very  far.  It  runs  down  that  way  for 
perhaps  two  or  three  hundred  feet  and  then  she 
is  deeper  and  wider. 

Q.     It  gets  deeper  and  wider  gradually,  does  it? 

A.  I  believe  the  salt  water  is  backed  in  there 
most  of  the  time. 
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Q.  Now,  then,  you  can't  get  up  to  the  (johimhia 
Lumber  Company  \Yith  your  boat,  their  cainp  now? 

A.     No. 

Q.     You  take  a  skiff  to  go  up? 

A.     That  is  right. 

Q.  Now,  you  can  come  in  near  the  shore  li(>re 
down  in  here,  [251]  can't  you? 

A.     At  Barry  Arm  camp. 

Q.  Can  you  come  right  up  to  that  when  high 
tide  is  on,  can  you  come  right  up  into  there? 

A.     No. 

Q.     How  far  up  can  you  go? 

A.     I  anchor  here. 

Q.  You  anchoi'  here  and  then  you  use  a  small 
boat  to  go  in?  A.     Yes. 

Q.  How  many  sales  did  you  make  to  Barry  Arm 
crowd  at  this  Mosquito  Creek?  A.     Two, 

Q.  I  believe  you  stated  tliat — I  think  I  sluj^d 
you  this  yesterday,  did  I  not,  Mr.  Jacobsen? 

A.  A  modification  of  the  timber  sale  agreement. 
That  is  an  extension  of  the  timber  sale  agreement. 

Q.  Now,  I  notice  by  that  it  extended  all  the 
rights  to  remoA^e  the  timber  up  to  12-31-48,  did  it 
not?  A.     It  did. 

Q.  Now,  at  the  time  that  was  granted,  the  Co- 
lumbia Lumber  Company  was  operating  there  and 
taking  timber,  weren't  they? 

A.     Yes,  of  course. 

Q.     Do   you   remember  where   you   were   at   the 
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time  Mr.  Bruno  Agostino  signed  that  statement,  do 

you  remember  where  he  signed  it? 

A.     Yes,  definitely.  [252] 

Q.     Where  was  he?  A.     At  AVhittier. 

Q.  At  the  Columbia  Lumber  Company  place  at 
Whittier?  A.     Yes. 

Q.     Now,  did  you  prepare  that  for  him  to  sign? 

A.     Yes. 

Q.  And  did  you  write  it  yourself  or  someone 
there  write  it?  Did  you  dictate  and  have  someone 
write  it? 

A.  No,  I  had  it  written  up  months  and  months 
before  in  the  home  office  and  I  was  trying  to  corral 
Bruno  by  mail  or  any  manner  I  could  from  the 
till)'',  I  arrived  in  the  first  of  April. 

Q.  Then  at  the  time  he  signed  this,  which  was 
the  lOtli  day  of  July,  1948,  Columbia  Lumber  Com- 
pany had  already  cut  many  thousands  of  feet  of 
timber  there,  hadn't  the}^?  A.     Yes. 

Q.  Now,  you  beared — I  will  withdraw  that — 
How  did  you  come  to  have  it  prepared  a  long  time 
before,  Mr.  Jacobsen,  before  you  presented  it  to 
Bruno  that  da}^? 

A.  Because  I  was  unable  to  contact  him  by 
mail  or  otherwise  and  this  was  my  first  opportunity. 

Q.  And  did  he  tell  you  on  that  date  that  he  had 
sold  out  to  the  Columbia  Lumber  Company? 

A.  No,  he  did  mention  — can  I  testify  as  to  hear- 
sav? 
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Q.  Tell  as  to  what  Bruno  Agostino  told  you, 
because  he  is  a  party  to  the  lawsuit.  [253] 

:\lr.  Boochever:  Not  unless  Columbia  Luml)er 
was  there.  That  is  hearsay  to  the  same  extent 
this  other  was  hearsay. 

Mr.  Bell:  I  will  withdraw  it  then.  J  tliiuk 
maybe  he  is  right  about  it. 

Q.  You  did  prepare  it  about  the  first  of  Janu- 
ary of  1948,  didn't  you,  wasn't  that  about  when  it 
was  prepared? 

A.  No,  it  w^as  later  than  that  because  I  spent  a 
winter  in  Seattle  and  I  did  not  return  to  Cordova 
until  I  believe  it  was  the  5th  of  April,  1948  and 
I  took  it  up  then.  It  should  have  been  prepared 
long  before  but  it  wasn't. 

Q.  Had  arrangements  been  made  for  the  ex- 
tension before  that? 

A.  No,  this  is  the  onh^  arrangement  that  has 
been  made. 

Q.  In  other  words,  Mr.  Jacobsen,  what  T  would 
like  to  know,  how  did  you  know  that  you  were 
supposed  to  grant  him  the  extension? 

A.  Well,  I  knew  that  he  needed  an  extension 
because  he  was  not  finished  with  the  area. 

Q.  That  is  right,  and  there  is  quite  an  area 
of  timber  uncut  yet  ?  A.    Yes,  that  is  right. 

Q.  Now,  then,  you  had  received  check  paying 
for  $250  for  250,000  feet,  had  you  not? 

A.  Yes,  in  a  way.  We  don't  collect  checks,  they 
go  direct  to  our  fiscal  agent  at  Juneau  and  we  are 
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notified  that  the  payment  we  called  for  has  been 

received  down  there.  [254] 

Q.  Did  .yon  ever  see  it  personally — see  that 
check  personally?  A.     No. 

Q.     I  believe  it  is  stamped  with  the  Jnneau 

A.  Yes,  that  is  right.  No,  we  don't  see  those 
checks  ever.     It  goes  directly  to  the  fiscal  agent. 

Q.  Well,  these  stamps  on  here  indicate  that  the 
date  that  it  was  paid  and  so  on,  doesn't  it,  on  the 
back?  A.     Yes. 

Q.  What  do  3^on  charge  for  stumpage— lumber 
on  the  stump?  A.     $1  a  thousand. 

Q.     $250  check  would  be  for  how  much  lumber? 

A.     One  quarter  of  a  million  feet. 

Q.     Or  250,000  feet,  wouldn't  it?  A.     Yes. 

Q.  At  the  first  of  the  year — at  the  close  of  the 
cutting  season  of  1947,  did  3^ou  get  into  the  mouth 
of  Mosquito  Creek  or  at  the  Barry  Arm  camp  ? 

A.  Well,  I  will  have  to  refresh  my  memory  on 
visit  made  there.     I  have  it  in  my  pocket,  shall  I? 

Q.  Sure,  sure,  if  you  have  the  information  there, 
you  see. 

The  Court :  I  think  we  had  better  take  a  recess 
until  3:30. 

(Short  recess.) 

The  Court:  The  record  will  show  all  members 
of  the  jury  are  present.  Counsel  may  proceed 
with  the  examination.   [255] 

Q.     (By  ]\ir.  Bell)  :     Mr.  Jacobsen,  since  refresh- 
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ing-   your  memory  by  your  book,   would  you   tell 
the  jury  the  last  date  that  you  visited  Barry  Arm 
camp  in  1947?  A.     August  7,  1947. 

Q.     And  what  were  your  dates  of  visit  in  1948? 

A.     July  21st. 

Q.     July  21st,  1948?  A.     Yes,  sir. 

Q.  Now,  then,  do  you  know  whether  or  not 
Bruno  Agostino  had  some  unfinished  cuttings  on 
his  permit  before  he  paid  the  $250  for  an  addi- 
tional 250,000  feet. 

]\Ir.  Boochever:  I  object  to  that  question  as  in- 
cluding two  questions  in  one.  It  assumes  that  he 
did  secure  additional  permit  there  which  I  under- 
stand is  incorrect  and  he  has  to  answer  that  i)art 
and  then  answer  the  other  part. 

Mr.  Bell:  I  will  separate  it.  I  did  show  you 
the  check  where  he  purchased  the  additional  250,000 
board  feet. 

Mr.  Boochever:  I  object  to  that;  the  check 
doesn't  show  he  purchased  any  additional  250,000 
board  feet. 

The  Court:  Well,  the  jury  knows  what  the  testi- 
mony is.  Overruled,  you  may  answer  and  if  the 
question  is  misleading  say  so. 

The  witness:  The  sale  that  was  made — the  last 
sale  that  was  made  was  in  the  amount  of  $500  of 
which  $250  were  paid  in  [256]  advance.  As  the 
cuttings  progressed  up  to  that  amount,  $250,  we 
called  for  an  additional  $250  on  the  same  sale. 

Q.     And  it  was  all  on  the  same  sale? 
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A.     Yes. 

Q.  And  it  was  the  last  half  of  the  500,000  board 
feet  of  cutting?  A.     Yes,  that  is  correct. 

Q.  Now,  then,  in  the  fall  of  the  year,  1947  about 
how  many  hundred  thousand  feet,  board  measure, 
did  the  Barry  Arm  camp  crowd  have  a  right  to  cut 
yet?  A.     250. 

Q.  Well,  was  it  just  250,000  or  was  there  a  little 
bit  left  of  the  first  250,000? 

A.  Well,  that  is  an  estimate  and  I  cannot  be 
too  positive.  Final  scale  determines  the  actual 
payments  and  we  do  have  to  estimate  the  timber 
involved  which  could  vary.  We  will  say  there  was 
a  quarter  of  a  million  or  there  is  a  half  million  and 
it  would  vary  ten  or  fifteen  or  twenty  percent  either 
way. 

Q.  But  he  did  have  fully  250,000  feet,  board 
measure,  yet  to  cut  there? 

A.     We  expected  that,  yes,  sir. 

Further  Redirect  Examination 
By  Mr.  Boochever: 

Q.  Now,  this  in  July  12th  of  1948,  there  was  a 
modification  and  extension  of  timber  agreement 
grant  to  Mr.  Agostino,  is  [257]  that  correct  ? 

A.     Yes,  sir. 

Q.  By  extension  does  that  mean  increasing  the 
size  or  extension  of  the 

A.     Extension  of  time  for  the  same  area. 

Q.  In  other  words,  this  is  the  same  area  that 
he  had  been  previously  granted,  is  that  right? 

A.     Yes,  sir. 
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Q.  Now,  at  that  time  you  went  out  there  and 
saw  Mr.  Agostino,  I  believe  you  testified,  is  liiat 
correct  1 

A.  No,  I  saw  Mr.  Agostino  in  AVhittier,  that 
is  when  the  modification  was  made  out. 

Q.     That  is  what  I  meant,  sir?  A.     Yes. 

Q.     When  was  that? 

A.  Well,  it  was  right  around  July  2Lst — July 
21st  I  apparently  was  at  Barry  Arm.  I  did  not 
see  Mr.  Agostino  at  Barry  Arm  but  I  saw  him  a 
da^^  before  or  day  after  at  Whittier. 

Q.  And  you  gave  him  an  extension  of  his  right 
to  cut  that  timber  ?  A.     That  is  right. 

Q.  Did  he  say  to  you  to  the  effect  that  it  should 
be  given  to  Columbia  Lumber,  that  he  had  sold  his 
lumber  or  anything  to  that  effect? 

A.  No,  he  did  not.  I  think,  however,  he  did 
say  that  he  might  [258]  sell  through  Columbia  Lum- 
ber and  be  clear  or  some  such  statement. 

Q.     And  that  was  on  July  21,  1948  or  thereabouts? 

A.     Yes. 

Q.  Now,  you  were  asked  if  Columbia  Lumber 
cut  timber  and  the  word  used  was  "there"  and  you 
answered  yes,  but  that  did  you  mean  they  cut  in 
there  own  timber  grant? 

Mr.  Bell:  I  object  to  leading  his  witness;  the 
witness  is  very  intelligent. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

A.     Y^es,  they  cut  in  their  own  restricted  area. 

Q.     (By  Mr.  Boochever) :     Did  you  mean  by  that 


326  Columbia  Lumher  Co.,  Inc. 

(Testimony  of  E.  M.  Jacobsen.) 
they  cut  in  Agostino 

A.  No,  I  mean  in  their  own  restricted  area  up 
the  creek. 

Q.     Thank  you. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

The  Court:     Any  further  cross-examination? 

Further  Recross-Examination 
By  Mr.  Bell: 

Q.  In  Whittier  at  the  time  that  you  prepared 
that  paper  to  Mr.  Agostino  to  sign,  did  he  tell  you 
this  or  this  in  substance  "My  timber  has  already 
been  cut  off  by  the  Columbia  Limiber  Company — 
Mr.  Morgan"  and  did  you  say  to  him  "Well,  he  had 
no  right  to  do  it;  you  ought  to  have  him  arrested'"? 

A.     No. 

Q.     Now,  you  didn't  say  that  to  Bruno  Agostino? 

A.     I  did  not. 

Q.  And  weren't  you  and  Tom  Morgan  together 
there— I  don't  know  whether  it  was  Tom  ^lorgan — 
A  Mr.  Morgan,  when  you  were  talking  to  Bruno 
Agostino  ? 

A.  No,  we  were  alone  sitting  out  on  a  lumber 
pile  near  the  salt  water  edge. 

Q.     Of  the  Columbia  Lumber  Company  camp  ? 

A.  While  I  was  trying  to  induce  him  to  sign. 
I  say  "induce  him"  because  I  had  quite  a  time 
persuading  him  that  he  had  no  right  there  at  all 
unless  he  signed  the  agreement  and  he  did  make 
a  statement  saying  "I  will  sign  it  for  you  and  for 
nobody  else"  and  I  felt  quite  flattered  about  that. 
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Q.  Why  was  it,  could  you  uudcrstand  why  he 
said  he  didn't  want  to  sign  an  extension  of  if? 

A.     No,   I  couldn't  quite  understand  that. 

Q.  Could  it  be  that  you  forgot  that  he  UAd 
you  that  he  had  sold  it  to  the  Columbia  Lumbci- 
Company  and  they  had  already  cut  the  timber? 

A.     No,  definitely  not. 

Q.  The  permit,  you  feel,  was  for  his  benefit  or 
for  whose  benefit? 

A.  It  was  for  his  benefit.  He  had  no  riglit. 
He  was  a  trespasser  there  after  January  1st,  to  be 
very  proper,  in  the  eyes  [260]  of  the  Forest  Service. 

Q.  And  he  had  paid,  however,  the  $250  but 
the  permits  had  not  been  given  to  him  or  somethiu,2^ 
of  that  kind? 

A.  Well,  he  had  used  up  his  period  of  cutting. 
He  had  failed  in  his  contract. 

Q.  He  had  to  have  it  renewed  for  permission  to 
cut  there,  is  that  right?  A.     That  is  right. 

Q.  And  you  knew  at  the  time  that  his  lumber 
was  cut,  that  all  the  lumber  near  the  mouth  of 
Mosquito  Creek  and  over  the  ground  that  he  had 
any  right  to  cut  on  that  already  had  been  cut  at 
that  time?  A.     No,  I  did  not  know  that. 

Q.  I  thought  you  said  that  you  had  been  to 
Barry  Arm  camp  and  that  the  lumber  had  all  been 
cut  out  except  some  scattering  timber  there? 

A.  No,  you  greatly  are  mistaken;  I  did  not 
say  that. 

Q.  Did  you  say  you  went  to  Barry  Arm  camp 
in  July  21st?  A.     Certainly. 
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Q.  And  you  came  back  from  there  to  Whittier, 
did  you?  A.     Correct. 

Q.     And  that  is  when  you  had  Bruno  sign  this? 

A.     Yes. 

Q.     Did  you  sign  it  at  that  same  time? 

A.     I  signed  it  at  the  same  time,  yes.  [261] 

Q.  You  dated  it,  of  course,  at  the  time  you 
signed  it?  A.     Did  what? 

Q.  You  dated  it  at  the  time  you  signed  it,  didn't 
you  ?  A.     Yes. 

Q.  I  will  ask  you  to  look  at  the  date  on  that 
and  tell  the  jury  what  that  date  shows? 

A.     It  shows  no  date  at  all. 

Q.     Can  3^ou  see  that,  Mr. ? 

A.     10th  day  of  July. 

Q.  Now,  that  was  dated  on  the  10th  da,y  of  July 
not  the  21st  at  all,  wasn't  it? 

A.  Well,  I  can  retrace  that  very  simply.  I 
have  said  it  was  a  day  after  or  ten  days.  It  might 
have  been  ten  days  after. 

Q.  You  can't  remember  whether  it  was  one  day 
or  ten?  A.     (No  response.) 

Q.  Then  you  couldn't  hardly  remember  what 
Mr.  Agostino  told  you  then  if  you  couldn't  remem- 
ber any  better  date  than  that,  could  you? 

A.     I  don't  value  that  an  answer. 

Q.  You  couldn't  remember  any  better  one  thing 
than  you  could  the  other  that  happened  that  day, 
can  you?  A.     Possibly  I  can. 

Q.  You  are  a  pretty  good  friend  of  Mr.  Morgan, 
aren't  you? 
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A.  I  am  friends  of  everybody  who  wishes  to  ))e 
friends  with  me.  [262] 

Q.  You  have  been  staying  over  at  the  hotel  with 
Mr.  Morgan  since  you  have  been  in  town,  liavciTt 
you? 

.    A.     I  have  seen  very  little  of  .Mr.  Morgan  except 
around  the  court  room. 

Q.  You  were  in  Mr.  Morgan's  room  when  Mr. 
Eoss   called  you   on   the    'phone,  weren't  you? 

A.     Certainly. 

Mr.  Bell :     That  is  all. 

Further  Redirect  Examination 

By  Mr.  Boochever: 

Q.     Mr.   Jacobsen,   has   any   attempt  been   made 
to  intimidate  you  in  regard  to  this  trial? 
.  Mr.  Bell:     I  object  to  that  because  that  would 
not  be  proper,  an  attempt  to  intimidate.     That  is 

the  only  question .  He  has  been  on  the  stand 

here.   He  is  a  man  of  ability.   We  object  to  that. 

The   Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Have  you  been  in  Mr. 
Bailey's  office?  A.     Yes. 

Q.     Mr.  Bell's?  A.     Yes. 

Q.     Did  he  talk  to  you  at  length  about  this  case? 

A.  We  discussed  it  very  little,  in  fact,  I  was 
astonished  how  well  they  confided  in  me.  [2(53] 

Q.  Did  they  attempt  to  get  you  to  testify  on" 
this  case  ? 
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A.  Well,  they  suminonecl  me  here  for  the  pur- 
pose of  testifying. 

Q.  And  were  you  willing  to  appear  after  you 
were  summoned  for  them? 

A.     No,  I  was  not  willing  to  appear. 

Q.     And  why  not?  A.     Because 

Mr.  Bell :     I  object  to  why;  that  is  a  conclusion. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

A.     Because  I  felt  I  could  do  them  no  good. 

Q.  (By  Mr.  Boochever)  :  And  have  you  told 
the  truth  on  this  stand  all  through  your  testimony? 

A.     Every  word  of  it. 

Q.  And  what  you  remembered  you  have  told 
and  when  you  didn't  remember  something  you  told 
that,  is  that  right?  A.     That  is  right. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

Further  Recross-Examination 

By  Mr.  Bell: 

Q.  Would  you  please  tell  the  jury  where  my 
office  is?  A.     In  the  Central  Building. 

Q.     And  what  room  is  it?  A.     216,  I  guess. 

Q.  216,  and  that  is  the  room  you  visited  me  in, 
is  it?  [264] 

A.     Well,  I  don't  know,  let's  say  that  way. 

Q.  Now,  you  talked  to  Mr.  Ross  just  before  noon 
today,  didn't  you?  A.     Yes,   sir. 

Q.  And  in  that  conversation  did  you  say  this 
to   Mr.   Ross   or  this  in   substance   "Morgan   is   a 
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slicker  and  trying  to  beat  these  men"?     Did   voii 

say  tliat  to  Mr.  Ross  in  his  office? 

A.     No,  sir,  I  did  not. 

Q.     Did  you  say  anything  about  Mr.  ;M organ  t(^ 
Mr.  Ross  in  his  office? 

A.     I  don't  think  he  was  mentioned.     \\v  were 
settling  the  bill. 

Q.     And  did  you  say  anything  to  Mr.  Ross  about 
Mr.  Morgan  at  all? 

A.     I  can't  remember,  I  don't  believe  I  did. 

Q.     Was  the  word  ''slicker"  mentioned  ))y  yon. 

A.     No. 

Mr.  Bell :     That  is  all. 

i\ir.  Boochever:     That  is  all. 

The  Court:     That  is  all.   ' 
(AVitness  excused.) 

The  Court:     Is  there  any  reason  to  detain  Mr. 
Jacobsen  here? 

Mr.  Boochever:     We  have  none. 

Mr.   Bell :     Not   on   our  part. 

The  Court:     You  may  be  excused  permanently. 

Another  witness  may  be  called. 

J.  F.  HOOPER 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Boochever: 

Q.     What  is  your  name,  sir? 
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A.     J.  F.  Hooper. 

Q.     Where  are  you  employed  now,  Mr.  Hooper? 

A.     Columbia  Lumber  at  Barry  Arm. 

Q.  Where  are  you  employed  during  the  fall  of 
1948  ?  A.     Barry  Arm. 

Q.     What  was  your  occupation  during  1948? 

A.     Boom  man. 

Q.  And  when  did  you  first  come  out  to  Barry 
Arm?  A.     Around  the  first  of  August. 

Q.  And  did  you  have  your  wife  with  you  at 
that  time?  A.     Yes,  I  did. 

Q.     And  where  did  you  and  your  wife  live  then? 

A.  We  occupied  one  of  the  camp  buildings  at 
Barry  Arm— Bruno's  camp. 

Q.     Bruno's   camp,   is   that   right? 

A.     That  is  right. 

Q.     And  that  was  what  time  you  moved  in  there  ? 

A.  Around  the  first  of  August  as  near  as  I  can 
remember.   [266] 

Q.  And  how  long  about  did  you  stay  living  on 
that  property? 

A.  Well,  I  actually  stayed  there  until  the  camps 
were  down  in  the  fall. 

Q.  Now,  did  you  receive  any  orders  at  any 
time  from  Columbia  Lumber  to  leave  that  pi'op- 
erty  ? 

Mr.  Bell:  Now,  I  object  to  that;  that  is  hearsay, 
purely  hearsay. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 
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Q.  (By  Mr.  Boochever)  :  Would  you  niiswcr 
the  question,  please?  A.     Yes,   I   did. 

Q.  About  when  was  it  that  you  received  sucli 
order?  A.     It  was  the  latter  part  of  August. 

Q.  After  you  received  those  instructions  did 
3^ou  see  the  plaintiff  here,  Mr.  Agostino? 

A.     Yes,  I  did. 

Q.     Where  was  he  at  the  time? 

A.     He  was  there  at  camp. 

Q.     Was  he  staying  there? 

A.     He  was  staying  in  his  cabin,  yes. 

Q.  And  did  you  have  any  conversation  witli  him 
in  regard  to  your  being  at  the  camp  ?  A.     Yes. 

Q.     What  was  that  conversation?  [267] 

A.  I  told  Mr.  Bruno  that  I  had  been  notihed 
by  the  company  that  I  would  have  to  leave  the 
building  and  I  and  my  wife  talked  with  Mr.  Bruno 
and  asked  him  if  we  could  continue  to  occui)y  one 
of  the  buildings  there. 

Q.     What  did  he  say? 

A.     Yes  said,  3'es  we  could. 

Q.  Did  he  ask  you  to  do  anything  in  regard  to 
the  buildings 

A.  Well,  he  said  that  if  somebody  don't  stay 
here  the  buildings  will  fall  down  during  the  snow 
and  he  said  "I  would  be  glad  to  have  somebody 
stay  here  to  look  after  my  cabin"  and  "I  liave 
stuff  in  it  that  I  don't  want  to  lose  there." 

Q.     And  did  you  stay  on?  A.     I  did. 
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Q.  Now,  during  the  spring  did  you  see  Mr. 
Jacobsen  this  year?  A.     Yes. 

Q.  And  did  you  tell  him  why  you  were  staying 
there  at  that  time?  A.     Yes. 

Q.  Now,  prior  to  that  time  you  spoke  about 
seeing  Mr.  Agostino,  had  you  seen  Mr.  Agostino 
there  before  that  in  the  month  of  August,  1948? 

A.  Well,  Mr.  Agostino  was  there  at  the  time 
I  got  notice  that  I  would  have  to  vacate  the  house. 
He  was  in  his  cabin  then. 

Q.  And  before  that  day  had  you  seen  Mr.  Agos- 
tino? A.     Yes.   [268] 

Q.     Had  you  talked  with  him?  A.     Yes. 

Q.  And  what  did  you  tell  him  al^out  why  you 
were  there  then? 

A.  Well,  I  told  him  that  I  was  there  because 
there  were  no  other  living  quarters  available  and 
having  my  wife  Avith  me  I  must  either  stay  in  his 
camp  or  I  would  have  no  place  for  her  to  stay. 

Q.  And  that  was  before  you  received  quarters 
• — before  you  received  orders  to  leave  the  camp, 
is  that  right?  A.     That  is  right. 

Q.  Now,  after  this  second  conversation  with  ^Ir. 
Agostino  did  he  leave  shortly  after  that? 

A.     Yes,  he  did. 

Q.     And  did  you  stay  on?  A.     Yes. 

Q.  Do  you  know  whether  anyone  came  and  took 
one  of  the  caterpillar  tractors  away  after  that? 

Mr.  Bell:     After  when? 
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Mr.  Boocliever:     After  Mr.  Agostino  left. 

Mr.  Bell:  I  object  to  it  unless  it  was  in  the 
presence  of  Agostino  or  Mr.  Agostino  took  it.  What 
they  did  with  the  cat 

The  Court:     Overruled. 

Q.  (By  Mr.  Boochever)  :  AVould  you  answer 
the  question,  please?  [269] 

A.     Well,  I  don't  quite  understand  tlie  question. 

Q.  The  question  was  whether  anyone  ever  came 
and  took  any  of  the  cats  away? 

A.  Yes,  there  was  somebody  took  cats  away  but 
not  while  I  was  home. 

Q.     Not  while  you  were  home? 

A.     It  was  while  I  was  at  w^ork. 

Q.     And  did  you  see  someone  take  a  cat  away? 

A.  Well,  I  saw  the  boat  come  in  and  I  saw  it 
go  away  and  the  cat  was  gone  when  I  came  home. 

Q.     About  when  was  that  ? 

A.  I  didn't  keep  no  account  of  the  date  or  any- 
thing but  I  should  judge  it  must  have  been  in  Sep- 
tember as  near  as  I  can  remember. 

Q.  And  was  that  Columbia  Lumber  oi*  any  of 
its  men  wdio  came  and  took  that  cat  away? 

Mr.  Bell :  I  object  to  that  because  he  said  \\v 
didn't  know  who  took  it  away  already. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Boochever)  :  Your  Honor,  lie  could 
not  know  but  he  could  know^  whether  it  was  a  Co- 
lumbia Lumber  man  or  a  Columbia  Lumber  l)oat. 
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The  Court:  I  don't  see  bow  he  saw  the  man 
come  in  and  go  out. 

Q.  (By  Mr.  Boochever)  :  Do  you  know  if  that 
boat  belonged  to  Columbia  Lumber  Company  ? 

A.     I  know  it  didn't. 

Q.  AYhere  were  the  cats  at  the  time  this  one 
cat  was  taken? 

A.     They  w^ere  both  at  Bruno's  camp. 

Q.     Were  they  in  his  garage  ?  A.     Yes. 

Q.  Do  you  know  whether  the  other  cat  was  ever 
taken  aw^ay?  A.     They  were  both  taken. 

Q.  Do  you  know^  whether  either  of  them  were 
taken  by  Columbia  Lumber  Company  or  any  of 
its  men  ? 

Mr,  Bell:  1  object  to  that  for  the  same  rea- 
son. He  states  he  doesn't  know. 

The  Court:  The  objection  is  good  as  to  the  first 
one  but  not  as  to  the  second. 

Q.  (By  Mr.  Boochever) :  With  regard  to  the 
second  one,  do  you  know  whether  it  was  taken  by 
a  Columbia  Lumber  man  or  any  of  its  employees? 

A.     It  was  not. 

Q.  Now  the  rest  of  Agostino's  equipment  there, 
was  that  left  back  in  his  cabin  in  his  garage  and 
cabin  after  you  received  orders  to  leave  the  prem- 
ises ? 

Mr.  Bel] :  I  object  to  it  as  leading  and  sug- 
gestive. 

The  Court:     Objection  is  sustained. 

Q.     (By  Mr.  Boochever)  :     Now,   do  you  know 
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whether  any  of  tlie  other  Cohnnbia   Lumber  men 

occupied  those  premises  after  September  Isf? 

A.     No,  they  did  not. 

Q.  Did  they  use  any  of  Agostino's  property  after 
that  date? 

Mr.  Bell:  I  object  to  that  for  the  reason  that 
there  is  no  contention  that  Agostino  has  any  prop- 
erty there. 

The  Court :     The  objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Did  they  use  any  of 
the  property  which  was  known  as  Agostino  and 
Socha's  property,  which  is  under  dispute  in  this 
case  as  alleged  to  have  been  sold  to  the  Columbia 
Lumber  Company  ? 

Mr.  Bell:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness  and  for  the  further  reason 
it  is  leading  and  suggestive  and  there  is  no  conten- 
tion that  Agostino  and  Socha  had  any  property 
there. 

The  Court:     Overruled.    He  may  answer. 

Q.  (By  Mr.  Boochever)  :  Would  you  answer  the 
question  % 

The  Court :     I  don 't  know  what  date  ? 

Mr.  Boochever:  It  was  after  he  received  orders 
on  or  about  the  end  of  August,  early  in  September, 
from  September  1st  on. 

The  Court:  You  can  tell  what  you  know  about 
the  property  and  whether  any  of  it  was  left  and 
if  so  who  took  it. 

A.     Well,  the  property— the  cats  and  a  certain 
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amount  of  [272]  equipment — which,  of  course,  I 
am  not  familiar  with — what  was  there  when  I  came, 
because  the  company  had  taken  away  the  cats  and 
was  working  on  them  at  the  time  I  came. 

Q.  (By  Mr.  Boochever)  :  By  that  you  mean  they 
were  repairing  them? 

Mr.  Bell:     I  object  to  leading  the  witness. 

The  Court:  Yes,  your  side  complained  quite 
often  about  the  leading  questions  and  evidently  they 
are  adopting  the  same  theory. 

Mr.  Boochever :     Very  well,  Your  Honor. 

Q.     What  do  you  mean  by  "working  on  them"? 

A.  Well,  they  had  mechanics  to  repair  the  cats. 
They  were  intending  to  use  them  for  logging  pur- 
poses and  they  had  taken  them  over  to  their  shop 
theie  where  they  could  w^ork  on  them  before  I  came 
so  I  don't  know  w^hat  was  there  before  I  came. 

Q.  Then  after  you  came  and  after  you  received 
the  order  to  leave  the  property  what  was  done  about 
the  equipment?  i 

A.  Well,  the  equipment  was  returned  back  to 
Agostino's  camp. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

Cross-Examination 
By  Mr.  Bell: 

Q.  Now,  that  was  what  date  was  it  that  you  saw 
Agostino  down  there? 

A.     I  can't  give  a  definite  date  but  as  near  as . 
I  can  remember  it  was  the  latter  part  of  August. 

Q.     How  did  he  come?  [273] 
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A.     He  came  in  a  'plane. 

Q.     And  bow  long  did  he  stay? 

A.  As  near  as  I  can  remember  a  week  or  ten 
days. 

Q.     A  week  or  ten  days  ? 

A.     He  was  there  several  days. 

Q.     And  where  did  he  stay? 

A.     He  stayed  in  his  cabin. 

Q.     In  a  little  cabin  off  to  itself,  is  it? 

A.    Yes. 

Q.     Off  to  one  side?  A.     That  is  right. 

Q.  And  that  is  the  only  time  you  ever  saw  Bruno 
Agostino,  is  it  ?  A.     Oh,  no. 

Q.  I  hand  you  Plaintiffs'  Identification  32  and 
ask  you  to  state  if  you  have  ever  seen  that  before? 

A.     Yes. 

Q.     Who  wrote  that,  if  you  know? 

A.  Well,  I  don't  know  who  wrote  it, — Yes,  I 
wrote  that. 

Q.  You  wrote  that  yourself  ?  A.    Yes. 

Mr.  Bell :     We  now  offer  this  in  evidence. 

Mr.  Boochever:     No  objection. 

The  Court:  It  may  be  admitted  as  Plaintiffs' 
Exhibit  No.  32.   It  may  be  read  to  the  jury.  [274] 

Mr.  Bell:  ''Mr.  and  Mrs.  J.  F.  Hooper  occupy- 
ing this  house  by  permission  of  the  Columbia  Lum- 
ber Company,  August  30,  1948.    Witness." 

You  may  see  it  if  you  care  to. 

Q.  AVhen  did  you  first  start  occupying  tliat 
house  ? 
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A.  Well,  I  don't  remember  the  exact  date,  but 
it  was  near  somewheres  around  in  the  first  part  of 
the  month  of  August. 

Q.  When  did  you  first  go  to  work  for  the  Co- 
lumbia Lumber  Company? 

A.     I  have  been  employed  by  them  for  two  years. 

Q.     When  did  you  first  go  to  Barry  Arm  camp? 

A.  Around  the  first  of  August  as  near  as  I  re- 
member. 

Q.  Where  were  you  immediately  prior  to  going 
there  ?  A.     A¥hittier. 

Q.     What  were  you  doing  at  Whittier? 

A.     I  was  boom  man  at  Whittier  at  the  mill. 

Q.  And  when  you  quit  at  Whittier  you  went  di- 
rectly to  Barry  Arm  camp,  did  you? 

A.     I  didn't  quit  at  Whittier. 

Q.  You  were  transferred  ?  You  finished  working- 
there  and  went  to  Barry  Arm  camp,  didn't  you? 

A.     That  is  right. 

Q.     How  long  did  you  stay  at  Barry  Arm  camp? 

A.     I  have  been  there  ever  since. 

Q.     And  you  are  still  there?  [275] 

A.     Where  ? 

Q.     At  Barry  Arm  camp? 

A.     That  is  right. 

Q.     Where  are  you  living  now? 

A.  I  am  living  in  the  same  place  at  the  present 
time  that  I  was  when  I  came  there. 

Q.  That  is  what  is  called  the  Barry  Arm  camp 
house  that  you  referred  to  as  Agostino's  house? 
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A.     That  is  right. 

Q.  Now,  how  many  times  did  you  see  Agostino 
in  August  of  1948  % 

A.  Well,  I  saw  him  several  times  because  he 
was  there  for  several  days. 

Q.     Did  you  ever  talk  to  him  any  more  than  once  % 

A.     Oh,  yes. 

Q.  Was  he  in  your  house  at  the  time  you  wrote 
that  paper?  A.     That  is  right. 

Q.     And  you  are  still  there  now'? 

A.     Yes,  sir. 

Q.     In  what  capacity  are  you  staying  there  now  ? 

A.     Only  permission  of  Mr.  Bruno. 

Q.  What  are  you  doing  there  in  the  valley  at 
Barry  Arm  camp  % 

A.     I  work  over  at  the  Columbia  Lumber. 

Q.  You  work  for  the  Columbia  Lumber  Com- 
pany yet?  A.    Yes.  [276] 

Q.     And  in  what  capacity  do  you  work? 

A.     As  boom  man. 

Q.     Are  you  cutting  timber  there  now? 

A.     No,  I  don't  cut  no  timber. 

Q.  Are  the  Columbia  Lumber  Comi)any  people 
cutting  timber  there  now?  A.     I  presume  so. 

Q.  Were  they  there  cutting  timber  when  you 
left  there  ?  A.     That  is  right. 

Q.     What  day  did  you  leave  there? 

A.     Monday,  I  guess  it  was. 

Q.     Monday  of  this  week?  A.     Yes. 

Q.     And  how  far  up  Mosquito  Creek  are  they 
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cutting  now'? 

A.     I  don't  know,  I  haven't  been  up  there. 

Q.  I  believe  you  stated  that  you  got  notice  from 
the  Columbia  Lumber  Company  to  move  out  of 
that  house !  A.     I  did. 

Q.     Was  that  in  writing  or  oral? 

A.     That  was  through  the  foreman  of  the  camp. 

Q.     Through  the  what? 

A.  Through  the  foreman  of  the  Columbia  Lum- 
ber camp. 

Q.    And  he  told  you  that?  A.     Yes. 

Q.     Did  he  give  you  anything  in  writing?  [277] 

A.     No. 

Q.     And  you  didn't  move  out? 

A.     Well,  I  prepared  to  move  out. 

Q.     And  you  are  still  living  there  now? 

A.  But  at  that  time  Mr.  Bruno  was  there  so  I 
and  my  wife  talked  to  him  and  made  arrangements 
to  stay  there. 

Q.     Was  that  before  you  gave  him  this  paper? 

A.  No,  that  was  given  the  paper  before  that — 
before  I  got  the  notice  of  the  return  from  the  com- 
pany. 

Q.  Did  you  get  anything  in  writing  to  show 
that? 

A.  I  did  not.  They  never  give  me  anything  in 
writing. 

Q.  I  mean,  did  Mr.  Agostino  give  you  anything 
in  writing?  A.     No. 

Q.     And  he  asked  you  to  give  him  something  in 
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writing  but  you  didn't  ask  liini  for  anytliini;-  back, 

is  that  right?  A.     No,  that  is  right. 

Mr.  Bell:     That  is  all. 

The  Court :     That  is  all,  sir. 

Mr.  Davis:     Just  one  minute. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

The  Court:  Jurors  have  the  right  to  ask  ques- 
tions. I  forgot  to  remind  them  before.  If  you  want 
to  ask  questions  at  any  time  just  so  indicate. 

(Witness  excused.) 

EDWARD  F.  McAllister 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Boochever: 

Q.     What  is  your  name,  sir  % 

A.     Edward  F.  McAllister. 

Q.     Where  were  you  in  the  spring  of  1948? 

A.  I  came  to  Barry  Arm  camp  on  the  15th  of 
April. 

Q.     How  did  you  happen  to  come  there? 

A.     I  hired  out  to  Blacky  Lambert  of  Seattle. 

Q.     And  did  Mr.  Lambert  hire  you? 

A.     That  is  right. 

Q.     In  what  capacity  were  you  hired? 

A.  I  went  up  to  do  the  climbing  and  the  hook- 
ing. 

Q.  Where  did  you  go  at  that  time— where  did 
you  go  to  work  for  Mr.  Lambert? 
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A.     I  went  to  work  at  the  camp  at  Barry  Arm. 

Q.  Are  you  familiar  with  the  camp  of  Mr.  Agos- 
tino  that  is  claimed  by  Mr.  Agostino  and  Mr.  Socha? 

A.     I  know  where  Bruno's  camp  is,  yes. 

Q.     Did  you  live  there  or  not? 

A.     No,  we  lived  in  the  Barry  Arm  camp. 

Q.  Whose  camp  was  that,  was  that  Lambert's 
camp? 

A.  I  suppose  it  was  Lambert's  camp.  That  is  the 
man  I  was  working  for.  [279] 

Q.  Where  was  that  located  in  relation  to  Bruno 
Agostino 's  camp? 

A.  That  would  be  about,  I  guess,  in  the  neigh- 
borhood of  1500  or  2,000  feet  from  Bruno's  camp 
up  the  creek. 

Q.     And  at  the  time  you  arrived  when  was  that? 

A.     I  went  to  work  on  the  17th  of  April. 

Q.  And  at  that  time  how  many  men  were  work- 
ing there? 

A.  There  was — I  believe  there  was  eight  men 
working  when  I  arrived  there. 

Q.     Whose  employees  were  those  men? 

A.     Well,  as  I  understand  it,  Mr.  Lambert's.       j| 

Q.  Were  there  any,  to  your  knowledge,  Colum- 
bia Lumber  employees  there? 

A.  Not  that  I  know  of.  I  understood  everybody 
was  working  for  Blacky  Lambert. 

Q.  Now,  at  that  time  were  you  using  any  of  Mr., 
Agostino 's  equipment  or  his  property? 

A.     Not  that  I  know  of. 
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Q.  AVas  Mr.  Agostino  around  the  camp  at  tliat 
time  ? 

A.  Well,  he  was  there  shortly  after  I  was  there, 
I  know  that,  he  was  there  for  three  or  four  weeks. 

Q.     And  where  was  he  living  at  the  time? 

A.     He  lived  in  his  own  camp. 

Q.     Now,  what  was  your  job  there? 

A.     Well,  I  was  hooking  and  climbing.  [280] 

Q.     Is  that  connected  with  cutting  timber? 

A.     No,  that  is  rigging  up  and  yarding. 

Q.  And  are  you  familiar  with  the  timber  that 
was  cut  there  by  Columbia  Lumber  Company? 

A.     I  know  the  timber  that  was  cut,  yes. 

Q.  Where  did  they  start  cutting  with  regard  to 
the  timber  Bruno  Agostino  had  cut  off  previously? 

A.  Bruno's  last  setting — I  believe  Lambert's 
first  setting  would  be  a  thousand  or  fifteen  hundred 
feet  upstream  from  where  Bruno  had  logged.  I 
am  not  positive  exactly  but  it  would  ))e  in  that 
neighborhood. 

Q.  Approximately  how  many  feet  of  timber  were 
between  where  Lambert  started  logging  and  Agos- 
tino stopped  logging,  if  you  can  estimate  ? 

A.  I  wouldn't  estimate  that.  There  is  scattered 
patches  in  there.  As  far  as  being  commercial  tim- 
ber, I  don't  know,  there  is  quite  a  patch  in  there. 

Q.  So  far  as  you  know  did  Lambert  log  any  of 
Bruno's  timber?  A.     Not  that  I  know  of. 

Q.  Around  in  April  you  said  Bruno  came,  about 
how  long  did  he  stay  to  the  best  of  your  remem- 
brance ? 
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A.  I  think  he  was  there  for  three  or  four 
wrecks. 

Q.     Then  did  he  leave? 

A.     Yes,  I  believe  he  left. 

Q.     And  about  when  did  he  come  back"?  [281] 

A.  Well,  I  don't  know.  He  was  in  there  twice 
to  my  knowledge  last  summer.  He  must  have  been 
there  once  sometime  in  June. 

Q.  At  that  time  were  any  of  Lambert's  men 
or  any  of  Columbia  Lumber  Company's  employees 
living  on  Bruno's  property  or  using  his  equip- 
ment? A.     Not  that  I  know  of,  no. 

Q.  Now,  subsequently  in  the  Month  of  July — 
during  the  month  of  June  was  any  of  his  prop- 
erty used  or  any  of  his  equipment  used  to  your 
knowledge  by  any  of  Lambert's  men  or  Colum- 
bia Lumber's?  A.     Not  that  I  know  of. 

Q.  During  the  month  of  July  was  there  a  change 
in  that?  A.     Well,  yes. 

Q.     About  when,  do  you  know? 

A.  Well,  it  would  be  after  the  4th,  probably  in 
the  range  of  ten  days  or  two  weeks  beyond  the 
4th  there  was  a  difference. 

Q.  Did  you  receive  any  instructions  or  any- 
thing of  that  nature  at  that  time? 

Mr.  Bell:  I  object  to  any  insti-uctions.  That  is 
purely  a  conversation  with  some  person  in  the  ab- 
sence of  the  plaintiff. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Was  there  a  change 
and  who  was  your  employer  about  that  time? 
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A.  Well,  Lambert  had  left  and  Earl  Proud  came 
np  to  run  the  [282]  camp. 

Q.  And  did  Proud  have  any— I  will  withdi-aw 
that  question.  Now,  after  that  time,  you  say,  about 
two  weeks  after  July  4th  was  there  a  change  of 
policy  with  regard  to  using-  this  Socha-P>ruTi()'s 
equipment  there? 

A.  I  don't  know  anything  about  any  policy  or 
any  agreements;  at  that  time  the  other  two  cats 
showed  up  there. 

Q.  They  were  brought  over  to  the  Columbia 
Lumber's   camp,   is  that  right? 

A.  They  got  them  over  there  at  that  time,  that 
is  correct. 

Q.     Do  you  know  how  they  got  over  there? 

A.  Well,  they  were — one  of  them  was  driven  over 
there  and  I  guess  the  other  one  was  drug  over,  I 
don't  know,  they  got  there  anyway. 

Q.  Do  you  know  what  the  condition  of  those 
cats  were  at  that  time? 

Mr.  Bell:  It  is  not  shown  that  he  is  capable  of 
determining  what  the  condition  of  machinery  is. 
I  object  to  the  question. 

The  Court :     Are  you  a  mechanic,  sir  ? 

The  Witness:  No,  I  am  not  a  mechanic.  I  am 
very  familiar  with  logging  machinery. 

The  Court:     All  right,  you  may  answer. 

Q.  (By  Mr.  Boochever) :  Do  you  know  what 
th('  condition  was  of  those  caterpillar  tractors  at 
that  time?  [283] 
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A.     They  were  not  in  shape  to  log. 

Mr.  Bell:  I  move  to  strike  the  answer  as  not 
responsive  to  the  question. 

The  Court:     The  motion  is  denied. 

Q.  (By  Mr.  Boochever)  :  Now,  you  say  they 
were  not  in  condition  to  log?  A.     No. 

Q.  What,  if  anything,  was  done  with  these  trac- 
tors at  that  time'? 

A.  Well,  I  don't  know  w^hat  all  was  done  but 
there  were  two  men  working  on  them  there  and 
there  was  a  lot  of  parts  bought  and  some  of  those 
parts  are  laying  there  yet  to  repair  those  cats  with. 

Q.     And  were  those  cats  repaired? 

A.  There  w^as  work  done  on  them.  They  were 
never  fully  repaired. 

Q.  Were  they  ever  used  by  your  crew  or  Mr. 
Proud 's  crew  or  Columbia  Lumber's  in  logging  op- 
erations ? 

A.  Not  in  the  logging  operation  I  wouldn't  say, 
no,  the  small  cat  was  used  to  haul  supplies  from 
the  beach  and  haul  over  parts  to  fix  the  big  cat. 
As  far  as  logging  I  don't  think  either  cat  ever 
hauled  a  log. 

Q.  Now,  subsequently,  did  you  receive  any  orders 
from  Columbia  Lumber  Company  in  regard  to  those 
cats  at  all?  A.     I  received, [284] 

Mr.  Bell:  I  object  to  that  because  the  orders  if 
in  writing  would  be  the  best  evidence  and  oral  or- 
ders would  only  be  converrsation. 
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The  Court :  Objection  is  sustained.  You  may  tell 
what  was  done  with  the  cats. 

Q.  (By  Mr.  Boochever)  :  What  was  done  witli 
the  cats  after  that  ? 

A.     Well,  they  were  taken  back  to  Bruno's. 

Q.  About  when  was  that,  do  you  remember,  about 
the  time? 

A.  I  don't  have  any  idea  of  the  date.  I  should 
judge  the  cats  were  there  about  three  weeks. 

Q.     And  were  returned  to  Bruno's  property? 

A.  I  heard  that  everything  was  to  go  back  to 
Bruno's  and  the  next  day  we  came  in  and  the  cats 
were  gone.   They  were  back  there. 

Q.  When  the  cats  were  taken  back  were  you  still 
logging  there?  A.     Yes,  we  were  logging. 

Q.     And  did  you  continue  to  log  after  that  ? 

A.     Yes. 

Q.  Now,  after  the  time  that  the  cats  were  re- 
turned there,  did  any  of  the  men  who  were  working 
with  you  there  or  to  your  knowledge  any  of  Colum- 
bia Lumber's  employees  ever  use  any  of  Bruno's 
ecpiipment  ? 

Mr.  Bell :  Now,  I  object  to  that  unless  he  knows 
what  was  Bruno's  equipment.  [285] 

The  Court :  Well,  he  has  asked  for  his  knowledge. 
Just  tell  what  you  know? 

A.  To  the  best  of  my  knowledge  when  those  cats 
were  taken  back  I  believe  that  anything  that  was 
there  that  belonged  to  Bruno  was  taken  back.  That 
is  the  best  of  my  knowledge.    I  don't  know  eveiy 
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nut  and  bolt  that  Bruno  owned  but  as  far  as  I  know 

everything  was  taken  back. 

Q.  (By  Mr.  Boochever) :  And  after  that  was 
anything  used  of  Bruno's? 

Mr.  Bell:     I  object  to  that  for  the  same  reason. 

The  Court:     Objection  is  overruled. 

A.  No,  there  was  nothing  used  of  Bruno's  that 
I  know  of. 

Q.  (By  Mr.  Boochever)  :  Now,  have  you  been 
engaged  in  logging  operations  for  a  long  time  ? 

A.     Yes,  for  about  22  years. 

Q.  Are  you  familiar  with  the  values  of  logging 
equipment?  A.     Not  a  cat,  I  am  not,  no. 

Q.     How  about  a  donkey  or  a  hoist? 

A.     Well,  that  is  a  different  proposition. 

Q.  Do  you  know  the  donkey  or  hoist  which  was 
there  on  Bruno's  property  during  the  summer  of 
1948,  are  you  familiar  with  it? 

A.     I  have  seen  it,  yes. 

Q.     Was  that  a  good  donkey  or  hoist? 

Mr.  Bell:  I  object  to  that  as  purely  a  conclu- 
sion. [286] 

The  Court:     Overruled. 

A.     That  was  not  a  logging  donkey. 

Q.  (By  Mr.  Boochever)  :  It  was  not  a  logging 
donkey  ?  A.     No. 

Q.     What  was  its  condition? 

A.  I  didn't  go  over  it  very  closely,  all  I  noticed 
about  it,  it  had  a  twisted  shaft.  Outside  of  that 
I  couldn't  tell  you  anything  about  it. 
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Q.  Do  you  have  any  idea  of  whether  it  liad  any 
value  at  all  ?  A.     Certainly  it  had  a  value. 

Q.     Approximately  what  value  would   it   liave? 

Mr.  Bell:  I  object  to  that  unless  it  is  shown 
that  he  knows  values  at  that  place. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever :  I  believe  I  asked  him  if  he  was 
familiar  with  the  values  of  logging  equipment,  Your 
Honor.    I  will  repeat  the  question. 

Q.  Are  you  familiar  with  the  values  of  logging 
equipment  ? 

A.     As  far  as  donkeys  are  concerned,  I  think  so. 

Q.  What  w^ould  you  estimate  the  value  of  that 
donkey  as  it  stood  there  at  that  time"? 

A.  The  value  I  don't  know.  If  I  was  to  ])uy  it 
I  wouldn't  give  over  $3,000  for  the  machine  as  it 
stood  there. 

Q.  Did  Columbia  Lumber  Company  or  did  Lam- 
bert or  any  of  his  men  use  that  donkey  at  all  ?  [287] 

A.     No. 

Q.  Did  they  take  it  aw^ay  and  do  anything  with 
it  ?  A.     No. 

Q.  In  other  words  it  just  stayed  there  all  the 
time  ? 

A.  It  was  never  touched ;  it  sat  on  the  beach  all 
summer. 

Ml'.  Boochever:     That  is  all,  Your  Honor. 

The  Court:  Court  will  stand  in  recess  until  18 
minutes  past  four. 

(Short  recess.) 
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Mr.  Boochever :  Your  Honor,  may  I  have  permis- 
sion to  ask  this  witness  one  more  question? 

The  Court:     Counsel  may  proceed. 

Q.  (By  Mr.  Boochever) :  Referring  to  the  don- 
key again,  did  that  donkey  have  any  value  for  a 
logging  outfit — an  outfit  interested  in  logging? 

Mr.  Bell:  I  object  to  that.  He  has  already  fixed 
the  value  in  his  opinion. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

A.  Practically,  I  would  not  use  it  for  a  logging 
machine. 

Q.  (By  Mr.  Boochever)  :  You  testified  that  the 
equipment  was  all  returned  to  Agostino  property, 
after  that  to  your  knowledge  was  that  donkey  ever 
taken  away  ? 

A.     You  are  talking  about  Bruno's  donkey? 

Q.     That  is  right?  [288] 

A.     I  can't  state  that  as  a  fact,  however 

Mr.  Bell:  I  object  to  him  stating  something  that 
he  said  that  he  didn't  know  to  be  a  fact. 

The  Court:  Do  you  know  whether  the  donkey 
disappeared  or  not? 

The  Witness :  Absolutely  the  donkey  disappeared 
but  I  saw  nobody  take  it. 

Q.     (By  Mr.  Boochever)  :     When  did  that  hap-      1 
pen,  approximately? 

A.  I  believe  that  is  in  the  early  part  of  Septem- 
ber. 

Q.  Did  the  donkey  sled  disappear  at  the  same 
time  ?  A.     The  whole  works  was  gone. 
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Mr.  Boochever:     That  is  all. 
The  Court:     Counsel  for  plaintiff  may  examine. 

Cross-Examination 
By  Mr.  Bell: 

Q.  Mr.  McAllister,  when  did  vou  start  working 
in  the  timber  woods  % 

A.  I  started  along  about  1927,  something  like 
that,  in  B.C. 

Q.     In  British  Columbia? 

A.     That  is  right. 

Q.  How  long  did  you  work  over  in  British  Co- 
lumbia % 

A.     Oh,  I  worked  there  about  two  years. 

Q.     Then  after  you  left  there  where  did  you  go? 

A.     I  worked  in  Washington. 

Q.     Washington  State  ?  [289] 

A.     That  is  right. 

Q.     And  how  long  did  you  work  there? 

A.  Well,  for  quite  a  number  of  years  up  until  I 
went  to  Oregon  about  four  years  ago. 

Q.  And  then  you  worked  in  Oregon  from  that 
time  on  up  to  the  time  you  came  to  Alaska? 

A.  I  worked  back  and  forth  in  Oregon  and 
Washington. 

Q.     Where  did  you  work  in  Oregon? 

A.  Well,  I  worked  foi'  the  Saganaw  Timber 
Company  at  Valsatch,  Oregon.  I  worked  for  Wer- 
ner Brothers  at  Taft,  Oregon. 

Q.  Did  you  always  work  at  the  same  line  of  w(jik 
that  vou  have  described  here? 
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A.     I  have  been  a  high  climber  for  many  years. 

Q.     A  high  climber?  A.     Yes. 

Q.  Will  you  explain  to  the  jury  what  that 
means  ? 

A.  Well,  a  climber  is  a  man  that  tops  the  trees 
and  goes  up  and  rigs  them  and  generally  rigs  the 
donkeys,  rigs  them  up  read,y  to  move  the  logs.  You 
have  more  or  less  the  construction  of  the  unit  to 
start  logging  with  and  after  that  you  go  after  it 
until  it  is  finished. 

Q.     You  say  you  cut  the  top  out? 

A.     Cut  the  top  out. 

Q.  That  has  been  your  lousiness  practically  all 
your  life,  has  it?  [290]  A.     That  is  right. 

Q.     You  were  never  an  engineer? 

A.  I  have  handled  the  job  at  different  times.  I 
don't  follow  it. 

Q.     You  are  not  a  licensed  engineer,  are  you? 

A.     No. 

Q.  And  I  believe  you  stated  you  were  not  a 
mechanic?  A.     No,  I  am  not  a  mechanic. 

Q.  Could  you  tell  the  jury  what  kind  of  cater- 
pillars that  you  are  talking  about  that  you  referred 
to  as  Bruno's  cats? 

A.  Well,  Bruno's  cats  was  the  big  8  cat  and  the 
small  7,  one  is  a  Caterpillar  and  the  other  is  either 
an  International  or  cat,  I  believe  it  is  an  Inter- 
national. 

Q.  AVould  you  tell  the  size  of  it,  please,  what 
designated  it? 
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A.  One  is  a  7  and  one  is  a  D-8,  that  is  the  coni- 
mon  trade  name. 

Q.  Is  there  any  difference  between  an  R.D.  8 
and  E.D.  7  and  a  D-8  and  D-7  ? 

A.  I  understand  the  D.R.  was  the  same  as  a  D-8 
and  a  D-8  cat  is  larger  than  a  D-7. 

Q.     These  were  both  rather  large  cats,  were  they? 

A.  One  of  them  was  a  standard  logging  cat  for 
size.    The  other  one  was  a  small  cat. 

Q.  Well,  now,  which  was  the  standard  logging 
size?  A.     The  D-8. 

Q.     Now,    who    owned   the    equipment   that   you^ 
operated  there  "^  [291] 

A.     Columbia  Lumber  Company. 

Q.     Now,  did  they  have  an}^  D-8  cats  there? 

A.     They  have  a  D-7. 

Q.  That  is  what  you  say  is  not  fitted  for  logging 
operations  ? 

A.  Well,  it  is  fitted  for  that  particular  place  but 
it  is  not  a  standard  logging  cat;  it  is  generally  a 
size  larger. 

Q.     Is  that  the  only  cat  they  had  there? 

A.     At  that  time  they  had  one  7. 

Q.     Do  you  have  any  other  there  now? 

A.     They  have  two  7's  there  now. 

Q.     Are  they  old  cats  or  new? 

A.  They  are— I  believe  one  has  1500  hours  on 
it  and  the  other  has  1100  running  hours. 

Q.     Since  they  were  brought  there? 

A.     Since  thev  were  bought. 
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Q.     What  year  models,  are  they? 

A.  I  presume  they  would  be  last  year  models, 
that  is,  the  year  before  this  last  one  we  are  speaking 
of.    It  would  be  1947. 

Q.     1947,  you  think?  A.     I  think  so, 

Q.     You  don't  think  they  are  '37 's? 

A.     No,  absolutely  not. 

Q.  Now,  when  you  went  there  Blacky  Lambert 
was  in  charge,  was  he  ?  A.     That  is  right.  [292] 

Q.  And  the  same  equipment  is  there  now  that 
was  there  when  Blacky  was  there? 

A.     There  is  an  extra  cat  there  now. 

Q.     When  did  that  one  come  in. 

A.     About  a  month  ago. 

Q.  Now,  what  do  you  understand  to  be  the  equip  - 
ment  that  formerly  belonged  to  Bruno  Agostino  or 
the  Barry  Arm  Camp  ? 

A.  Well,  as  I  understand  Bruno's  equipment 
was  the  D-8  cat  and  the  7  cat  and  this  donkey  he 
was  speaking  of.  That  is  all  that  I  know  of  the 
logging  equipment  that  he  had  there. 

Q.  That  is  the  only  things  you  referred  to  as 
Bnmo's?  A.     That  is  right. 

Q.  And  that  is  all  you  know  that  you  meant 
when  you  said  Bruno's  equipment? 

A.  That  is  the  logging  equipment;  that  is  all 
I  know  about. 

Q.     The  saw  mill  is  still  there? 

A.     It  is  still  there. 

Q.     Now,  this  one-thousand  feet  between  where 
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Bruno  liad  quit  cutting  and  where  Lambert  started 
cutting,  that  was  grass  land,  was  it  not? 

A.  If  you  ask  me,  the  whole  works  is  grass  land 
but  there  is  scattered  timber  in  there  and  there  are 
scattered  patches,  and  you  go  through  the  timber 
and  you  come  to  muskeg  again. 

Q.  Then  about  a  thousand  feet  up  fi*oni  there 
the  heavy  timber  sets  in,  does  it,  the  better  timber? 

A.     No. 

Q.     It  doesn't?  A.     No. 

Q.     Where  does  it  set  in? 

A.  The  heav}^  timber  ?  There  is  no  heavy  timber 
there  until  you  get  way  up  the  valley  about  two 
miles. 

Q.  And  you  haven't  got  that  far  in  your  cutting 
yet?  A.     No. 

Q.  Then  when  you  said  that  there  was  about  a 
thousand  feet  between  where  Blacky  started  cut- 
ting and  where  Bruno  quit  cutting  you  referred  to 
that  period  of  grass  in  there? 

A.     There  is  timber — what  you  call  timber — there 
is  some  trees  in  there. 
.  Q.     How  large  are  they  ? 

A.  They  are  anywhere  from  proba])ly  8-inches 
on  the  stump  to  maybe  a  foot  and  one-half. 

Q.     And  they  haven't  been  cut?  A.     No. 

Q.     They  are  scattered,  I  believe  you  stated? 

A.     That  is  scattered,  yes. 

Q.     You  don't  know  where  the  line  was  of  Bruno's 
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250,000  board  feet  that  lie  had  bought  in  there,  do 

you?  A.     No,  I  do  not. 

Q.  Now,  the  parts  that  were  ordered  for  those 
cats  that  you  have  testified  about,  do  you  know 
whether  or  not  when  they  came  [294]  they  were  not 
for  the  proper  cats- — for  those  cats? 

A.  There  are  parts  there  now  for  the  small  7 
cat  that  belonged  to  Bruno  and  that  is  the  only  cat 
that  they  \Yill  fit.  They  won't  fit  anything  that  the 
Columbia  Lumber  has  got  or  anybody  else  has  got. 

Q.     Were  they  once  put  on  that  ^at? 

A.  No,  they  hadn't  been  put  on;  they  had  been 
bought  for  to  put  on. 

Q.  Did  you  have  anything  to  do  with  bringing 
them  up  from  the  beach  up  to  that  place? 

A.     No. 

Q.  Now,  weren't  those  parts  for  a  D-7  and  not 
a  K.D.  7? 

A.  They  were — I  don't  know  whether  you  would 
call  it  an  R.D.  7,  it  is  a  D-7  cat. 

Q.  You  don't  know  whether  those  parts  will  fit 
it  or  not? 

A.  Those  pins  that  are  there  and  those  links 
will  fit. 

Q.  Who  furnished  the  arches  that  were  on  those 
cats?  A.     There  were  no  arches. 

Q.  Were  there  ever  any  arches  on  any  of  the 
cats? 

A.     There  was  an  arch  on  the  Columbia  cat. 

Q.     And  that  is  the  only  one,  you  are  sure? 
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A.     That  is  right. 

Q.     And  whose  arch  was  that? 

A.  I  guess  that  was  Columbia's,  it  came  up  witli 
Columbia's  cat.  [295] 

Q.  You  are  equally  sure  that  there  were  no 
arches  on  any  of  the  Bruno  Agostino  <-^ats  under 
any  circumstances'? 

A.     There  were  no  arches  there. 

Q.     You  are  sure  of  that? 

A.     I  am  positive. 

Q.  Did  you  ever  see  those  cats  run  oi'  even  one 
of  them  run  ?  A.     I  saw  the  7  run,  yes. 

Q.     What  date  did  you  see  it  rmi  and  where? 

A.  I  can't  give  you  any  specific  dates  about  that. 
It  w^as  in  the  neighborhood  of,  I  would  say,  between 
the  5th  or  the  7th  of  July  and  maybe  it  was  the 
15th  or  the  20th. 

Q.     And  how  many  days  did  you  see  it  operating  ? 

A.  Well,  I  saw  it  running  at  two  different  times 
at  different  days. 

Q.  Now,  where  did  you  see  it  running;  where 
were  you  wdien  you  saw  it  running? 

A.     I  was  coming  in  the  camp. 

Q.  Had  you  been  out  in  the  timber  woods  that 
day.  A.     I  was  out  every  day. 

Q.  So  what  happened  during  the  daytime  ordi- 
narily you  wouldn't  see,  of  course? 

A.     Not  around  camp,  no. 

Q.  Would  you  know  a  picture  by  looking  at  the 
picture— would   you   know   the   difference   between 
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the  Columbia  cat — original  Columbia  cat  that  they 
had  down  there  in  July,  1948,  and  the  [296]  Agos- 
tino  or  the  Barry  Arm  Company  camp  cats? 

A.     Yes. 

Q.  You  would  know  the  difference  from  a  pic- 
ture ?  A.     Yes. 

Q.  Will  you  look  at  that  picture  and  tell  me  if 
that  has — what  do  you  call  it  on  the  front — an  arch, 
does  that  have  an  arch  1 

A.  Yes,  there  is  an  arch  in  that  picture  but  it  is 
not  on  that  cat. 

Q.     Well,  where  is  it,  what  is  it  on? 

A.  It  is  sitting  there  by  itself.  It  is  not  on 
anything. 

Q.  It  is  just  directly  behind  or  in  front  or  some- 
thing that  makes  it  look  like  it  is  on  the  cat  ? 

A.     It  is  in  front  of  the  small  D-7. 

Q.  And  which  one  of  those  is  the  Agostino  cat 
that  you  refer  to?  A.     This  one  here. 

Q.     Now,  what  is  this  cat,  what  is  this? 

A.     That  is  an  arch.   That  is  not  a  cat. 

Q.  That  is  an  arch  and  does  that  belong  to  the 
Columbia  Lumber  Company?  A.     Yes. 

^Iv.  Davis:  Your  Honor,  I  might  suggest  that 
counsel  identify  the  pictures  that  he  is  talking  about. 

Mr.  Bell:     It  is  Plaintiff's  Exhibit  28.  [297] 

The  Court:  AYhen  you  say  "here"  on  there  you 
might  say  the  right  side  or  the  left  side  of  the  pic- 
ture or  something  of  that  kind  to  identify  or  hold  it 
up  before  the  jury  so  that  they  can  see  it. 
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The  Witness:     All  right,  Your  Honor. 

The  Court:  Otherwise,  the  testimony  is  entirely 
useless. 

Q.  (By  Mr.  Bell)  :  I  hand  you  Plaintiff's  Ex- 
hibit Identification  27  and  ask  you  to  state  if  you 
see — what  do  you  call  it — an  arch  in  that  one?     . 

A.  This  picture,  there  is  an  arch  in  it  and  it  is 
out  ahead  of  the  cat. 

Q.     Now,  which  side  of  the  picture  is  the  arch  in  ? 

A.  Well,  the  arch  is  on  this  side — right  hand 
side. 

Q.     Now,  how  do  they  connect  with  the  cat? 

The  Court:     Which  is  the  arch? 

The  Witness :  This  is  the  arch  here  and  this  here 
is  where  3^ou  couple  onto  the  arch  if  you  are  going 
to  haul  it  or  log  with  it.  You  cannot  attach  on  up 
here,  that  is  the  blade  end,  and  this  is  the  coupling 
end. 

Q.  (By  Mr.  Bell)  :  And  that  cat  is  one  you 
would  refer  to  as  Bruno's  that  one  which  is  Plain- 
tiffs' Exhibit  No.  27?  A.     Yes. 

Q.     And  this  one  is  the  D-7?  [298] 

A.     I  think  that  is  the  D-7. 

Q.  Do  you  recognize  the  place  where  the  D-7 
is  setting?  A.     No,  I  don't. 

Q.  Do  you  recognize  the  place  where  the  D-8  is 
sitting?  A.    The  exact  spot,  no,  I  don't. 

Mr.  Bell :     That  is  all. 

Mr.  Boochever:  Mr.  McAllister,  I  have  one  or 
two  more  questions. 
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Redirect  Examination 

By  Mr.  Boochever: 

Q.  Now  you  mentioned  there  are  two  D-7's  there 
now  at  Columbia  Lumber  camp  now,  is  that  right? 

A.     That  is  right. 

Q.  What  vintage  are  they,  what  year  were  they 
made,  what  year? 

A.     They  would  be  1947  cats,  possibly  early  1948. 

Q.  What  model  were  the  cats  of  Bruno's,  if  you 
know  ? 

A.  That  I  can't  tell  you  the  model,  but  they  were 
quite  a  bit  older  cats.  They  were  four  or  five  years 
older  than  those  cats. 

Q.  Now,  Mr.  Bell  asked  you  about  the  sawmill, 
was  the  sawmill  used  by  Lambert 's  men  ? 

A.     No. 

Q.  Has  it  always  remained  just  the  way  it  was 
when  Bruno  had  it  there,  to  your  knowledge  ?  [299] 

A.  It  was  just  the  way  as  it  was  w^hen  I  came 
there. 

Q.  Is  the  sawmill  set  up  for  cutting  logs  and 
working  ?  A.     No. 

Q.  Now,  I  would  like  to  show  you  a  sketch  here 
which  was  made  by  another  witness,  Mr.  Jacobsen, 
and  ask  you  if  you  can  tell  what  this  sketch  pur- 
ports to  be?  The  record  should  show,  I  guess,  that 
I  am  showing  the  witness  Defendant's  Exhibit  F. 

A.  Well,  this  is  Bruno's  camp  down  here.  This 
is  the  Columbia  Lumber  Company  camp. 
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Q.  Is  that  where  it  is  labeled  Columbia  Lumber 
camp  on  the  sketch'?  A.     Yes. 

Q.  Could  you  show  on  this  sketch  approximately 
where  you  started  cutting  timber  or  would  you  not 
be  able  to  do  thaf? 

A.     It  would  be  over  in  this  district  here. 

Q.     Would  you  show  that  to  the  jury? 

A.  It  w^ould  be  well,  I  should  judge,  up  in  here 
some  place. 

Q.  It  is  hard  for  you  to  judge  distance,  I  guess, 
on  the  map  ? 

A.     That  don't  quite  show  the  country  very  good. 

Q.  About  how  far  above  where  the  last  cutting 
of  Bruno's  was  that? 

A.  I  should  judge  that  would  l)e  in  the  neigh- 
borhood of  1,000-1,200  feet. 

Q.  Now,  Mr.  Bell  brought  out  that  you  would  go 
up  in  the  woods  every  day  and  you  wouldn't  be  able 
to  see  what  was  going  on  [300]  around  camp  quite 
naturally  while  you  were  up  in  the  woods,  would  you 
be  able  to  know  or  see  if  that  cat  were  used  in  the 
logging  operation — if  Bruno's  cats  w^ere  used? 

A.  In  order  for  them  to  be  used  in  the  logging 
it  would  have  to  be  up  to  where  we  were  logging 
w^hen  they  cold-decked  this  and  swung  it  with  the 
cats. 

Q.     Were  they  there? 

A.     I  did  not  see  them. 

Mr.  Boochever:  No  further  questions,  Your 
Honor. 
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The  Court:     Any  further  cross-examination  1 

Mr.  Bell:     No  cross-examination. 

The  Court :     That  is  all,  Mr.  McAllister,  you  may 
step  down.   Another  witness  may  be  called. 
(Witness  excused.) 

Mr.  Davis:  Your  Honor,  our  next  witness  will 
be  a  rather  lengthy  one.  Does  Your  Honor  wish 
us  to  start  now? 

The  Court:  I  think  we  ought  to  make  use  of 
every  minute  we  can. 

Mr.  Boochever:  Very  well.  One  other  thing,  if 
the  counsel  for  the  plaintiffs  have  no  objection 
would  it  be  permissible  for  the  last  two  witnesses 
to  be  excused  from  further  appearance  so  that  they 
can  get  back  to  work  ? 

Mr.  Bell:  As  far  as  we  are  concerned  that  is 
all  right. 

The  Court:  Very  well,  Mr.  McAllister  and  Mr. 
Hooper  then  may  be  excused  from  further  attend- 
ance with  the  consent  of  [301]  counsel  for  both 
parties. 

Mr.  Boochever:  Mr.  Morgan,  will  you  step  for- 
ward ? 
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THOMAS  A.  MORGAN 

called  as  a  witness  herein,  being  first  duly  swcni, 
testified  as  follows : 

Direct  Examination 

By  Mr.  Boocliever: 

Q.     What  is  yonr  name,  sir? 

A.     Thomas  A.  Morgan. 

Q.     And  what  is  your  occupation? 

A.  Manager— General  Manager  and  President  of 
the  Columbia  Lumber  Company. 

Q.  And  what  is  the  Columbia  Lumber  Company, 
Mr.  Morgan  ?  A.     It  is  an  Alaskan  coi'poration. 

Q.  And  how  long  has  it  been  in  existence  in 
Alaska  ? 

A.  We  were  organized  as  an  Alaskan  corpora- 
tion, I  believe,  in  1947  in  the  spring. 

Q.     Do  you  operate  entirely  in  Alaska  ? 

A.     That  is  right. 

Q.  Now,  Mr.  Moi'gan,  what  is  the  business  that 
the  Columbia  Lumber  Company  is  engaged  in? 

A.  It  is  rather  varied,  we  manufacture  build- 
ing materials  of  all  kinds  as  well  as  lumljer.  We 
produce  lumber  at  two  different  sawmilk  and  dis- 
tribute the  same.  We  operate  tow-boats  and  other 
attentive  equipment.  [302] 

Q.  How  do  you  usually  operate  in  j'cgai'd  to 
getting  timber  to  cut? 

A.  Our  policy  for  many  years  has  been  to  con- 
tract with  independent  loggers— men  to  whom  we 
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will  give  a  contract  to  produce  a  specified  quantity 
of  timber  each  year,  anywhere  from  perhaj^s  a  mil- 
lion feet  to  perhaps  10,000,000  feet. 

Q.  Do  you  have  any  control  over  the  maiiner  in 
which  those  men  operate  with  regard  to  how  they 
handle  their  employees  and  the  detail  of  tlieir  busi- 
ness? 

A.  We  do  not.  We  give  each  one  a  contract 
which  is  properly  set  up  to  give  them  full  juris- 
diction and  they  are  in  fact  an  independent  con- 
tractor— hire  the  men,  fire  them,  and  provide  the 
usual  supervision  as  an  independent  contractor. 

Q.  Now,  Mr.  Morgan,  are  you  familiar  with  the 
area  around  Barry  Arm?  A.     I  am. 

Q.  And  has  Columbia  Lumber  secured  any  tim- 
ber contracts  in  regard  to  that  area  ? 

A.  We  have  and  still  hold  two  separate  con- 
tracts to  cut  timber  and  one  is  known  as  the  East 
Mosquito  Flats  and  the  other  the  West  Mosquito 
Flats. 

Q.    When  did  you  secure  those  contracts? 

A.  The  contracts  were  actually  signed  in  the 
early  part  of  1948  but  in  the  fall  of  1947  we  cruised 
the  area  and  started  negotiations  to  purchase.  We 
requested  the  Forest  Service  [303]  to  advertise 
them  and  subsequently  that  was  done.  We  advertise 
in  the  newspaper. 

Q.  Did  anyone  have  an  opportunity  to  bid  for 
-those  areas  ? 

Mr.  Bell:     I  object  to  that  as  incompetent,   ir- 
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relevant  and  immaterial  and  not  within  tlic  plead- 
ings and  not  an  issue  here. 

The  Court :  Upon  the  ground  tliat  it  is  ii-iclcvant 
the  objection  is  sustained. 

Mr.  BooeheA-er:  Your  Honor,  T  believe  it  is 
relevant  in  view  of  counsel's  opening  statement  to 
the  jury. 

The  Court:  I  do  not  remember  it  but  I  will  take 
covmsel's  word  for  it  that  there  was  something  in 
the  opening  statement. 

Mr.  Bell :  I  would  like  to  have  counsel  state  for 
the  record  what  i3art  of  the  opening  statement  would 
make  it  valid. 

Mr.  Boochever:  I  think  it  should  be  done  out- 
side the  presence  of  the  jury.  I  will  l)e  glad  to 
approach  the  bench. 

The  Court :  It  is  not  sufficiently  important :  coun- 
sel may  ask  the  question  and  the  objection  will  be 
overruled. 

Q.  (By  Mr.  Boochever) :  Would  yo\i  answer 
the  question,  please? 

A.  As  is  the  ordinary  custom  they  are  advertised 
and  when  they  are  advertised  they  ask  for  bids  from 
all  comers  and  all  and  everyone  has  an  equal  op- 
portunity to  bid  on  the  timber  and  purchase  it  if 
he  desires. 

Q.     Who  was  the  timber  contracts  awarded  to? 

A.  Our  bid  was  the  successful  bid  and  subse- 
quently we  were  [304]  awarded  the  timber. 
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Q.  When  was  work  started  in  regard  to  that 
timber  ? 

A.  Preparations  were  made  in  Seattle  early  in 
the  year.  Mr.  Lambert  was  one  of  the  men  who 
made  the  survey  the  previous  fall  and  he  approached 
my  brother,  George,  for  permission  to  contract.  He 
wanted  to  go  into  the  logging  business  himself  and 
as  such  cruised  the  Barry  Arm  area,  liked  the  tim- 
ber and  an  agreement  was  made  with  my  brother, 
George,  in  Seattle  in  February  to  log  the  timber  and 
he  was  given  a  contract  at  that  time. 

Q.  Did  he  have  any  authority  from  you  or  your 
brother,  George,  to  bind  the  Columbia  Lumber  Com- 
pany in  any  agreements  of  any  kind  whatsoever? 

Mr.  Bell:  I  object  to  that  as  merely  a  conclusion. 
He  could  testify  to  what  the  facts  were  but  that 
would  be  a  conclusion  as  to  whether  he  had  au- 
thority. 

The  Court:  Objection  is  well  taken  and  is  sus- 
tained. 

Q.  (By  Mr.  Boochever) :  Did  you  ever  author- 
ize Mr.  Lambert  to  engage  in  any  contracts  or  enter 
into  any  contracts  on  behalf  of  Columbia  Lumber 
Company "? 

A.  No,  not  as  an  official  of  the  company  or  a 
representative  of  our  company. 

Q.  Did  anyone  else  to  your  knowledge  who  had 
authority  to  do  so  ever  so  authorize  Mr.  Lambert? 

A.     No. 
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Mr.  Bell:  I  object  to  that.  How  i„  tl,,'  w„ria 
can  he  tell,  that  is  a  conclusion  ])iii-i'  and  -implc. 

The  Court:  The  question  enihraml  the  phrase, 
'Ho  his  knowledge."  It  may  not  ho  vei-y  ciili^ri, til- 
ing but  he  can  say  whether  he  has  any  knowledge 
of  what  somebody  else  may  have  done.  The  answer 
is  negative  but  it  may  be  asked  and  answered. 

A.     No  one  else  had  the  authority. 

Q.  (By  Mr.  Boochever)  :  What  authorit}-  did 
Mr.  Lambert  have? 

A.  To  go  into  the  area  and  produce  timl)er  under 
his  contract. 

Q.  Now,  calling  your  attention  to  March,  of  1948, 
did  you  receive  any  word  from  Mr.  Lambert  in  re- 
gard to  this  contract? 

A.  I  understood  that  Mr.  Lambert  had  tiei)art(Ml 
from  Seattle  with  a  few  of  his  men  to  start  in  at 
Barry  Arm.  I  made  a  trip  to  Seattle  on  business 
and  while  there  received  a  telephone  call  at  the 
New  Washington  Hotel  at  the  time  and  as  I  recall 
the  communication  during  the  evening — early  eve- 
ning— so  they  must  have  called  in  the  late  afternoon 
at  Whittier  because  there  is  two  hours  difference. 

Q.     About  when  was  that,  what  date? 

A.  It  was  the  20th  or  21st  of  March,  somewhere 
in  that  neighborhood.    It  was  within  a  day  or  two. 

Q.  And  what  word  did  you  receive  from  that 
telephone  call? 

A.  I  talked  with  both  Mr.  Lambert  nnd  :\rr. 
Rowell  and  they  [306]  were  both  very  much  excited. 
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Tliey  told  me  that  they  had  gone  to  Barry  Arm 

Mr.  Bell:  We  object  to  the  conversation  with 
two  of  his  employees  outside  the  presence  of  the 
plaintiffs.  It  would  be  purely  hearsay.  Conversa- 
tion had  outside  of  their  presence  would  never  be 
admissible. 

Mr.  Boochever:  I  believe,  Your  Honor,  that 
plaintiffs'  witnesses  testified  in  regard  to  this  same 
conversation. 

Mr.  Bell:  He  was  an  employee  of  the  Columbia 
Lumber  Company. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  AVhat  did  you  say  in 
regard  to  that  at  that  time;  what  did  you  tell  Mr. 
Rowell  and  Mr.  Lamberts 

A.  I  told  them  then  that  action  would  be  taken 
in  due  course.  The  information  I  had  been  given 
caused  me  a  great  deal  of  concern  personally.  It 
had  been  conveyed  to  me — information  had  been 
conveyed  that  indicated  that  we  were  being  unlaw- 
fully kept  out  of  an  area  or  our  contractor  was,  and, 
naturally,  I  resented  it  as  any  man  would.  We  held 
contracts  with  the  Forest  Service  permitting  us  to 
go  in  there  at  Barry  Arm.  It  was  only  natural  that 
w^hen  we  were  confronted  by  a  condition  there  that 
smacked  of  force  that  we  would  resent  it  and  I  did. 
I  recognized  it  as  a  maneuver  to  force  us  to  take 
over  a  lot  [307]  of  equipment  we  had  absolutely 
no  use  for  and  did  not  want  to  do  it. 

Mr.  Bell:     Now,  Your  Honor,  I  move  to  strike. 
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I  couldn't  object  to  it,  I  had  no  anticipation.    It  is 

not  responsive  to  the  question. 

The  Court:  Counsel  sat  and  listened  to  tlic  wit- 
ness make  his  statement  and  the  motion  is  denied 
for  that  reason.  His  statement  as  to  his  eciieein 
and  alarm  at  being  held  up,  of  course,  is  irrelevant. 

Q.  (By  Mr.  Boochever)  :  Mr.  Morgan,  wliat  did 
you  tell  Mr.  Lambert  and  Mr.  Rowel]  ? 

A.  I  told  them  that  I  would  notify  tlicm  witliin 
two  or  three  days  as  to  what  I  could  do  i)ersoiially 
as  to  coming  up  here.  I  was  scheduled  for  a  trip  in 
April.  I  told  them  that  I  would  come  u])  as  soon  as 
I  could  to  see  what  could  be  done. 

Q.  Then,  did  you  do  anything  after  that  in 
that  regard? 

A.  I  returned  to  Juneau  and  from  Juneau  1 
wired  them  as  to  my  schedule,  told  them  I  was  com- 
ing to  Anchorage  about  the  7th  or  8th  of  April, 
would  come  to  Whittier  and  on  out  to  Barry  Arm  as 
soon  as  transportation  could  be  arranged. 

Q.  Did  you  state  anything  in  that  wire  in  con- 
nection with  Mr.  Agostino? 

A.  I  told  them,  as  I  recall,  to  proceed  into  tlie 
area  and  to  go  ahead  with  the  establishment  of 
Lambert's  camp  and  that  I  would  be  up  as  stated 
previously  and  go  into  the  matter  with  [308]  tlieni. 

Q.     And  did  you  come  up  then?  A.     I  did. 

Q.  First  of  all,  either  in  your  conversation  or 
in  your  telegram  did  you  by  any  way  authorize  the 
])urchase  of  any  of  Agostino 's  property? 
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A.     None  whatever. 

Q.  Then  you  say  you  came  up  there  in  April,  is 
that  right? 

A.  Yes,  I  believe  I  arrived  at  Whittier  on  the 
9th  day  of  April. 

Q.     And  where  did  you  go  from  there? 

A.  We  took  one  of  the  tow-boats  and  made  a 
trip  to  Barry  Arm. 

Q.  And  when  you  arrived  at  Barry  Arm  who 
was  with  you? 

A.  Mr.  Rowell,  our  mill  superintendent  at  Whit- 
tier. 

Q.  And  who  did  you  see,  if  anyone,  when  you 
arrived  at  Barry  Arm? 

A.     We  met  Mr.  Lambert  and  Mr.  Agostino. 

Q.  And  did  any  conversation  take  place  at  that 
time  ?  A.    Yes. 

Q.     What  conversation  took  place? 

A.  They  told  me — Mr.  Agostino  and  Mr.  Lam- 
bert— what  had  hajDpened  up  to  that  time. 

Q.     What  did  they  tell  you  in  that  regard  ? 

A.  That  at  first  Mr.  Agostino  had  told  them  he 
had  no  business  there  and  could  not  land  and  that 
is  the  reason  they  got  so  [309]  excited  and  called 
me.  And  that  they  had  told  Mr.  Agostino-  that  I 
would  be  up  and  would  talk  with  him  and  after 
getting  my  wire  citing  the  contracts  and  our  privi- 
leges I  talked  to  Mr.  Burkick,  Juneau. 

Q.     Who  is  Mr.  Burkick? 

A.     Assistant  Regional   Director,   Supervisor  of 
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the   United   States   Forest  Service.    He  confirmed 
again  our  privileges. 

Mr.  Bell :  I  object  to  telling  about  the  conversa- 
tion any  further. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever) :  Was  this  told  t<»  Mr. 
Agostino.  A.    Yes. 

Mr.  Bell:  I  believe  that  is  proper  to  tell  what 
he  told  Mr.  Agostino? 

The  Court:  His  conversation  didn't  disclose  that 
he  was  saying  this  to  Mr.  Agostino;  this  was  just 
some  private  conversation  between  Lambert  and 
Rowell  and  himself. 

Q.  (By  Mr.  Boochever) :  Was  Mr.  Agostino 
present  at  the  time? 

A.  He  was  one  of  the  four.  He  took  part  in  all 
of  the  discussions. 

Q.  Then  you  can  tell  what  you  told  in  the  pres- 
ence of  Mr.  Agostino? 

A.  I  told  him  that  we  had  received  the  full 
instructions  and  [310]  authority  of  the  Forest  Serv- 
ice and  having  wired  Mr.  Lambert  to  proceed  into 
the  area  that  we  were  doing  so  on  the  assumption 
that  we  had  a  full  right  to  do  so  and  cut  our  timber 
under  our  Government  contract  and  therefore  asked 
him  what  his  idea  was  in  stopping  us  and  what  he 
had  talked  to  these  other  gentlemen  about. 

Q.     And  what  did  he  tell  you  at  that  time? 

A.  He  told  me  that  he  wanted  to  sell  out,  to  get 
out  of  the  area,  that  he  was  through  logging. 
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Q.  And  did  you  have  any  discussion  about  a  sale 
at  that  time? 

A.  I  told  Mr,  Agostino  that  from  what  I  knew 
of  the  equipment  and  the  facilities  there  we  had 
absolutely  no  use  for  them.  Our  LCT  had  arrived 
from  —  had  departed  from  Seattle.  It  arrived 
shortly.  But  at  that  time  told  him  that  w^e  had 
everything  we  needed  for  logging  that  area  and 
that  we  were  not  interested  in  purchasing  that 
equipment. 

Q.  At  that  time  did  Mr.  Agostino  have  any  em- 
ployees there  who  were  engaged  in  loggmg  or  pre- 
paring for  logging  work?  A.     He  was  alone. 

Q.  Was  there  any  apparent  effort  that  had  been 
made  to  set  up  his  camp  for  logging  work  that  j^ou 
could  see?  A.     No. 

Q.     Did 

A.  As  a  matter  of  fact  I  had  understood  some- 
time before  that  he  was  through,  knowing  it  as  I 
did  over  a  period  of  two  or  [311]  three  years,  his 
partners  one  at  a  time  had  pulled  out  leaving  him 
alone.  He  had  tried  several  times  to  secure  others 
to  help  with  the  logging  without  success. 

Mr.  Bell:  I  object  to  that  as  irrelevant,  incom- 
petent and  not  responsive  to  the  question  at  all. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Mr.  Morgan,  will  you 
continue  with  your  conversation  with  Mr.  Agostino 
on  that  occasion? 

A.     He  began — he  again  told  me  that  he  wanted 
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to  sell  and  instead  of  the  original  $25,000  that  he 
had  talked  to  these  other  gentlemen  a])ont,  h(>  tokl 
me  that  he  would  sell  for  $19,000. 

Q.  And  what  did  you  tell  him  in  regard  t(.  that 
offer? 

A.  I  again  hold  him  that  we  were  not  interested 
in  the  offer,  that  the  items  there  were— had  onl\-  a 
fraction  of  that  value  and  that  I  could  see  no  good 
reason  for  us  to  continue  the  discussion  in  an  at- 
tempt to  work  out  a  deal  on  any  such  figure. 

Q.  Did  you  discuss  any  other  possible  basis  of 
working  out  a  deal  with  Mr.  Agostino? 

A.  That  is  a  little  bit  hazy  in  my  mind.  There 
was  some  discussion  about  a  lease. 

Q.     Did  Mr.  Agostino  agree  to  any  lease  ? 

A.  No,  there  was  no  conclusion;  there  was  no 
deal  of  any  kind  and  he  absolutely  refused  to  con- 
sider that  angle. 

Q.     Then  did  you  leave  the  property  at  that  time? 

A.     I  returned  to  Whittier. 

Q.  Did  you  at  that  time  or  anytime  prior  to 
that  authorize  any  of  your  employees  or  Mr.  Lam- 
bert to  use  any  of  Mr.  Agostino 's  property  or  equij)- 
ment  ? 

A.  As  a  matter  of  fact  to  the  contrary  I  told 
him  I  would  have  nothing  whatever  to  do  with  it. 

Q.  Then,  subsequently,  Mr.  Morgan,  when  did 
you  next  see  Mr.  Agostino? 

A.     I  don't  believe  I  saw  Bruno  until  sometime 
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during  the  latter  part  of  June.     Do  you  want  me 

to  relate  the   conditions? 

The  Court:  I  think  me  may  as  well  suspend  at 
this  time.     You  may  step  down  Mr.  Morgan. 

Ladies  and  Gentlemen  of  the  Jury,  other  matters 
must  be  taken  up  tomorrow  morning  and  I  will  ask 
you  all  to  report  at  1:30  tomorrow  afternoon. 
Please  remember  the  hour  because  it  is  an  unusual 
one  and  if  one  of  you  should  be  late  why  it  destroys 
the  unity  and  we  cannot  proceed  until  all  twelve 
are  here.  So  please  report  at  1 :30  tomorrow  after- 
noon and  we  will  continue  the  trial  at  that  hour. 

In  the  meantime  I  am  obliged  to  remind  you  of 
your  obligation  not  to  discuss  the  case  among  your- 
selves or  with  others  or  listen  to  any  conversation 
about  it  and  not  to  form  or  express  an  opinion  until 
it  is  finally  submitted  to  you. 

You  may  retire  now  and  the  Court  will  remain 
in  session. 

(Whereupon,  at  5  o'clock,  p.m.,  Thursday, 
June  2nd,  1949,  the  trial  was  adjourned  until 
1:30  p.m.,  the  following  day.)  [313] 

Friday,  June  3,  1949 

(Whereupon,  at  1 :30  p.m.,  the  above-entitled 
matter  came  on  for  taking  of  testimony.)  [314] 
The  Court:     Roll  of  the  jury  may  be  called. 

(Names  of  the  jurors  were  called  and  re- 
sponded to.) 
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The  Clerk:     They  are  all  present,  Yoin-  Honor. 

Mr.  Boochever:  May  it  please  tiic  ('oiiit,  we 
were  served  with  a  reply  in  this  matter  tliis  nioin- 
ing  and  we  are  preparing  a  motion  in  regard  lo 
that  reply.  It  hasn't  been  typed  yet.  1  must  a(l\ isc 
Your  Honor  of  that  fact. 

The  Court:  All  of  these  matters  may  he  con- 
sidered as  having  been  presented  and  argued  and 
disposed  of  before  the  case  is  finally  disclosed  of. 
Counsel  will  preserve  that  right. 

Witness,  Mr.  Morgan,  may  resume  the  witness 
stand.     Counsel  may  resume  the  examination. 

THOMAS  A.  MORGAN 

called  as  a  witness  herein,  having  ])reviously  been 
duly  sworn  resumed  the  stand  and  testified  as  fol- 
lows : 

Further  Direct  Examination 

By  Mr.  Boochever: 

Q.  Mr.  Morgan,  I  believe  when  you  left  off  tes- 
tifying yesterday  afternoon,  going  along  chrono- 
logically you  had  reached  the  month  of  June,  1948, 
and  you  were  just  telling  about  receiving  word  from 
Mr.  Butcher,  Attorney  for  Mr.  Agostino.  Now, 
when  did  you  hear  from  Mr.  Butcher? 

A.     As  I  recall  it  was  in  Juneau  ixhout  the  middle 

of  June. 

Q.     And  what  message  did  you  get  from  him? 

A.     A 
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Mr.  Bell:  I  object  to  that  for  the  reason  it  is 
not  pleadings — it  is  not  within  the  pleadings  and 
no  proper  foundation  laid. 

The  Court:    Overruled. 

Mr.  Bell:    Exception. 

A.  A  telephone  call  came  from  Anchorage  to 
Mr.  Butcher  asking  me  when  I  would  next  be  in 
Anchorage,  that  w^e  had  discussed  with  Mr.  Agos- 
tino  certain  phases  of  this  Barry  Arm  deal  and 
he  was  very  anxious  to  work  out  something  with 
me  in  the  nature  of  a  deal. 

Mr.  Bell:  I  object  to  him  testifying  further  be- 
cause he  has  answered  the  question. 

The   Court:     Overruled. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever)  :  Then  what  did  you 
tell  him? 

Mr.  Bell:  Now,  I  object  to  that  for  the  same 
reasons. 

The  Court:    Overruled. 

Mr.  Bell:    Exception. 

K.  Advised  Mr.  Butcher  that  I  would  be  leaving 
for  Anchorage  within  a  few  days  and  would  see 
him  upon  arrival. 

Q.  (By  ]Mr.  Boochever) :  When  did  you  arrive 
in  x\nchorage,  approximately? 

A.  About  the  23rd  to  the  25th,  it  might  have 
been  the  26th,  because  I  remember  our  meeting  was 
on  the  26th  or  27th  in  Mr.  [317]  Butcher's  office. 

Q.     And  who  was  present  at  that  meeting  ? 
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A.     Mr.  Butcher  and  Mr.  Agostino  and  iiiysuir. 

Q.  What  conversation,  if  any,  took  place  on  that 
occasion  % 

A.  Mr.  Butcher  presented  to  me  that  Bruno 
wanted  to  sell  the  equipment  and  canij)  at  Harry 
Arm  and  on  a  deal  within  reason,  that  is  to  say, 
within  the  range  that  I  was  willing  to  ])ay  for  it. 
I  was  advised  that  the  price  would  he 

Mr.  Bell:  I  ohject  to  the  "heing  advised"  ))e- 
cause  he  is  going  outside  the  tields  of  the  conversa- 
tion now. 

Q.     (By  Mr.  Boochever)  :     Who  advised  you? 

A.     Mr.  Butcher. 

Q.  At  this  time  and  place  and  in  the  presence  of 
Mr.  Agostino?  A.     That  is  correct. 

Mr.  Boochever:     Is  the  objection  still  pending? 

The  Court:    Objection  was  overruled. 

Mr.  Bell :     I  withdrew  it  when  he  q\uilified  it. 

The  Court:     The  objection  is  withdrawn. 

Q.  (By  Mr.  Boochever) :  Will  you  continue 
with  your  answer,  then,  Mr.  Morgan,  please? 

A.  I  discussed  the  various  phases  of  the  deal. 
I  was  very  reluctant  to  make  a  commitment  at  any 
price. 

Mr.  Bell:  I  object  to  that  as  not  resi)onsive  to 
the  question.  [318] 

The  Court:  You  must  only  relate  the  conversa- 
tion. 

A.     And  he   further  told  me  that   probably   we 
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could  get  together  on  something  that  would  be  agree- 
able to  both  parties. 

Q.  (By  Mr.  Boochever)  :  And  was  an  agree- 
ment reached  at  that  time? 

Mr.  Bell:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Boochever)  :  What  further  was 
said  at  that  time,  Mr.  Morgan,  to  the  best  of  your 
remembrance  ? 

A.  During  the  discussions  of  all  parties  I  was 
informed  that  the  property  and  the  camp  would  be 
sold  at  a  figure  to  be  agreed  upon. 

Q.     What  was  that  figure? 

A.  The  final  figure  was  $10,000.  I  figured  that 
$9,000  was  our  top  deal.  I  went  over  the  various 
items  of  equipment  again  and  Mr.  Butcher  and 
Mr.  Agostino  in  the  discussion  finally  made  the 
offer  of  $10,000  w^hich  I  subsequently  accepted. 

Q.  By  subsequently  was  that  on  that  same  day 
or  the  same  time  or  the  same  conversation  or  not? 

A.  Yes,  an  agreement  was  reached  on  that  date.' 
I  agreed  to  buy  the  camp  and  the  equipment  and 
everjiihing  there  for  the  figure  of  $10,000  and  cer- 
tain other — certain  terms  were  agreed  [319]  to — 
certam  provisions  for  occupancy. 

Q.     When  was  occupanc}^  to  take  place? 

A.  Upon  the  completion  of  the  deal  which  pro- 
vided for  furnishing  a  bill  of  sale  listing  the  prop- 
erty that  was  being  conveyed. 
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Q.  And  then  was  there  to  be  any  w  ritten  a.^ree- 
ment  in  regard  to  that? 

A.  Yes,  it  was  agreed  that  Mr.  Butcher  would 
prepare  it. 

Q.     Was 

A.  He  was  Agostino's  attorney  and  liad  dis- 
cussed all  the  various  phases  of  the  agreement  and 
I  agreed  to  have  him  prepare  it  and  to  forward 
it  to  me  at  Juneau  since  I  had  to  return  that  week- 
end and  he  said  he  couldn't  have  it  ready  in  time, 
so  he  subsequently  prepared  the  written  agreement 
that  was  decided  upon  at  that  time. 

Q.  And  did  he  forward  such  an  agreement  to 
you? 

A.  Yes,  I  received  it  in  Juneau  right  after  tlie 
4th  of  July. 

Mr.  Boochever:  I  would  like  to  have  this  letter 
marked  for  identification,  please. 

The  Court :    It  may  be  so  marked. 

Mr.  Boochever:     Defendant's  Exhibit  No.  G. 

Q.  I  show  you  a  letter  which  purports  to  be 
from  Mr.  Butcher  and  ask  you  if  you  can  iden- 
tify it? 

A.  Yes,  that  is  the  letter  that  came  with  the 
agreement. 

Mr.  Ross:     No  objection. 

The  Court:  It  may  be  admitted  in  evidence  and 
marked  [320]  Defendant's  Exhibit  Gr  and  may  be 
read  to  the  jury. 

Mr.   Boochever:     ''Harold  J.   Butcher,  Lawyer, 
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Anchorage,  Alaska,  July  2,  1948.  Mr.  Thomas 
Morgan,  Columbia  Lumber  Company,  Juneau, 
Alaska.  Dear  Mr.  Morgan:  Enclosed  you  will  find 
two  coj)ies  of  contract  which  I  had  Bruno  sign 
which  set  forth  the  agreement  made  in  this  office 
last  Wednesday.  Please  examine  the  terms  and 
conditions  to  determine  whether  the  contract  sets 
forth  our  agreement  as  we  understood  it,  and  if  it 
does  kindly  sign  copies  of  the  same  before  a  Notary 
Public,  have  it  acknowledged  properly  and  send 
one  copy  back  for  Bruno. 

"We  heard  you  had  driven  over  the  highway 
to  Haines  and  I  have  thought  of  doing  that  myself 
sometime  this  summer  as  a  sort  of  vacation.  Kindly 
let  me  know  how  the  road  was  and  what  difficulties 
you  had  with  gas  and  (^il.  Very  truly  yours  (signed) 
Harold  J.  Butcher.     Harold  J.  Butcher." 

Now,  I  will  show  you  Plaintiffs'  Exhibit  No. — 
Defendant's  Exhibit  No.  D  and  ask  you — no,  that 
is  not  the  right  one.  I  show  you  Defendant's  Ex- 
hibit No.  B  and  ask  you  if  you  can  identify  that 
document  ? 

A.  Yes,  this  came  with  the  letter.  This  was  the 
agreement  drawn  up  by  Mr.  Butcher. 

Q.  At  the  time  that  it  came  did  it  have  this 
signature — Bruno  Agostino — on  it  ? 

A.     It  was  signed  and  notarized. 

Q.  Now,  Mr.  Morgan,  you  sa.y  it  was  signed  and 
notarized  at  [321]  that  time,  is  that  right,  by  Mr. 
Agostino?  A.     That  is  correct. 
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Q.  Now,  in  regard  to  that  agreement  was  that 
entirely  as  you  had  understood  it  in  tlie  office  wlien 
you  discussed  it  with  and  made  the  agreement  with 
Mr.  Butcher  and  Mr.  Agostino? 

A.  The  agreement  was  basically  right  with  nur 
exception  that  it  did  not  provide  the  list  of  the 
items  that  were  to  be  conveyed  and  which  liad  Ix'cii 
agreed  upon  originally. 

Q.  Did  you  make  any  effort  tlien  to  see  Mr. 
Butcher  in  regard  to  securing  such  a  list? 

A.  As  a  matter  of  fact  I  came  to  Ancliorage 
about,  I  think  the  9th  of  July  and  called  on  Mr. 
Butcher.  I  wanted  personally  to  discuss  it  and  go 
over  the  details  again  with  him  and  see  the  list 
and  prepare  to  comply  with  the  contract  which 
called  for  the  payment  on  the  11th  of  July  and 
Avhen  I  arrived  to  call  on  him  and  found  that  he 
had  gone  to  Philadelphia  to  the  Democratic  Con- 
vention, so  I  could  not  contact  him. 

Q.  kSo  did  you  stay  in  Anchorage  for  a  period 
of  time  that  time? 

A.  I  was  in  Anchorage  several  days  and  went 
to  Whittier  out,  I  think,  to  the  woods,  back  to 
Anchorage  and  he  had  not  returned,  and  since  I 
had  to  go  back  to  Juneau,  discussed  the  matter 
with  our  attorney? 

Q.  Who  was  your  attorney  there  that  you  dis- 
cussed it  with?  A.     Mr.  McCarrey.  [322] 

Q.     Did  you  then  give,  any  notification  to  Mr. 
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Butcher  or  to  Mr.  Agostino  in  writing  about  this 

contract  ? 

A.  I  did  several  things,  I  signed  the  contract, 
issued  the  checks  that  were  called  for  to  comply 
with  our  part  of  the  agreement,  delivered  them  to 
our  attorney  and  notified  Mr.  Butcher  in  wiiting. 

Q.  I  show  you  Defendant's  Exhibit  for  Identi- 
fication No.  C  and  ask  you  if  you  can  identify  this 
exhibit  ? 

A.     That  is  the  letter  I  wrote  at  that  time. 

Q.     Was  that  mailed  to  Mr.  Butcher? 

A.     It  was  put  in  the  mail  on  that  date. 

The  Court:  Comisel  may  proceed.  I  think  this 
exhibit  has  been  already  introduced  in  evidence  and 
read. 

Mr.  Boochever:  No,  Your  Honor,  it  was  just 
introduced  for  identification. 

The  Court:     It  hasn't  been  admitted,  then? 

Mr.  Boochever:     No,  sir. 

The  Court:     Very  well. 

Mr.  Boochever:  At  this  time  I  wisli  to  offer  this 
letter  in  evidence  as  Defendant's  Exhibit  H. 

Mr.  Bell :  We  object  to  it  for  the  reason  that  it 
is  a  self-serving  declaration,  incompetent,  irrelevant 
and  immaterial  and  no  proper  foundation  laid. 

The  Court:  Objection  is  overruled,  it  may  be 
admitted  and  may  be  read  to  the  jury.  It  will  be 
introduced  as  Defendant's  [323]  Exhibit  C,  then. 

Mr.  Boochever:     Very  well.  Your  Honor. 

"Columbia  Lumber  Company  of  Alaska,  Anchor- 
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age,  July  19,  1948.    Mr.  Harold  Butcher,  Attorney 

at  Law,  Anchorage,  Alaska.    Dear  Mr.  Butcher: 

"Conformant  with  your  letter  of  July  2,  1948,  I 
arrived  in  Anchorage  on  July  lOtli  and  hi-ouglit 
the  contract  back  with  me  to  discuss  it  with  you. 

"I  have  been  advised  that  it  will  be  anotlier 
week  before  you  return  and  find  business  condi- 
tions such  that  I  am  unable  to  wait  any  longer. 

"The  contract  you  have  prepared  is  acceptable 
to  the  Columbia  Lumber  Company  for  the  most 
part,  except  for  the  fact  that  no  place  is  itemized 
the  personal  property  we  are  getting  for  the  ])ui'- 
chase  price  of  $10,000.  That  is  the  reason  why  I 
came  personally  so  that  I  could  discuss  that  portion 
of  the  contract  with  you.  I  am  sure  you  would 
not  expect  me  to  sign  it  without  a  definite  under- 
standing as  to  what  the  $10,000  is  going  to  ])urchase. 

"I  have  signed  a  check  in  the  sum  of  $3,300  and 
left  it  with  Mr.  C.  D.  Summers,  with  instructions 
to  pay  it  to  the  Clerk  of  the  Court  upon  your  giving 
him  an  acceptable  list  of  all  the  personal  i)roperty 
which  the  Columbia  Lumber  Company  is  to  g(4 
under  the  contract. 

"Sorry  I  didn't  get  to  see  you  and  trust  tliat 
you  will  be  [324]  able  to  work  this  out  with  Mr. 
Summers  immediately  upon  your  return. 

"Yours  very  truly  (signed),  Thos.  A.  Morgan. 
Thomas  Morgan,  President,  Columbia  Lunil)er 
Company." 
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Now;  Mr.  Morgan,  did  you  make  out  any  checks 
at  that  time? 

A.  Yes,  we  made  out  the  $3300  check  specified 
there,  and  since  the  time  was  up  calling  for  the 
initial  payment  of  seven  himdred  and  since  I  had 
found  it  necessary  to  return  to  southeastern 
Alaska 

Mr.  Bell:  I  object  to  the  continuing  to  talk. 
He  has  answered  the  question. 

Mr.  Boochever:  No,  Your  Honor,  he  has  not 
answered  the  question. 

Mr.  Bell :    You  asked  him  if  he  made  out  a  check. 

The  Court:    Objection  is  sustained. 

Mr.  Boochever:  Your  Honor,  he  made  out  more 
than  one  check  and  he  is  telling  what  checks  he 
made  out. 

The  Court:  He  may  tell  about  all  the  checks  he 
made  out  but  he  finished  up  with  some  talk  of  a 
journey  to  southeastern  Alaska  and  that  hasn't 
anything  to  do  with  checks  that  I  know  of. 

Mr.  Boochever:  Yes,  it  does,  because  it  explains 
why  he  made  out  more  than  one. 

The  Court:  He  can  tell  about  making  out  the 
checks.  Confine  yourself  to  answering  the  ques- 
tions, Mr.  Morgan.  [325] 

A.  The  third  check  for  the  August  payment 
which  would  be  due  August  11th  mider  the  terms 
of  the  contract. 

Q.  (By  Mr.  Boochever) :  And  you  made  out 
all  of  these  checks  in  July? 
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Mr.  Bell:     I  object  to  that  as  leadiiii;'. 

Mr.  Boochever:  AVithclraw  the  question.  1  am 
sorry. 

Q.     When  did  you  make  out  those  checks'? 

A.  They  were  made  up  at  the  time  the  contra(.'t 
was  signed  which  was  about  the  middle  ot*  July. 
As  I  recall,  on  the  10th  or  11th  while  1  was  lici-e 
and  before  I  went  to  Whittier. 

Q.  What  did  you  do  with  those  checks,  Mr. 
Morgan  ? 

A.  The  checks  and  the  signed  contract  1  turned 
over  to  Mr.  McCarrey  to  handle  for  me  in  the  event 
Mr.  Butcher  arrived  in  Anchorage  while  I  was 
gone. 

Q.  And  did  you  give  Mr.  McCarrey  any  in- 
structions with  regard  to  those  checks'? 

Mr.  Bell:  I  object  to  that  as  to  wliat  he  would 
instruct  his  attorney. 

The  Court:    Overruled. 

A.  I  requested  Mr.  McCarrey  to  act  for  us  to 
accept  the  list  that  would  l)e  provided  under  the 
agreement  and  to  release  the  checks  to  conclude  the 
deal. 

Q.  (By  Mr.  Boochever) :  Now,  your  letter  of 
July  19th  mentioned  a  Mr.  Summers,  is  there  any 
reason  why  you  did  not  leave  the  checks  with  Mr. 
Summers'?  [326] 

A.  While  I  was  here  in  July  it  was  determined 
that  we  would  have  to  have  a  representative  in 
Fairbanks   and  Mr.   Summers  was  acquainted   up 
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there  having  been  there,  so  he  was  the  one  selected, 
subsequently  went  to  Fairbanks.  The  cheeks  that 
mentioned  there  as  well  as  the  other  two  were  left 
in  the  ofQce  in  the  safe  in  the  custody  of  Mr.  Smith 
for  a  matter  of  two  or  three  days  over  a  weekend 
and  I  think  the  following  Monday 

Mr.  Bell:  I  object  to  what  he  "thinks"  from 
here  on  out  and  I  object  further,  it  is  not  responsive 
to  the  question. 

The  Court:    Overruled. 

Mr.  Bell:     Exception. 

A.  So,  Mr.  Smith,  my  assistant,  personally  de- 
livered the  checks  to  Mr.  McCarrey. 

Mr.  Bell:  I  move  to  strike  that  because  it  is 
quite  clear — he  stated  he  was  away  from  here. 

The  Court:  Do  you  know  whether  Mr.  Smith 
delivered  these  checks  to  Mr.  McCarrey  other  than 
what  Mr.  Smith  told  you"? 

The  Witness:  I  do,  Your  Honor,  because  they 
were  acknowledged  shortly  by  Mr.  McCarrey  and 
he  has  them  in  his  possession  and  has  ever  since. 

The  Court:     Overruled. 

Mr.  Bell :    Exception. 

Q.  (By  Mr.  Boochever) :  Now,  Mr.  Morgan, 
did  you  discuss  this  matter  with  your  [327]  attorney, 
Mr.  McCarrey,  at  that  time,  too? 

Mr.  Bell:  Now,  I  object  to  that  for  the  reason 
there  is  no  proi:>er  foundation  laid;  tliere  is  nothing 
in  the  pleadings  to  indicate  that  Mr.  McCarrey  ever 
discussed  it  with  these  people,  therefore  his  state- 
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ments  to  McCarrey  would  be  i)ui'ely  hearsay  and 
McCarrey's  to  him  would  bo  purely  hearsay  and, 
of  course,  McCarrey  is  not  here  to  testify.     He  is 
out  of  town. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever) :  Mr.  Morgan,  after  the 
contract  had  been  signed  and  left  with  Mr.  Mc- 
Carrey what  did  you  do  in  regard  to  the  property 
at  Barry  Arm  % 

A.  I  was  concerned  about  the  delays,  the  season 
was  advancing. 

Mr.  Bell :  Now,  I  move  to  strike  his  speech  and 
just  ask  that  he  answer  the  question. 

The  Court:  I  didn't  understand  the  answer  any- 
how. 

A.  I  was  concerned  about  the  advancing  season 
and  wanted  him  to 

The  Court :  Just  limit — just  eliminate  all  of  these 
preliminary  statements  and  answer  the  question. 

Q.  (By  Mr.  Boochever) :  What  did  you  do  in 
regard  to  the  property,  Mr.  Morgan,  just  state  wliat 
you  did,  not  what  your  reasons  for  it  were? 

A.  Secured  legal  advice  that  I  was  entitled  to 
receive  under  the  contract  and  informed  our  fore- 
man that  Barry  Arm  camp — at  [328]  our  camp — 
that  a  contract  had  been  included  and  to  proceed 
with  the  repairs  of  the  tractors  at  that  time. 

Q.  Do  you  know  whether  the  foreman  at  Barry 
Arm  proceed  to  make  repairs  on  the  tractor? 
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Mr.  Bell:  I  object  to  it  miless  he  knows  of  it  of 
his  own  personal  knowledge. 

The  Court:  Yes.  Overruled.  If  you  know^  of 
your  own  personal  knowledge  answer,  if  not  do  not 
answer. 

A.  Yes,  subsequently  the  tractors  were  taken 
to  our  camp  and  put  in  the  shops  and  repairs  were 
started. 

Q.  (By  Mr.  Boochever) :  And  was  it  necessary 
or  not  to  purchase  any  parts  in  order  to  repair 
those  tractors'? 

A.     Yes,  they  required  a  lot  of  parts. 

Q.  Were  those  tractors  that  formerly,  I  believe, 
that  Mr.  Agostino  claims  he  owned?  Were  they 
the  same  model  as  your  tractor  that  you  had  there 
at  the  camp? 

A.  No,  these  machines  were  R.D.  models,  ap- 
proximately ten  years  older  than  ours. 

Q.  Were  the  parts  interchangeable  with  your 
tractor?  A.     Very  few,  if  any. 

Q.  And  did  you  have  a  mechanic  work  on  those 
two  tractors  which  were  taken  over  from  Mr.  Agos- 
tino's  camp? 

A.  As  a  matter  of  fact  we  had  two  mechanics 
w^orking  on  them. 

Q.  And  approximately  how  much  was  spent  on 
the  mechanics'  [329]  wages  and  on  the  parts  in 
repairing  those  tractors? 

Mr.  Bell:  I  object  to  that  for  the  reason  it  is 
incompetent,    irrelevant    and    immaterial    and    no 
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proper  foundation  lias  been  laid  for  tlic  qiu-stion. 

The   Court:     Objection  is  overruled. 

Mr.  Bell:     Exception. 

A.  Approximately  $2,000  in  parts  and  re])aiis. 
Some  of  the  parts  are  still  there  having  come  in 
after  the  tractors  were  returned  which  have  not 
been  returned  and  I  am  very  doubtful  if  of  any 
value  to  us  since  it  being  an  old  model  and  they 
were  flown  up. 

Mr.  Ross:  Object  to  the  witness  going  on  and 
telling  about  the  parts  not  being  usable. 

The  Court:     Objection  is  sustained. 

Mr.  Bell:  I  move  to  strike  that  ])art  of  the 
answer. 

The  Court:  Well,  that  part  of  the  answer  may 
be  stricken. 

Q.  (By  Mr.  Boochever)  :  Were  the  parts  which 
came  for  these  two  tractors  usable  by  you  in  your 
tractors  ? 

Mr.  Bell :  I  object  to  that  for  the  reason  it  is 
incompetent,  irrelevant  and  immaterial  and  not 
tending  to  prove  or  disprove  any  of  the  issues  in 
this  case. 

The  Court:     Overruled.    You  may  answer. 

A.     Very  few,  perhaps  a  few  plugs. 

Q.  (By  Mr.  Boochever)  :  [330]  Now,  Mr.  Mor- 
gan, subsequently  did  you  keep  those  two  tractors? 

A.  They  remained  at  our  camp  for  a  period  of 
perhaps  one  month. 

Q.     And  then  what  was  done  with  them  ? 
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A.     In  the  meantime 

Q.     Answer  the  question,  please. 

A.  They  were  returned  to  Barry  Arm  camp  to 
Bruno  Agostino. 

Q.  Why  were  they  returned  to  the  Barry  Arm 
camp? 

Mr.  Bell:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court:    Overruled. 

A.  "Because  at  that  time  I  had  received  infor- 
mation that  the  deal  would  not  be  concluded,  that 
Mr.  x4.gostino  had  refused  to  comply  with  his  portion 
of  the  agreement. 

Q.     And  what  did  you  do  when  you  received 

Mr.  Bell:  Now,  I  move  to  strike  that  for  the 
reason  it  is  incompetent,  irrelevant  and  immaterial 
and  not  within  the  pleadings,  no  jiroper  foundation 
laid  and  not  made  competent  by  any  previous  state- 
ment. 

The  Court:    Overruled. 

Mr.  Bell:     Exception. 

The  Court:  Pardon  me.  The  motion  is  denied, 
exception  will  be  noted. 

Mr.  Boochever:     Read  the  question. 

(Question  read.)  [331] 

Mr.  Bell:  Now,  Your  Honor,  I  renew  my  ob- 
jection for  the  reason  that  his  answer — my  motion 
to  strike  his  answer  was  not  responsive  to  the  ques- 
tion and  it  was  not  competent,  if  it  was,  because 
he  received  some  information. 
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The  Court:     Motion  is  denied. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever)  :  Will  yon  now  answer 
the  question,  please,  Mr.  Morgan? 

A.     I  believe  I  did  answer  that  particular  one. 

Q.  AVhat  was  done  when  you  received  th(>  word 
that  Mr.  Agostino  was  not  going  through  with  the 
agreement,  if  anything  was  done? 

Mr.  Bell:  I  object  to  the  question  based  upon 
a  supposition  that  he  received  some  word  unless  he 
establishes  who  he  received  the  word  from  and 
wdiether  or  not  it  was  from  someone  who  was  author- 
ized to  represent  the  plaintiffs. 

The  Court:     The  objection  is  overruled. 

Mr.  Bell:     Exception. 

A.  The  question  now,  as  I  understand  it,  is  that 
what  was  next  done? 

Q.  (By  Mr.  Boochever) :  That  is  right,  Mr. 
Morgan. 

A.  Instructions  were  sent  to  camp  one  fore- 
man notifying  everyone  connected  with  our  o])ora- 
tion  to  return  the  equipment — all  parts  su|)plies  or 
anything  that  belonged  to  Bruno — to  the  place  at 
which  it  was  found  originally  and  as  it  was  and 
to  [332]  instruct  our  boom  man,  Mr.  Hooper,  to 
vacate  the  premises  which  he  had  occupied  for  the 
past  thirty  days  approximately. 

Q.  And  did  you  get  in  touch  with  Mr.  McCarrey 
in  regard  to  that? 
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A.  I  did.  I  had  been  in  touch  with  him  on 
numerous  occasions. 

Q.  And  did  you  tell  him  anything  in  regard  to 
the  taking  back  of  the  property? 

A.  I  informed  him  that  we  had  returned  every- 
thing belonging  to  Mr.  Bruno  Agostino. 

Q.  Mr.  Morgan,  did  you  ever  have  occasion  to 
learn  the  tractor  numbers  of  the  two  tractors  which 
Bruno  Agostino  claimed  he  owned? 

A.  Yes,  I  checked  them  myself  during  the  early 
part  of  1948,  as  I  recall,  the  first  trip,  when  Mr. 
Lambert  and  Mr.  Agostino,  Mr.  Rowell  and  I  dis- 
cussed the  possibility  of  the  deal. 

Q.  Have  you  subsequently  written  down  those 
numbers  anywhere? 

A.     I  believe  I  have  them  with  me. 

Q.     Can  you  read  what  those  numbers  were? 

A.  The  R.D.  7,  No.  9G4602WST  and  the  R.D. 
8,  No.  1H2364SP. 

Q.  Now,  Mr.  Morgan,  do  you  know  Mr.  Ray- 
mond Grasser — Ray  Grasser  or  Roy  Grasser? 

A.     I  do. 

Q.     When  and  where  did  you  see  him  first? 

A.  At  Whittier  on  the  way  to  Barry  Arm  camp, 
probably  three  years  ago.  [333] 

Q.  And  calling  your  attention  to  September  of 
1948,  did  you  see  him  at  any  time  during  that 
month  ? 

A.  Mr.  Grasser  arrived  in  Whittier  and  ap- 
proached me  regarding 
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Mr.  Bell :  Now,  I  object  to  the  rest  of  tlie  state- 
ment. 

Mr.  Boochever :  Just  answer  my  question,  please, 
Mr.  Morgan,  did  you  see  him  at  that  time? 

A.     Yes,  he  came  to  Whittier  in  early  September. 

Q.  And  at  that  time  did  you  have  any  conversa- 
tion with  Mr.  Grasserf 

A.     He  asked  me  if  we  would 

Mr.  Bell:  I  object  to  him  stating  any  of  the 
conversation.     He  can  answer  the  question. 

Q.  (By  Mr.  Boochever)  :  Did  you  have  a  con- 
versation with  him?  A.     I  did. 

Q.  What  was  the  subject  of  that  conversation? 
Not  what  was  said  by  Mr.  Grasser  but  what  was 
the  subject  of  the  conversation. 

Mr.  Bell :  I  object  to  that  for  the  reason  it  would 
be  hearsay  and  not  in  the  presence  of  the  plaintiffs 
here  and  not  binding  on  the  plaintiffs  and  nothing 
could  be  said  that  would  be  binding  on  them. 

The  Court:    Overruled. 

Mr.  Bell:     Exception.  [334] 

A.     I  was  requested  to  lease  our 

The  Court:    No. 

Q.  (By  Mr.  Boochever)  :  I  want  to  know  what 
the  subject  of  the  conversation  was? 

The  Court:  Your  counsel  is  smart  enough  to 
ask  you  the  questions,  you  just  answer  them. 

A.  Regarding  the  procurement  of  our  barges 
and  tugs  for  a  trip  to  Barry  Arm  to  remove  equip- 
ment. 
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Q.  (By  Mr.  Boochever)  :  And  what  did  you 
tell  Mr.  Grasser? 

Mr,  Bell:  I  object  to  that  for  the  reason  on  the 
same  grounds — it  would  not  be  binding  on  these 
plaintiffs  here. 

The   Court:     Overruled. 

Mr.  Bell:    Exception. 

A.  I  told  him  under  no  circumstances  would  we 
consider  such  a  deal;  that  we  had  no  authority  and 
could  not  participate  in  any  way. 

Q.  (By  Mr.  Boochever) :  Did  you  tell  him  any- 
thing in  regard  to  whether  you  claimed  those  trac- 
tors or  not? 

Mr.  Bell:     I  object  to  that  for  the  same  reason. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever) :  Then,  Mr.  Morgan, 
did  you  do  anything  about  giving  him  a  barge  or 
letting  him  lease  a  barge  or  anything  of  that  na- 
ture <?  [335]  A.     We  did  not. 

Q.     Did  you  see  Mr.  Grasser  subsequently? 

A.     I  saw  him  again  about  the  end  of  September. 

Q.     Where  was  that?  A.     At  Whittier. 

Q.     Where  were  you  then? 

A.     I  was  at  Whittier  at  the  plant. 

Q.  And  what  was  Mr.  Grasser  doing  at  that 
time? 

A.  He  came  down  to  go  aboard  the  LCT  Mahin- 
aOho. 
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Q.  Do  you  have  any  interest  in  that  vessel  or 
the  company  that  owns  it  or  the  management  of  it 
or  anything  of  that  nature  ? 

A.     None  whatsoever. 

Q.  And  what  did  he  do  with  that  vessel,  if  you 
know "? 

A.  I  saw  the  boat  departing  in  the  direction  of 
Barry  Arm  last. 

Q.  And  after  that  do  you  know  whether  the 
tractor  and  donkey  which  Mr.  Agostino  claims  were 
there  at  Barry  Arm  after  that  time? 

A.  My  next  trip,  which  was  shortly  thereafter, 
the  machines — the  two  tractors  as  well  as  the 
donkey — were  gone. 

Q.  Do  you  know  whether  or  not  Columbia  Lum- 
ber Company  ever  authorized  the  removal  of  those 
-^the  donkey  and  the  tractors —  from  the  property 
of  Mr.  Agostino  there  at  Barry  Arm? 

A.     We  did  not. 

Q.  To  your  knowledge  did  any  Columbia  Lum- 
ber Company  employee  ever  have  anything  to  do 
with  removing  them  after  they  were  [336]  returned 
in  early  September  from  Mr.  Agostino 's  property? 

A.     To  my  knowledge,  no. 

Q.  Do  you  know  whether  the  other  tractor  which 
was  there  remained  there,  which  you  say  your  men 
returned  to  Barry  Arm,  remained  there? 

A.  Pardon  me,  you  mean  whether  there  was 
one  of  Bruno's  tractors  remaining  there? 

Q.     That  is  right. 
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A.  Both  of  the  tractors  and  donkey  I  mentioned 
a  moment  ago  were  gone. 

Q.     Subsequently  gone?  A.     Yes. 

Q.  Now,  Mr.  Morgan,  I  want  to  go  into  one 
other  matter  with  you  in  regard  to  the  timber  there. 
I  believe  you  testified  that  Columl)ia  Lumber  Com- 
pany purchased  a  timber  contract.  Now,  have  you 
examined  at  all  wdiere  the  timber  was  cut  by  Co- 
Imnbia  Lumber? 

A.  Yes,  I  have  covered  the  area  fairly  well  and 
I  believe  I  could  testify  as  to  where  it  was  cut. 

Q.  Do  you  know  where  Bruno  Agostino's  con- 
tract— where  his  timber  was  located  ? 

A.  On  the  southern  part  of  the  area  directly  be- 
hind his  camp  along  the  hillside  adjoining. 

Q.  And  to  your  knowledge  did  Columbia  Lum- 
ber Company,  any  of  its  employees  or  Mr.  Lambert, 
its  independent  contractor,  ever  [337]  cut  any  of 
Mr.  Agostino's  timber? 

A.  I  know  the  Columbia  Lumber  never  cut  a 
single  tree  and  I  am  confident  that  Mr.  Lambert 
did  not. 

Mr,  Boochever:  Your  Honor,  I  am  wondering  if 
we  might  have  a  five-minute  recess  at  this  time  be- 
fore concluding  the  examination  of  this  witness? 

The  Court :  Court  will  stand  in  recess  until  2 :15. 
(Short  recess.) 

The  Court:  Record  will  show  all  the  jurors  pres- 
ent and  counsel  may  proceed  with  the  examination. 

Q.     (By  Mr.  Boochever)  :    Mr.  Morgan,  referring 
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to  the  two  caterpillar  tractors  clainuMl  to  l)e  owned 
by  Mr.  Agostino,  what  was  their  condition   when 
they   were   taken   over   by   the   Columbia    Lumber 
Company  toward  the  end  of  July,  1948? 

Mr.  Bell:  I  object  to  that  unless  he  is  first  quali- 
fied to  show  what  their  condition  was. 

Q.  (By  Mr.  Boochever)  :  I  will  change  that 
question.     Do  you  know  what  their  condition  was? 

A.     I  do. 

Q.     What  was  their  condition? 

A.     Individually  or  generally? 

Q.     Well,  each  one,  yes. 

A.  The  R.D.  7  had  no  towing  winch  and  no 
blade  dozer.  The  [338]  machine  was  basically 
sound,  tracks  were  quite  worn  and  would  have  re- 
quired a  lot  of  work  before  it  could  have  been  used 
for  our  purpose. 

The  R.D.  8  was  in  much  poorer  condition,  having- 
shown  the  effect  of  salt  water.  It  had  no  blade  and 
no  towing  winch  but  was  equipped  with  sort  of  a 
carry-all  attachment,  two  small  drums  at  the  rear 
of  the  machine,  which,  of  course,  would  not  be 
usable  in  our  work.  The  motor  of  the  R.D.  8  ap- 
])ears  to  require  work  and  could  not  be  operated 
as  it  was  until  it  had  been  gone  through  thoroughly 
to  be  sure  the  rust  and  all  the  sediment  could  be 
taken  out. 

The  donkey,  so-called,  hoist  in  reality  because  the 
gears — the  drums  were  geared  alike  and  was  not 
a  logging  unit,  the  main  shaft  was  sprung  and  I 
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could  not  determine  the  condition  of  the  motor  be- 
cause we  did  not  go  into  that  that  carefully. 

Q.  Did  your  men  ever  take  possession  of  the 
donkey  or  use  the  donkey  in  any  manner? 

A.     It  was  never  touched. 

Q.  With  regard  to  the  tractors  there,  what  type 
of  tractor  was  most  suitable  for  logging  under  the 
conditions  that  existed  there  at  Barry  Arm  for  your 
timber  contract  and  the  portion  of  it  upon  which 
you  proceeded  to  log  in  1948,  upon  which  Mr.  Lam- 
bert   A.     We  chose  the  D-7. 

Q.     What  was  the  reason  for  tliaf? 

A.  It  is  more  suitable.  The  timber  was  smaller. 
The  D-7  [339]  it  was  lighter;  it  didn't  bog  down 
like  a  heavy  D-8. 

Q.  Now,  were  two  tractors  needed  for  your  op- 
eration there  or  were  you  able  to  get  along  with  one 
tractor  ? 

A.     We  got  along  very  well  with  one. 

Q.  Now,  Mr.  Morgan,  one  other  question,  after 
the  contract  which  you  refer  to  as  having  been 
made  at  the  end  of  June  and  which  was  reduced  to 
writing  was  entered  into  there,  were  you  at  all  times 
ready  and  willing  to  go  through  with  that  contract  ? 

Mr.  Bell:  I  object  to  that  purely  as  a  conclu- 
sion. 

The  Court:     Overruled. 

A.  I  was  always  ready  and  still  am  glad  to  com- 
plete the  deal  right  now  if  we  could  on  the  terms 
of  our  original  agreement. 
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Mr.  Boochever:    Tliat  i;s  all,  Your  Honor. 
The  Court:     Counsel  for  plaintiffs  iiia\-  cxaniinL'. 
Cross-Examination 

By  Mr.  Bell : 

Q.  Did  you  ever  see  Bruno  Agostino  after  Ww 
day  you  saw  him  in  Mr.  Butcher's  office  until  tliis 
trial  started? 

A.  I  am  just  trying  to  think.  1  have  seen  him 
so  many  times  at  different  ])laces  at  different  times. 
I  am  just  not  sure  about  that,  Mr.  Bell. 

Q.  Had  you  met  with  him  two  or  three  times  lie- 
fore  that  or  after  the  conference  between  you  and  he 
at  Barry  Arm  camp  on  April  10th  and  the  time 
3^ou  met  him  in  Butcher's  office,  had  you  met  him 
several  times'?  [340] 

A.  I  can't  testify  during  that  particular  period 
but  I  do  remember  trying  to  find  him  in  August. 

Q.  Well,  that  was  after  this  suit  was  filed, 
w^asn't  if?  A.     That  is  correct. 

Q.  You  never  tried  to  find  Bruno  at  any  time 
until  after  August,  did  you"? 

A.  No,  as  a  matter  of  fact  I  did  not.  After 
August,  you  say,  after  April? 

Q.  I  say  from  July — June,  it  was  in  June  that 
you  met  Bruno  in  Mr.  Butcher's  office,  wasn't  it? 

A.     That  is  right. 

Q.  Now,  you  never  tried  to  find  Bruno  at  any 
time  after  that  until  late  in  August,  you  say? 

A.     I  believe  that  is  correct. 

Q.     Do  you  know  Mr.  Socha?  A.    Yes. 
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Q.     Do  you  know  where  he  lives  here  in  town? 

A.     No. 

Q.     You  know  that  he  does  live  there,  don't  you? 

A.     I  have  heard  that  he  does. 

Q.  You  never  did  talk  to  him  either,  did  you, 
Mr.  Morgan? 

A.  No,  but  we  discussed  it  when  we  were  trying 
to  find  Bruno. 

Q.  No,  not  what  you  discussed  with  someone 
else,  tell  me  what  you  did  in  trying  to  find  Bruno, 
not   by   discussing  among  yourselves   something. 

A.  I  tried  to  locate  Bruno  through  Mr.  Butcher, 
his  attorney. 

Q.  And  that  was  after  you  knew  that  Mr.  Ross 
had  been  employed  and  Mr.  Butcher  was  no  longer 
his  attorney,  isn't  that  right? 

A.     No,  you  are  not  correct. 

Q.  Why  do  you  state  that  after  talking  to  Mr. 
Butcher,  "I  told  him  to  go  ahead  and  prepare  the 
contract  for  me."  Now,  what  did  you  mean  by 
that?  "Go  ahead  and  prepare  the  contract  for 
me.'' 

A.  Ordinarily  our  attorneys  prepare  all  our  con- 
tracts. I  was  perfectly  agreeable  to  have  him  draw 
the  contract  as  agreed  upon  by  the  three  of  us, 
meaning  by  "us"  probably  other  than  me  because 
we  were  all  involved. 

Q.  Just  when  did  you  sign  that  contract?  What 
date  did  you  sign  it  ? 
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A.  The  exact  date  would  be  hard  to  state  be- 
cause it  was  sometime  in  July. 

Q.     Who  saw  you  sign  it? 

A.     Mr.  McCarrey. 

Q.  When  did  you  sign  it?  Where  did  you  sign 
it  ?  A.     In  his  office. 

Q.     Here  in  Anchorage? 

A.     That  is  correct. 

Q.  And  you  are  positive  that  that  was  sometime 
in  July? 

A.  As  nearly  as  I  miderstand  I  made  so  many 
trips  and  calls  at  his  office  so  many  times  that  the 
exact  date  would  be  hard  to  certify  to  Ijut  as  T 
recall  it  was  during  that  period.  [342] 

Q.  Would  you  state  positively  tliat  tliat  wasn't 
after  this  lawsuit  was  filed? 

A.  I  knew  of  no  lawsuit  when  I  signed  the  ccm- 
tract.  As  a  matter  of  fact,  Mr.  Butcher  was  still 
representing  Mr.  Agostino. 

The  Court :  Pardon  me.  I  think  it  is  only  fair  to 
say  to  the  witness  that  the  lawsuit  was  filed,  ac- 
cording to  the  Clerk's  stamp,  on  August  1st,  1948. 

Mr.  Bell:  I  am  glad  you  put  that  in  the  record 
for  us.  Judge,  because  I  didn't  know  the  date. 

Q.  When  did  you  first  hear  from  Mr.  Ross  about 
this  matter? 

A.  I  am  not  able  to  say  that;  as  I  i-eeall  the 
letter  came  in  it  was  in  the  fall  sometime.  1  turned 
it  over  to  Mr.  McCarrey. 

Q.     It  was  in  August,  wasn't  it? 
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A.  It  doesn't  occur  to  me  it  was  that  early,  al- 
though it  could  have  been  late  August  or  early 
September,  because  as  a  result  of  the  letter,  knowing 
that  Mr.  Bruno  had  failed  to  carry  out  our  agree- 
ment  

Mr.  Bell:  Just  answ^er  the  questions  and  let's 
not  have  any  speeches. 

The  Witness:     All  right. 

Q.  (By  Mr.  Bell) :  Now,  then,  you  never  wrote 
Mr.  Ross  or  told  Mr.  Ross  at  any  time  that  you 
had  ever  signed  this  contract  until  after  this  suit 
was  filed,  did  you?  [343] 

A.  Not  personally.  My  attorney  was  handling 
that. 

Q.  Why  didn't  you  send  a  coj:)}" — signed  copy — 
to  Bruno  Agostino? 

A.  Mr.  McCarrey  handled  that  and  apparently 
insisted   that   the   original   agreements 

Q.  I  am  asking  you  why  didn't  you  do  it?  You 
introduced  a  letter  that  Mr.  Butcher  wrote  you  ask- 
ing you  to  sign  them  and  send  a  signed  copy  for 
Bruno  Agostino,  now  why  didn't  you  do  that? 

A.  Because  the  contract  had  not  l)een  complied 
with. 

Q.     AVell,  why  did  you  sign  it  later,  then? 

A.  I  was  advised  that  in  order  to  complete  our 
part  of  the  deal  we  would  have  to  sign  and  put  up 
the  checks  and  proceed  accordingly.  Having  done 
so  we  complied. 

Q.     Now,  just  to  refresh  your  memory,  Mr.  Mor- 
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gan,  I  may  be  wrong,  wasn't  that  after  the  suit  was 
filed  and  your  attorney  advised  you  you  liad  better 
sign  this  contract? 

A.  Oh,  no,  that  was  a  niontli  or  two  before  at 
least,  probably  two. 

Q.  Why  didn't  you  tell  Bruno  or  why  didn't 
you  write  Bruno,  why  didn't  you  tell  somebody  that 
you  had  signed  it? 

A.  I  just  told  you— I  tried  to  fuid  Mr.  Bruno 
and  I  had  other  people  try  to  locate  him,  too. 

Q.     And  you  didn't  write  him  a  letter? 

A.  Mr.  McCarrey  may  have.  He  was  in  touch 
with  Bruno.  [344] 

Q.     Why  didn't  you  do  it? 

A.  Because  Mr.  McCarrey  was  our  attorney 
handling  the  entire  matter  for  us. 

Q.  You  didn't  employ  Mr.  McCarrey  in  tlii« 
matter  until  this  suit  was  filed? 

A.  Mr.  McCarrey  represented  us  during  the 
entire  period  early  in  the  year. 

Q.     In  this  matter?  A.     And  others,  too. 

Q.  Why  didn't  you  tell  Mr.  Butcher  that  Mr. 
McCarrey  was  representing  you? 

A.  I  tried  to  find  Mr.  Butcher  even  when  he 
got  back  from  Philadelphia.  His  office  was  torn 
up.    I  tried  to  locate  him. 

Q.  Did  you  ever  see  Stanley  Socha  anywlierc 
and  talk  to  him  about  October  31st? 

A.     I  did  not. 

Q.     Of  this  year? 
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A.  I  haven't  seen  him,  in  fact,  until  in  this  court 
room  for  probably  about  two  years.  He  left  Barry 
Arm  and  Whittier  area  sometime  ago. 

Q.  And  you  haven't  seen  him  for  two  years 
until  you  saw  him  in  the  court  house? 

A.     That  is  my  recollection. 

Q.  Now,  did  you  see  Mr.  Agostino  in  October — 
on  July  the  10th,  1948?  [345] 

A.     No,  I  did  not. 

Q.  Didn't  you  hear  your  witness  yesterday  tes- 
tify that  you  were  there  at  the  Columbia  Lumber 
Company  camp  and  that  he  and  Agostino  signed 
that  timber  extension? 

Mr.  Boochever:  Objection,  Your  Honor,  that  is 
an  incorrect  statement  of  what  was  testified  yes- 
terday. The  witness  definitely  stated  that  Mr.  Mor- 
gan was  not  there. 

The  Court:  Well,  the  comisel  is  asking  the  wit- 
ness whether  such  testimony  was  given  or  whether 
he  heard  such  testimony,  which  I  think  is  proper, 
and  the  witness  can  say  whether  he  remembers  any 
such  testimony. 

Mr.  Boochever:  But,  Your  Honor,  I  don't  think 
that  there  is  any  relevance  to  asking  him  whether 
he  heard  testimony  here  in  court  as  to  what  was 
said  in  court  here  here;  it  doesn't  seem  relevant 
at  all. 

The  Court:  It  may  serve  to  refresh  his  recollec- 
tion, at  least.     Overruled. 

Q.     (By  Mr.  Bell)  :    Did  you  hear  this  Mr.  Jacob- 


vs.  Bruno  Agostino,  et  al.  407 

(Testimony  of  Thomas  A.  Morgan.) 
sen  testify  yesterday  about  the  signing  of  that  tim- 
ber extension?  A.    I  did. 

Q.  And  did  you  hear  it  said  in  there  that  it  was 
done  on  a  hmiber  pile  near  your  office  in  Whittier  ? 

A.     I  did. 

Q.  And  didn't  yuu  hear  him  say  tliat  yon  were 
there  at  the  [346]  time? 

A.  At  the  plant  in  Whittier  at  the  time,  as  1 
recall  I  possibly  was. 

Q.  Yon  were  at  that  plant  on  July  10th,  1948, 
weren't  you? 

A.  I  would  have  to  investigate  the  records  to  be 
sure. 

Q.  Well,  can't  you  remember  where  you  were 
along  about  that  time? 

A.  Unfortunately,  no,  Mr.  Bell.  I  tra\'el  around 
a  lot.  I  am  on  the  go  practically  constantly.  I 
did  keep  'plane  records. 

Q.  Do  you  have  records  with  you  now  to  see 
where  you  were  on  July  10th,  1948? 

A.  I  am  afraid  I  do  not  have  detailed  records, 
but  you  may  be  basically  right.  I  know  I  was  uj) 
here  during  that  period  and  if  I  wasn't  at  the  i)lant 
that  day  I  was  within  a  very  few  days  because  as  I 
recall  I  came  up  here  to  see  Mr.  Butcher  and  about 
the'  8th  or  9th 

Q.  Did  you  talk  to  Mr.  Jacobsen  about  getting 
this  extension  signed  by  Bruno? 

LA.     No,  I  had  nothing  whatever  to  do  with  that. 
Q.     Did  vou  ever  talk  to  Mr.  Jacobsen  about  it 
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at  all? 

A.  He  told  me  later  the  extension  had  heen 
granted. 

Q.  Just  a  voluntary  statement  that  the  extension 
had  been  granted,  that  is  what  he  said? 

A.     That  is  right. 

Q.  I  will  ask  you  if  you  didn't  know  what  you 
had  down  there  [347]  on  the  grounds  when  you 
were  down  there  talking  to  Bruno  and  to  Ted 
Rowell  and  Mr.  Lambert  right  there  at  Barry  Arm 
camp  on  April  10th,  I  will  ask  you  if  you  didn't 
know  what  was  there? 

Mr.  Boochever:  Excuse  me,  Your  Honor,  I  ob- 
ject to  that  question  as  too  general. 

The  Court:     Overruled. 

A.     The  basic  items,  yes. 

Q.     You  knew  what  cats  were  there,  didn't  you? 

A.     That  is  right. 

Q.  You  knew  that  you  had  an  R.D.  8  and  an 
R.D.  7  there  near  where  you  were  talking,  didn't 
3-0U?  A.     I  did. 

Q.  You  knew  that  the  bunkhouse  was  in  sight 
of  you,  didn't  you?  A.     That  is  right. 

Q.     You  knew  where  the  donkey  engine  sat? 

A.     Correct. 

Q.  And  you  saw  the  sawmill  sitting  there,  didn't 
you  ?  A.     Yes. 

Q.  Now,  you  did  know  where  the  pond  was, 
didn't  vou?  A.     That  is  right. 
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Q.  And  the  nmnber  of  piling,  ai)|)r(>xiiiiately 
liow  it  was  built,  don't  you? 

A.  That  question  I  will  take  exception  to,  Mr. 
Bell,  because  to  my  knowledge  there  was  no  piling 
except  a  few  little  set  [348]  post  in  front  of  the  so- 
called  sawmill. 

Q.  And  that  is  all  you  saw  were  just  sonic  litth; 
set  post  at  the  sawmill? 

A.     Near  the  sawmill. 

Q.  So  all  these  other  men  who  testified  about  the 
piling  were  wrong? 

A.  I  believe  Mr.  Jacobsen  confirmed  my  remarks 
and  one  or  two  others  that  there  were  a  few  pilings 
in  front  of  the  mill. 

Q.  And  that  was  the  only  ones  that  were  ever 
there  ? 

A.     In  fact  one  of  your  pictures  will  show  thorn. 

Q.  That  is  all  you  ever  did  see  there  in  front  of 
the  sawmill? 

A.  We  drive  pilings  all  the  time ;  it  is  necessary. 
The  storms  cash  them  out. 

Q.     You  knew  where  the  roads  were,  didn't  you? 

A.     That  is  right. 

Q.  You  knew  the  roads  were  necessary  for  your 
timber  operations  to  get  your  logs  to  deep  water? 

A.  That  is  not  correct.  We  have  not  used  his 
roads  to  haul  a  single  log  on. 

Q.     How  do  you  get  them  down  to  tidewater? 

A.  They  are  floated  down  the  river.  The\-  arc 
hauled  from  our  spar  trees  by  tractors  above  our 
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own  camp  which  is  three-quarters  of  a  mile  north 
of  Bruno's,  so  we  don't  have  occasion  to  use  any  of 
their  roads. 

Q.  How  did  you  do  it  when  you  were  cutting 
Bruno's  timber?  [349] 

A.  That  question  has  been  answered.  We  never 
cut  Bruno's  timber. 

Q.     It  is  still  standing*? 

A.     To  my  knowledge. 

Q.     AVhen  were  you  there  last? 

A.     October  of  last  year. 

Q.  Do  you  know  where  Bruno's  timber  was  that 
he  had  paid  for  in  October — October  31st,  1947,  do 
you  know  where  that  250,000  feet  board  measure 
was  standing? 

A.  I  know  his  logging  area.  I  don't  have  any 
knowledge  that  there  was  such  a  patch  of  timber 
except  possibly  a  small  corner  way  back  up  on  the 
hillside. 

Q.  That  would  be  over  on  some  other  creek 
other  than  where  he  was  operating,  would  it  ? 

A.     No,  the  same  area. 

Q.     Way  up  on  a  hillside,  was  it  ? 

A.     Back  from  the  water  quite  a  distance,  yes. 

Q.  Now,  did  you  ever  tell  Bruno  or  the  plaintiffs 
or  Mr.  Butcher  that  you  had  signed  this  contract? 

A.  Not  personally  because  I  didn't  see  Mr. 
Butcher. 

Q.  Now,  did  you  ever  tell  Mr.  Butcher  or  Mr. 
Boss,  Mr.  Agostino  or  Mr.  Socha  that  you  had  ever 
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written  these  checks?  A.     Mr.  McCarrey 

Q.     Answer  the  question,  don't  dodge  it. 

A.  No,  I  did  not.  I  haven't  see  them.  Mr.  Ross 
came  into  [350]  the  picture  after  we  returned  every- 
thing and  the  deal  was  oft. 

Q.  You  never  told  anybody  except  your  own 
attorney  and  somebody  in  your  employee  that  }()ii 
wrote  these  checks'?  K.     That  is  correct. 

Q.  And  you  never  told  the  Court  Clerk  here  tliat 
you  wrote  the  check  for  him  for  $3300,  did  youl 

A.     That  is  right. 

Q.  And  you  never  did  deliver  it  to  liim  and  it  has 
never  been  delivered  to  this  date,  has  it? 

A.     That  is  correct. 

Q.  You  didn't  make  a  deposit  at  the  Bank  of 
Alaska  to  Bruno  Agostino's  account  as  provided  in 
the  contract,  did  you? 

A.  The  contract  did  not  provide  it  until  it  was 
completed;  it  was  not  a  deal  until  it  was  completed. 
He  did  not  comply  with  his  part  of  it. 

Q.     I  thought  you  said  you  completed? 

A.  I  completed  my  portion  of  it  and  there  was 
a  clause  which  entitled  me  to  go  ahead  under  that. 

Q.  Did  you  ever  deposit  any  money  in  the  Bank 
of  Alaska  to  Bruno's  account? 

A.     Not  at  the  Bank  of  Alaska. 

Q.  Did  you  deposit  any  money  anywhere  to 
Bruno  Agostino's  account  as  provided  in  that  con- 
tract? A.     No,  the  checks  were  only  written. 

Q.     And  left  in  one  of  your  employee's  hand.'' 


412  Columhia  Lumber  Co.,  Inc. 

(Testimony  of  Thomas  A.  Morgan.) 

A.  And  delivered  to  Mr.  McCarrey  to  complete 
and  handle  for  us. 

Q.  And  you  don't  know  why  that  somebody 
wasn't  informed  of  that  fact,  do  you? 

A.  I  am  satisfied  that  Mr.  Butcher  was  informed 
of  the  fact,  Bruno's  attorney. 

Q.  Have  you  talked  to  Mr.  Butcher  since  you 
have  been  in  town?  A.     Yes,  sure. 

Q.  And  you  are  going  to  have  him  here  as  your 
witness,  aren't  you?  A.     That  is  correct. 

Q.  How  many  times  were  you  at  Barry  Arm 
camp  during  the  year  of  1948  or  during  the  summer, 
we  will  say?  A.     Oh,  four  or  five,  probably. 

Q.  And  did  you  ever  see  Brmio  Agostino  there 
after  the  10th  day  of  April,  1948? 

A.  I  don't  recall  having  seen  him.  I  understood 
he  passed  through  Whittier  at  the  time  Mr.  Jacob- 
sen  was  there  but  I  don't  recall  having  seen  him  at 
any  time  during  that  period. 

Q.  I  will  ask  you  if  you  didn't  have  Mr.  Agostino 
to  meet  you  here  in  tow^n  in  June  of  1948? 

A.     That  is  right. 

Q.  And  didn't  you  have  him  meet  you  up  to 
your  lumberyard  here? 

A.  I  don't  recall  that.  I  remember  meeting  him 
at  Mr.  Butcher's  [352]  office. 

Q.  Didn't  you  first  meet  him  up  at  your  lumber- 
yard at  your  office  here? 

A.     The  night  before — the  night,  I  believe  he  did 


vs.  Bruno  Agostino,  ct  al.  413 

(Testimony  of  Thomas  A.  Morgan.) 

come  down  that  way  and  I  saw  him  briefly  and  we 

met  the  next  day. 

Q.  Didn't  you  tell  him  to  wait  a  little  bit  tliat 
you  would  be  back  and  you  didn't  go  back? 

A,     I  don't  recall  that. 

Q.  Did  you  have  some  emergency  come  u]»  or 
something  that  day  that  you  know  of? 

A.     No,  not  to  my  knowledge. 

Q.  Did  you  have  an  emergency  come  up  the  12th 
day  of  April  of  1948  on  the  11th  ? 

A.     No,  not  to  my  knowledge. 

Q.  Why  didn't  you  go  back  and  see  Bruno'  in 
two  days  at  his  camp  like  you  promised  him  xou 
would  on  the  10th  of  April? 

A.  That  is  absolutely  wrong,  Mr.  Bell.  1  made 
my  trip  as  I  promised  to  make  and  after  I  concluded 
my  business  there  I  immediately  carried  out  the  rest 
of  my  schedule. 

Q.  Did  you  know  that  Bruno  sat  there  and 
waited  for  you  approximately  three  weeks  do  you 
know  that  ? 

A.  Not  at  all.  I  have  no  knowledge  of  that  and 
no  reason  for  him  to  wait  because  there  was  no  plan 
to  come  back. 

Q.  You  did  tell  Blacky  Lambert  to  start  up  the 
machinery,  didn't  you?  [353] 

A.  Now  that  is  a  question  that  puzzles  me.  I 
know  that  something  was  said  about  trying  them  out 
and  I  don't  recall  actually  authorizing  him  to.  He 
w^anted — he  said,  I  think,  we  ought  to  check  tlie 
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machines,  look  them  over  and  possibly  see  if  they 

will  start. 

Q.     And  then  you  told  him  to  start  them  up  ? 

A.     Not  as  an  order. 

Q.  Did  you  tell  Bruno  there  that  you  would  be 
back  and  see  him  in  a  couple  of  days'? 

A.     I  did  not. 

Q.     Well 

A.  I  had  no  schedule — I  had  a  schedule  to  main- 
tain. 

Q.  You  had  no  intentions  of  seeing  him  in  two 
days?  A.     No,  not  in  two  days. 

Q.  Did  you  intend  to  pay  him  anything  for  the 
privilege  of  taking  over  his  camp  and  his  tractors 
and  everything? 

A.  Why  should  we,  Mr.  Bell,  we  didn't  take  it 
over.    We  had  nothing  to  do  with  it. 

Q.  You  were  informed  that  you  couldn't  land 
there,  that  it  was  a  one-man  operation  and  that  you 
couldn't  land  there  unless  you  bought  him  out,  by 
Mr.  Lambert  and  Mr.  Rowell,  weren't  you? 

A.     That  is  right. 

Q.  Now,  then,  they  did  tell  you  the  price  he 
wanted,  didn't  they? 

A.  I  don't  recall  that,  not  over  the  'phone.  Are 
you  referring  [354]  to  the  'phone  conversation? 

Q.     Yes.  A.     Oh,  no. 

Q.  Did  they  tell  you  anywhere  prior  to  the  10th 
day  of  April  what  Mr.  Agostino  said? 

A.     I  think  I  did  hear  before  I  went  up  there,  yes. 
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Q.     Did  Mr.  Lambert  tell  you  that? 

A.  Yes,  I  believe,  in  our  discussions  he  men- 
tioned  

Q.  And  he  told  you  he  wanted  $19,000  for  the 
machinery— for  the  machines  and  equipment— and 
$6,000  for  the  buildings  and  timber  rights  ? 

A.  I  think  that  was  what  he  told  me  before  we 
started  discussing  it  at  Barry  Arm. 

Q.  Now,  then,  you  did  tell  Ted  Rowell  and 
Blacky  Lambert  to  go  in  there  and  take  over,  didn't 
you? 

x\.  I  wired  Mr.  Lambert  to  proceed  under  the 
terms  of  our  contract  with  the  Forest  Service. 

Mr.  Bell:     Read  the  question. 
(Question  read.) 

A.     No. 

Q.     You  didn't  do  that? 

x\.  I  did  not  tell  Mr.  Rowell  and  Mr.  Lambert 
to  go  in  and  take  over.  If  I  may  tell  you  what 
happened  ? 

Q.  No,  I  am  asking  you  if  you  did  that?  You 
heard  ^Ir.  Lambert  testify  that  you  did  direct  him 
to [355] 

Mr.  Boochever :  Excuse  me,  I  believe  the  witness 
is  entitled  if  he  is  asked  wdiether  he  didn't  say  some- 
thing to  tell  what  he  did. 

The  Court:  You  may  tell  precisely  what  you  did 
say. 

Mr.  Bell :  I  object  to  him  volunteering  any  state- 
ment and  object  for  the  record. 
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The  Court:    Overruled. 

A.  I  told  Mr.  Lambert  to  proceed  to  Barry  Arm, 
land  and  go  ahead  with  logging  operations  under  the 
terms  of  our  contract. 

Q.  (By  Mr.  Bell) :  And  that  was  after  they  had 
told  you  that  Agostino  had  blocked  them'? 

A.     That  is  right. 

Q.  And  did  you  tell  them  to  have  the  United 
States  Marshal  at  Anchorage  to  put  Agostino  off 
there?  A.     That  is  absolutely  wrong. 

Q.  Did  you  say  anything  to  them  about  having 
the  Marshal  help  you  in  any  way  ? 

A.  I  may  have  mentioned  to  go  about  our  busi- 
ness in  a  legal  fashion  and  if  he  threatened  our  men 
and  blocked  us  from  going  in  there  to  get  protection 
to  see  that  our  men  were  not  molested. 

Q.  You  have  accomplished  your  purpose  in  taking 
over  the  Barry  Arm  operations,  haven't  you? 

A.     Not  in  any  sense  of  the  word. 

Mr.  Boochever:  Object  to  that  question  as  im- 
material. [356] 

The  Court:     It  has  been  answered. 

Q.  (By  Mr.  Bell)  :  You  have  cut  something 
over  3,000,000  feet  of  lumber  there,  haven't  you  or 
logs?  A.     Yes,  that  is  probably  right. 

Q.  And  how  much  more  do  you  anticipate  cutting 
there  ?  A.     We  hope  to  get  7  or  8,000,000  more. 

Q.  And  the  only  method  by  which  you  could 
handle  that  timber  was  the  landing  in  Mosquito 
Creek,  wasn't  it? 
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A.  Yes,  that  is  the  easiest  way  althougli  we  liavc 
used  a  cove  farther  down,  farther  away  liom 
Bruno's  camp.  We  have  found  that  very  feasihlc, 
too. 

Q.     How  far  is  that  from  there? 

A.  Another  mile  or  so.  We  didn't  know  at  lliat 
time.     Probably  half  a  mile. 

Q.  You  didn't  know  about  it  at  that  time?  You 
did  then  want  to  get  in  possession  at  Barry  Arm 
for  the  purpose  of  cutting  about  10,000,000  feet  of 
logs,  is  that  right? 

A.     By  "possession"  what  do  you  mean? 

Q.  Well,  you  wanted  to  get  in  there  and  get 
established,  didn't  you? 

A.     We  wanted  to  proceed  with  our  contract,  yes. 

Q.  Now,  then,  didn't  you  have  that  in  mind  the 
year  before  when  you  sent  two  men  in  there  timl)er 
cruising  right  up  through  by  Bruno's  i)lace,  didn't 
you?  [357] 

A.  An  explanation  of  that,  Mr.  Rowell  and  Mr. 
Lambert  went  on  the  timber  cruise.  Actually  they 
just  wTnt  around  the  Point.  We  were  logging  at 
Patton  around  the  Point  and  we  knew  about  the 
timber  at  Barry  Arm. 

Q.  You  saw^  that  report,  in  fact,  you  did  take 
that  report  that  Rowell  and  Lambert  made? 

A.  I  did,  but  I  didn't  need  it  because  I  knew 
personally. 

Q.     What  did  you  dictate  it  for? 
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A.  I  did  not.  I  did  not  see  that  report  until 
probably  sometime  in  the  winter. 

Q.  Did  you  have  a  brother  who  was  formerly 
associated  with  you  there*? 

A.  He  was  formerly  a  mill  superintendent  at 
Whittier  prior  to  Mr.  Rowell. 

Q.     His  name  was  George  ?  A.     George. 

Q.     He  did  dictate  that,  didn't  he? 

A.     I  have  no  knowledge  who  dictated  that. 

Q.  Did  you  send  Ted  Rowell  and  Blacky  Lam- 
bert— were  both  on  your  payroll  in  the  fall  when 
they  made  that  timber  cruise,  weren't  they? 

A.     I  believe  that  is  right. 

Q.  And  you  sent  them  up  there  and  after  they 
came  back  you  knew  there  was  an  abundance  of 
timber  on  Mosquito  Creek? 

A.  I  did  not  send  them  up  there.  I  already  knew 
the  timber  [358]  was  there. 

Q.     Do  you  know  why  they  were 

A.  It  is  our  custom.  We  cruise  timber  after  the 
mill  closes  and  before  the  heavy  snows  prevent  us. 

Q.  So  that  you  can  get  it  for  the  next  year's 
operation  % 

A.  We  try  to  plan  three  years  ahead  if  w^e  can. 
We  do  not  always  succeed. 

Q.  I  believe  that  report  shows  this  is  the  best 
available  timber  on,  I  believe  it  said,  Prince  William 
Sound? 

A.     The   northwest   corner.      Doesn't   it   specify 
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that,  because  the  best  timber  is  over  in  \\w  Cordova 

area. 

Q.  I  will  ask  you  if  j^ou  don't  remember  tliis 
part  of  this  agreement  "Close  examination  i)roves 
that  these  logs  could  be  floated  down  the  slew  witli 
a  little  preliminary  work"  do  you  remember  lliat  '. 

A.     I  received  the  report.    Yes,  I  recollect  that. 

Q.     You  received  the  report?  A.     Yes. 

Q.  Did  this  mean  anything  to  you  "The  gromul 
aside  from  a  little  soft  muskey  is  gravelly  and  easily 
travelled  for  either  cat  or  truck"  did  that  mean  aii\'- 
thing  to  you? 

A.  Not  particularly.  I  already  knew  about  it, 
Mr.  Bell. 

Q.  You  knew  that  that  particular  fact  made  it 
inviting  to  you? 

A.  I  had  seen  it  before  and  made  a  cruise  of  it 
and  checked  from  an  engineermg  standpoint  and 
already  ascertained  it  could  [359]  be  logged  success- 
fully. 

Q.  Then  all  you  needed  after  you  got  Mr.  Jacob- 
sen  to  get  the  permit  for  you  to  cut  the  timber  or 
timber  sale,  all  you  needed  then  was  Brmio  Agostino 
and  Socha's  site,  wasn't  it? 

A.  Except  that  Mr.  Jacobsen  had  nothing  to  do 
with  the  contract. 

Q.  Well,  I  thought  he  did  it.  He  run  the  ads 
and  told  the  jury  how  he  did  it  and  everything  and 
I  suppose  he  was  probably  telling  the  truth. 
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A.  The  Regional  Office  handled  it  and  it  went 
through  his  hands  but  it  was  too  big. 

Q.     So  he  didn't  run  the  publication? 

A.  They  were  put  in  the  Cordova  papers  as  well 
as  others. 

Q.     The  Regional  Office  is  at  Juneau,  isn't  it? 

A.     Yes. 

Q.     It  was  handled  at  Cordova,  wasn't  it? 

A.     Only  part  of  it. 

Q.  You — all  you  needed  then  after  you  got  that 
timber  sale  of  10,000,000  feet  was  the  camp  site  of 
Bruno  Agostino,  wasn't  it? 

A.  Not  at  all.  We  didn't  use  it  at  any  time. 
We  had  a  better  camp  site  than  his. 

Q.  You  crossed  the  creek  and  made  one  a  little 
farther  up? 

A.     That  was  our  permanent  campsite  and  still  is. 

Q.  But  you  did  still  have  to  use  the  mouth  of 
Mosquito  Creek  [360]  for  rafting  your  logs,  didn't 
you?  A.     Yes,  and  we  still  use  it,  yet. 

Q.  You  saw  Crasser  twice  in  September  down 
at  Whittier,  didn't  you? 

A.  Well,  we  are  getting  confused  in  dates — such 
a  progression  of  dates  that  it  might  require  clari- 
fication and  study  a  little  bit — twice  in  September, 
it  could  have  very  possibly  have  lapsed  over  into 
October. 

Q.  You  testified  that  you  saw  him  twice — once 
in  September  and  he  wanted  to  get  ,you  to  furnish 
a  tug  and  a  scow  or  something? 
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A.     That  is  right. 

Q.     And  you  wouldn't  do  it  at  that  time? 

A.     Correct. 

Q.  Now,  then,  you  said  later  in  September  you 
saw  him  again  there? 

A.  To  be  specific,  when  I  say  "approximately" 
I  mean  in  that  neighborhood— in  that  range— that 
period — close  by. 

Q.  Did  you  talk  to  Ray  Grasser  at  any  place  else 
between  July  of  1948  and  October  1948? 

A.  Other  than  the  two  times  I  saw  him  at  AVhit- 
tier,  you  mean? 

Q.     Yes.  A.     I  don't  recall. 

Q.  Did  you  send  him  any  telegrams  or  letters 
during  that  time? 

A.     I  don't  recall.     I  might  have  done  so. 

Q.  Did  you  have  any  telephone  conversations 
with  him?  [361] 

A.  It  seems  to  me  that  now  that  \()U  have 
brought  it  up  that  he  did  call  there  once  before 
coming  down,  but  the  contents — the  text  of  the 
message — is  not  clear  to  me,  because  what  he  had 
in  mind  we  were  not  interested  in,  if  it  was  a  pro- 
posal. It  might  have  been  a  proposal  on  these 
barges  and  boats  which  were  terminated  very 
shortly. 

Q.  He  did  go  down  there  early  in  September 
with  the  intention  of  using  your  boat  and  barges 
to  bring  out  of  there  the  caterpillars  and  the  donkey 
engine  and  you  stopped  that,  is  that  right? 
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A.     That  was  his  proposal. 

Q.  Now,  do  you  have  any  idea  why  he  came  to 
you  to  get  you  to  furnish  the  boat  and  barge  to 
bring  them  out? 

A.  I  have  an  idea  that  he  knew  at  that  time 
that  the  contract  had  not  been  completed  by  Mr. 
Bruno.    We  had  no  further  interest  in  them. 

Q.  And  your  thought  of  it  is  that  he  knew  that 
you  and  Bruno  were  fussing  over  the  contract  and 
that  he  thought  you  would  furnish  the  barge  and 
boat  to  remove  part  of  this  equipment,  is  that  what 
your  idea  was? 

A.  He  must  have  known  that  we  were  through 
conclusively  because  certainly  we  would  not  have 
released  them  to  him  otherwise. 

Q.  Why  do  you  say  you  would  not  have  released 
them  to  him  otherwise? 

A.  Had  we  been  involved  in  the  matter  and  our 
attorney  had  [362]  not  informed  us  that  the  contract 
could  not  be  completed,  why  we  would  certainly 
have  been  responsible. 

Q.     You  were  in  possession  of  them  there? 

A.     Not  at  that  time ;  they  had  been  returned. 

Q.  You  had  the  whole  and  sole  possession  of  the 
entrance  of  Mosquito  Creek  all  in  there  ? 

A.  That  is  not  correct.  There  is  lots  of  room 
there,  plenty  of  room  for  two  or  three  operators. 

Q.     To  operate  on  the  bank,  is  that  right? 

A.     Not  on  the  bank.    There  is  a  big  slew  and  that 
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pond  you  refer  to. 

Q.  That  slew  was  20  foot  wide,  I  believe  Mi. 
.Tacobsen  said. 

A.  He  said  the  creek,  when  the  tide  was  out  it 
was  20  feet. 

Q.     And  there  was  lots  of  room  for  other  people? 

A.  When  the  tide  is  in  we  do  our  rafting.  You 
could  to 

Q.  Do  you  have  any  other  explanations  to  make 
to  this  jury  why  this  fellow,  Ray  Grasser,  was  down 
there  to  meet  you  twice  and  why  this  equipment  dis- 
appeared? Do  you  know  any  other  reason  wh}-  it 
would  have  happened  other  than  to  help  you  out 
of  the  trouble  you  were  in? 

A.  He  did  not  come  to  me  twice.  He  did  come, 
as  I  mentioned  before,  the  second  time  to  merely 
pass  through.  I  saw  him  get  on  the  boat  and  U'ave 
in  tli(^  direction  of  Barry  Arm. 

Q.  But  you  happened  to  be  at  Whittier  both 
times?  A.     That  is  right.  [363] 

Q.  And  you  are  a  very  busy  man  and  travelling 
all  the  time? 

A.  I  might  explain  that  during  that  time  Mr. 
Rowell  took  an  interest  in  another  sawmill  outside 
and  until  I  could  secure  relief  I  was  stationed  there 
in  September  and  I  was  very  closely  confined  to  that 
l)articular  unit  at  that  time. 

Q.  Do  you  know  where  they  went — where  the 
caterpillars  and  the  donkey  engine  went  to? 

A.     No,  I  have  been  curious.   I  have  never  heard. 
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I  would  like  to  know. 

Q.  You  don 't  have  the  slightest  idea  in  the  world 
where  they  are  today,  do  you"? 

A.     That  is  absolutely  correct. 

Q.  And  you  are  just  as  positive  about  that  as 
other  things  you  have  testified  to?  A.     Right. 

Q.  You  do  know  that  this  suit  w^as  filed  against 
you  and  you  were  served  with  summons  when  it  was 
filed'?  A.     That  is  right. 

Q.  You  do  know  that  more  than  a  month  prior 
to  the  time  the  suit  was  filed  that  you  and  Bruno 
were  at  outs  over  this  matter,  don't  you? 

A.  By  "outs"  I  don't  know  what  you  mean.  I 
did  know  a  month  before  the  suit  was  filed  that 
Bruno  would  not  comply  with  his  part  of  the  con- 
tract and  that  there  was  no  contract  and  that  we 
had  returned  the  tractors — put  them  back — and  ter- 
minated the  deal  completely.  [364] 

Q.  Now,  you  took  the  tractors  over  there  and  you 
didn't  do  an}^  work  on  them,  you  didn't  put  any 
equipment  on  them,  because  the  equipment  that  you 
ordered  was  for  a  D.R.  and  not  a  D.R.  8,  isn't  that 
correct  ? 

A.  No,  that  is  not  right.  We  possibly  got  some 
parts  that  were  wrong  but  a  lot  of  them  were  finally 
secured.    It  was  an  old,  obsolete  model. 

Q.     And  you  got  them  all — the  correct  amount? 

A.  They  came  in  over  a  period  of  time  and  a  lot 
of  them  are  still  on  there,  if  you  can  find  the 
tractors,  because  they  were  put  on  there. 
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Q.     They  were  put  on  by  you  or  your  men  ? 

A.  By  our  two  mechanics  under  tlic  direction  of 
our  foreman. 

Q.  And  you  think  they  were  still  on  IIhmv  wlion 
the  caterpillars  and  the  donkey  disappeared  t 

A.     I  was  so  informed. 

Q.  Now,  what  is  this  other  ecinipment  that  yon 
have  down  there  that  you  ordered? 

A.  I  am  not  sure  of  the  specific  items.  They 
were  left  in  Bruno's  shop  but  as  I  recall  there  were 
a  lot  of  rollers  that  came  in  during  even  early  Sep- 
tember and  were  taken  out  there  even  though  we 
had  returned  the  tractors  and  knew  the  deal  would 
not  be  completed. 

Q.  Do  you  know  Mr.  Brown  of  the  Elcmar 
Packing  Company?  A.      Yes.  [365] 

Q.     Is  he  a  close  friend  of  yours? 

A.  No,  only  an  acquaintance.  We  do  business 
with  Elemar  Packing.  He  comes  over  and  buys 
some  lumber. 

Q.     Did  you  see  him  along  in  September  of  1948  ? 

A.  I  am  under  the  impression  that  it  was  a  little 
earlier  than  that,  possibly  August. 

Q.     August  or  September,  then  ? 

A.     Possibly  August. 

Q.  Did  you  see  him  about  the  same  time  that 
Orasser— Ray  Grasser— came  down  there  to  come 
to  your  place? 

A.     I  don't  remember  that,  don 't  remember  seeing 

him  again. 
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Q.  There  wasn't  anyone  with  Grasser  when  he 
came,  was  there? 

A.  He  could  have  been  on  the  boat  but  I  don't 
recall  seeing  him  ashore.  On  the  Mahina  Oho  who 
came  over  from  Cordova. 

Q.     Who  runs  that  boat? 

A.  It  is  owned  by  Alaska  Allied  Industry  and 
operated  b.v  them  with  Jack  Bowers  at  that  time 
w^as  the  Captain. 

Q.  Who  is  the  Alaska  Allied  Industries?  Who 
is  the  person  that  is  the  principal  owner? 

A.  Bowers  is  also  the  manager.  It  is  a  group 
of  G.I.'s  who  came  over  from  Honolulu  in  about 
1947  and  started  this  operation  there.  They  conduct 
salvage  operations  and  do  a  little  bit  of  logging  and 
towing  and  so  forth. 

Q.     Did  they  ever  log  or  tow  for  you  any? 

A.     Yes,  they  did  get  out  a  few  logs.  [366] 

Q.     In  1948? 

A.  They  produced  some  logs  but  the  one  raft 
they  turned  out  was  not  delivered — yes,  it  was,  it 
was  delivered  just  the  other  day. 

Q.  I  believe  you  stated  that  the  R.D.  7  cater- 
pillar was  basically  sound.  Did  you  ever  hear  it 
run?  A.     I  did. 

Q.     Did  you  see  it  operate? 

A.  I  saw  the  boys  turning  it  over  and  trying  it 
out  probably  sometime  in  August  np  in  our  shop. 

Q.     Now,  what  would  a  big  8  caterpillar  weigh? 

A.     I  believe  the  weight  of  that  particular  ma- 
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chine  is  in  excess  of  20,000,  probably  22  or  2;i  witli- 
out  the  accessories.    Put  on  the  blade  and  the  towin^- 
winch  it  would  be  about  that. 

Q.  What  do  they  sell  for  now,  wliat  would  a 
D.R.  cat  of  similar  size  sell  for  now  i 

Mr.  Boochever:     Object  to  that  as  irrelevant. 

The  Court:  Overruled. 

A.     I  believe  the  new  8-R.B.,  eighteen  thousand. 

Q.  Well,  that  is  without  the  blade  and  the  other 
attachments,  isn't  it? 

A.  I  had  reference  to  a  logging  unit  wliicli  would 
include  the  blade  and  the  drum. 

Q.     Eighteen  thousand  for  a  D-8? 

A.  But  you  are  not  comparing  a  new  one  with 
that  machine? 

Q.  I  am  just  asking  what  a  new  one  would  cost, 
is  that  right  ?  [367]  A.    Approximately  there. 

Q.     Here  in  Alaska  for  that  price? 

A.  The  latest  prices  would  have  to  be  checked 
because  we  haven't  bought  a  machine  for  several 
years.    We  have  bought  a  number  of 

Q.     What  does  an  R.D.  7  sell  for  now  ? 

A.  As  I  recall  it  we  bought  one  last  year  aud 
as  I  recall  the  price  at  that  time  was  about  sixteen 
thousand  in  Seattle  which  would  make  it  about,  oli, 
about  six  or  eight-hundred  more  up  here. 

Q.     Approximately  $17,000  delivered  here? 

A.  Approximately.  Therefore  an  8  might  hv 
worth  a  little  bit  more. 

Q.     The  facts  are  that  a  D.R.  sells  for  $22,750  in 
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Anchorage,  is  the  price  delivered  in  Anchorage,  isn't 

it?  A.     It  would  be — it  could  be. 

Q.  I  believe  you  stated  that  neither  one  of  these 
caterpillar  tractors  had  blades'? 

A.     That  is  right. 

Q.     Neither,  there  was  no  blade  there  at  all  % 

A.  If  you  are  referrmg  to  the  old,  home-made 
blade  that  was  broken  and  cast  aside  by  the  shop, 
I  will  qualify  it.  It  could  not  be  used  and  was  not 
so  equipped. 

Q.     Did  you  put  blades  on  them? 

A.  A¥e  didn't  have  the  opportimity.  We  didn't 
get  past  the  [368]  engine.  We  just  started  to  tear 
them  down  and  work  on  them. 

Q.  You  didn't  put  any  equipment  on  them  out- 
side of  some  repairs? 

A.  They  started  to  work  on  the  tracks,  the  rollers 
and  so  forth,  brackets  and  a  few  track  links  and 
pins  and  things  like  that. 

Q.  You  are  sure,  though,  that  there  was  no  blade 
on  either  one  of  those  caterpillars?  You  inspected 
them  to  see? 

A.  There  was  none  when  I  saw  them.  This  old 
D-8  blade  was  there  but  it  had  been  broken  and  it 
was  a  home-made  blade  and  could  not  be  used. 

Q.  So  far  as  you  know  it  was  never  put  on  the 
caterpillar?  A.     That  is  correct. 

Q.  Do  you  remember  talking  to  Brmio,  Agostino 
and  Mr.  Blacky  Lambert  that  day  on  the  10th  day 
of  April,  1948,  at  Barry  Arm  camp  about  the  little 


vs.  Bruno  Agostino,  et  al  4L><j 

(Testimony  of  Thomas  A.  Morgan.) 
ten  by  fourteen  or  ten  by  twelve  cabin  that  Bruno 
always  claimed  as  his  own  cabin,  do  you  veincinl)cr 
that  being  discussed  there? 

A.  Nothing  about  this  specific  cabin.  I  ronicni- 
ber  talking  about  the  equipment  and  various  i)ieces 
of  machinery. 

Q.  Just  to  refresh  your  memory  did  you  say  tliis 
or  this  in  substance  to  Bruno  Agostino  in  the  pres- 
ence of  ]\Ir.  Lambert  that  you  didn't  want  that 
little  cabin;  that  he  could  keep  that;  that  you  didn't 
care  anything  about  it? 

A.  I  told  him  that  I  didn't  want  any  part  of  liis 
equipment  or  [369]  buildings. 

Q,  Answer  the  question,  please.  Did  you  tell 
him  that  about  the  little  cabin?  A.     I  did  not. 

Q.  You  did  not.  Was  the  little  cabin  mentioned 
in  the  conversation  there  that  day? 

A.     Not  to  my  knowledge. 

Q.  Well,  you  didn't  tell  them  that  you  didn't 
w^ant  any  part  of  it  when  you  already  had  it,  did 
you?  You  didn't  tell  them  that  there? 

A.  I  don't  understand  your  line  of  reasoning, 
Mr.  Bell. 

Q.  You  were  in  possession  of  everything,  your 
men  w^ere  there,  and  they  were  cutting  logs  and  the 
works  was  going  on,  you  didn't  tell  Bruno  "You  are 
blind,  I  haven't  got  this ". 

Mr.  Boochever:  I  object  to  counsel  making  a 
speech  here. 

The  Court:     Objection  is  sustained. 
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Mr.  Bell:     Exception. 

Q.     Did  you  tell  Bruno  that  or  that  in  substance? 

A.  We  were  in  possession  of  our  own  logging 
area — our  camp — on  the  other  side  of  Mosquito 
Creek.  We  had  nothing  whatever  to  do  with 
Bruno's  camp.  We  were  in  possession  of  nothing 
that  belonged  to  him. 

Q.  Where  was  Bruno  that  day  that  you  were 
talking  % 

A.     Sitting  on  a  log,  as  I  recall,  on  the  beach. 

Q.     Near  his  camp  house  ?  [370] 

A.     Not  far  away,  100  yards,  perhaps. 

Q.  And  the  landing  beach — the  air  landing  strip 
— is  in  front  of  his  place? 

A.     No,  there  is  no  strip;  it  is  just  a  beach. 

Q.     And  that  is  the  only  place  you  can  land  there  ? 

A.  No,  no  I  wouldn't  say  that  it  is  just  like  any 
other  beach,  there  is  other  areas,  other  places. 

Q.  There  is  some  over  around  over  by  Cordova, 
is  there? 

A.     All  around  Prince  William  Sound. 

Q.  You  had  already  moved  in,  unloaded  your 
bunkhouses,  unloaded  your  barges  and  had  your  men 
working  Avhen  you  w^ere  talking  to  Bruno  on  the 
10th,  weren't  you?  A.     Yes,  in  our  area. 

Q.  And  that  was  what  you  wanted  was  to  get  in 
and  get  possession,  wasn't  it? 

A.     Not  possession  of  his  camp. 

Q.  You  wanted  possession  there  so  that  you 
could  operate,  didn't  you? 
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Mr.  Davis:  Yonr  Honor,  I  think  it  iniglil  he  a 
good  idea  at  this  time  to  have  counsel  state  wiial  lie 
means  by  "possession"? 

The  Court:    Objection  is  sustained. 

Mr.  Bell :    Exception. 

Q.  Why  did  you  agTee  to  furnish  Blacky  Lam- 
bert two  caterpillars  and  testify  awhile  ago  tliat 
one  was  all  that  was  needed? 

A.  If  you  can  call  a  discussion  an  agreement 
perhaps  you  would  [371]  have  figured  it  out  that 
way,  but  I  did  not  agree.  We  had  discussed  the 
progression  of  our  logging  operation  for  the  season. 
We  bought  one  new  unit  because  we  were  not 
through  at  King's  Bay  where  we  had  two  other 
D-7's  that  would  be  finished  in  the  middle  of  the 
summer.  And  I  said  then  if  there  yardage  pro- 
gressed that  they  had  logs  cold-decked  ahead  of  the 
yardage  w^e  would  shift  another  machine  into  that 
area. 

Q.  When  did  you  receive  your  papers  showing 
the  timber  sales  to  you  or  to  your  company  in  that 
area  from  the  Forestry  Department? 

A.  Mr.  Bell,  I  can't  tell  you  the  exact  date,  it 
was  fairly  early  in  the  year. 

Q.     Was  it  in  March? 

A.  Seemed  like  the  bids  were  opened  in  Fel)ru- 
ary.  The  contract  might  not  have  been  signed  l)y 
the  Forest  Service.  Sometimes  there  is  quite  a 
delay.  If  Mr.  Hansen  and  i\Ir.  Berbick  are  away  it 
could  easilv  have  been  a  month  aftei-  that,  but  we 
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are  notified  of  acceptance  when  our  bids  are  received 

and  they  are  opened. 

Q.  You  stated  you  sent  a  telegram  to  Lambert. 
What  date  did  you  send  that "? 

A.  I  would  say  approximately  the  first  of  April, 
thereabouts,  after  I  returned  to  Jmieau  and  talked 
wdth  the  Forest  Service  pertaining  to  our  contract 
and  rights  to  Barry  Arm. 

Q.  To  refresh  your  memory,  wasn't  that  the  23rd 
of  jNIarch  that  [372]  you  sent  the  telegram? 

Mr.  Davis:  Your  Honor,  if  he  has  a  telegram 
possibly  he  ought  to  show  it. 

The  Court :    Yes,  if  you  have  a  telegram. 

Q.  (By  Mr.  Bell)  :  Do  you  know  where  the 
telegram  is,  Mr.  Morgan?  A.     No,  I  do  not. 

Q.  You  did  have  it  in  your  possession,  didn't 
you  ?  A.     The  telegram  I  sent  ? 

Q.  Yes — no,  after  it  was  received  by  your  em- 
ployees— Lambert  and  Rowell. 

A.     I  have  never  seen  it. 

Q.     You  have  never  seen  that  since? 

A.     Not  to  my  knowledge. 

Q.     Do  you  know  where  it  is?  A.     I  do  not. 

Q.  You  know  that  it  was  shown  to  Bruno  Agos- 
tino  by  Ted  ?  A.I  was  told  that  it  was. 

Q.     And  you  don't  know  where  it  is  today? 

A.     I  do  not. 

Q.     You  do  keep  all  those  records,  don't  you? 

A.  We  try  to  but  I  tried  to  find  that  message  so 
I  assume  that  vou  have  it. 
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Q.  Aiid  you  know  that  Lambert  testified  lliat 
lie  showed  it  to  Bruno  and  that  Bruno  gave  it  Wack 
to  him  and  that  he  took  it  [373]  ))aek  to  Wliittier, 
you  heard  that  testimony  of  Lambert's  didn't  you? 

A.     I  believe  that  something  to  that  effect 

Q.  Have  you  made  any  effort  since  tliat  time 
to  get  it  from  Whittier  up  here'? 

A.  I  certainly  have ;  in  fact  I  thought  Mr.  Rowell 
had  it  and  he  would  testify  and  he  claimed  that  they 
did  take  it  to  Barry  Arm  and  where  it  was  i»ut 
subsequently  we  don't  know,  but  maybe  the  Signal 
Corps  would  have  a  copy  of  it. 

Q.     Do  you  Imow  where  it  was  sent  from? 

A.  Well,  it  may  be  that  I  sent  a  message  from 
Seattle  as  well  as  from  Juneau.  As  I  recall  I  sent 
one  from  Juneau  after  I  returned  and  I  am  not  sure 
about  sending  one  to  Seattle. 

Q.     And  did  you  send  that  to  AVhittier  ? 

A.     That  is  right. 

Q.     And  you  addressed  it  to  whom? 

A.     I  am 

Mr.  Boochever:  Some  time  ago  the  objection  was 
made  that  if  the  counsel  is  questioning  the  witness 
about  some  telegram  he  should  show  it  to  the  wit- 
ness.   I  believe  Your  Honor  has  sustained  that. 

Mr.  Bell:  Of  course  we  don't  have  it  or  we 
wouldn't  be  trying  to  get  it.    We  don't  have  it  at  all. 

Mr.  Boochever:  That  is  very  well,  then,  Your 
Honor. 
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Mr.  Bell :  I  ask  counsel  for  defendant  to  deliver 
the  telegram.  [374] 

Mr.  Boochever:  We  do  not  have  the  telegram. 
We  have  made  every  effort  to  locate  and  cannot 
locate  that  telegram.  We  assumed  that  Mr.  Lambert 
still  had  it. 

Q.  (By  Mr.  Bell)  :  Don't  you  remember  where 
you  were  when  you  sent  that  telegram? 

A.  I  send  telegrams  every  day,  possibh^  half  to 
different  places.  I  might  have  sent  a  telegram  to 
Mr.  Lambert  or  Mr.  Rowell  the  day  after  receiving 
the  telephone  call  because  I  remember  being  very 
much  upset  as  to  what  was  taking  place  up  there. 
I  do  remember  sending  the  telegram  from  Juneau 
after  I  talked  to  the  official  of  the  Forest  Service 
as  to  our  position  and  rights  at  Barry  Arm. 

Q.  You  never  did  send  a  telegram  to  Bruno,  did 
you?  A.     No. 

Q.  And  you  never  sent  one  to  Mr.  Socha  at  any 
time? 

A.  I  wouldn't  say  at  any  time  because  I  have 
been  dealing  with  these  boys  for  several  years. 

Q.  I  mean  at  any  time  during  the  month  of 
j\Iarch  or  April,  1948. 

A.  It  doesn't  occur  to  me  that  I  did.  I  have  no 
record  of  such  a  telegram. 

Q.  Did  you  know  anything  about  a  telegram 
coming  to  Mr.  Agostino  about  his  timber  permit  and 
coming  and  being  in  your  [375]  office  there  in  Whit- 
tier  and  later  brought  out  and  delivered  to  Bruno 
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Agostino?     I   believe  the   telegram   would   he   ad- 
dressed to  Agostino. 

A.     Supposed  to  have  been  sent  by  me? 

Q.  No,  sent  by  the  Forestry  Department  ov 
possibly  from  Jimeau  any  way? 

A.     No,  I  don't  know  about  that. 

Q.     Never  saw^  that  telegram? 

A.     Never  heard  about  it. 

The  Conrt :    Any  f nrther  direct  examination  ? 
(No  response.) 

Any  juror  may  ask  a  question  if  he  desires.  The 
witness  will  not  answer  until  I  have  a  chance  to  rule 
upon  it. 

Juror :  No.  6 :  If  it  is  proper  could  he  tell  us  if 
the  six  barrels  of  oil  and  the  barrel  of  gasoline  been 
returned,  does  he  know? 

The  Court :  He  may  answer,  if  he  knows  anything 
about  it. 

The  Witness:  Your  Honor,  I  am  not  too  sure. 
In  our  contract  with  Mr.  Lambert,  it  provided  for 
him 

Mr.  Bell :     I  object  to  him  making  a  speech. 

The  Court:    Overruled. 

The  Witness:  He  is  to  sup])ly — he  is  to  ])ay  for 
all  his  supplies — gas,  oil. 

Mr.  Bell:  I  object  to  him  making  another 
speech.  Your  Honor,  and  ask  that  he  answer  the 
question.  [376] 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 
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The  Witness:  He  sends  his  requisition  to  us  and 
we  fill  them  for  him.  Whether  he  returned  that 
six  barrels  of  oil  I  do  not  know.  Ordinarily  he 
would. 

The  Court:    Any  other  questions'? 

Q.  (By  Mr.  Bell) :  Do  you  remember,  Mr.  Mor- 
gan, meeting  Mr.  Koss  in  the  office  of  McCarrey  in 
Anchorage  ? 

A.  I  believe  I  do  remember.  We  had  a  brief 
meeting  there  sometime  in  the  fall. 

Q.  And  that  was  for  the  purpose  of  discussing 
this  casef 

A.  Whether  Mr.  Ross  was  there  during  one  of 
the  numerous  visits  when  I  called  at  Mr.  McCarrey 's 
office  I  am  not  in  a  position  to  say. 

Q.  He  didn't  make  enough  of  an  impression  on 
you  as  to  whether  he  was  there  or  not? 

A.     He  is  big  enough,  but 

Q.  Do  you  remember  that  that  was  the  occasion 
for  the  meeting  was  to  discuss  a  settlement  of  this 
matter  before  suit  was  filed? 

A.  Well,  it  would  have  been  dismissed  from  my 
mind.  Such  a  settlement  never  needed  to  be  dis- 
cussed about  the  case. 

Q.  I  will  ask  jow  if  you  didn't  tell  Mr.  Ross 
then  that  you  had  signed  this  contract?  [377] 

A.  Well,  if  it  came  up  in  the  discussion  I  cer- 
tainl}^  would  have  told  him  so,  that  is  right. 

Q.  And  you  didn't  show  him  the  contract  or  give 
it  to  him  or  anything  but  you  did  tell  him  that  you 
had  signed  it? 
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A.     Mr.  McCarrey  had  it,  he  may  have  shown  him. 

Q.  I  am  not  asking  him;  what  did  you— did  xou 
tell  Mr.  Ross  that  you  had  signed  it  then  ? 

A.     I  don't  recall  personally  having  mentioned  it. 

Q.     You  don't?  A.     No. 

Q.  Do  you  remember  whether  you  showed  it  tu 
him  or  not  or  anything  like  that? 

A.  No,  Mr.  Bell.  That  is  something  I  assumed 
that  he  knew  all  about.  Mr.  McCarrey  had  repre- 
sented us  throughout. 

Q.  And  you  were  there  on  purpose  to  meet — . 
Was  Mr.  Agostino  up  there? 

A.  I  don't  recall  having  seen  him  during  that 
period. 

Q.     Was  George  Grigsby  there? 

A.     Well,  people  came  and  left  regularly. 

Q.  Was  George  Grigsby  with  Mr.  Ross  in  meet- 
ing you? 

A.     Now  that  you  mention  it,  I  believe  he  was. 

Q.  And  you  can  remember  that  you  did  see  ]\Ir. 
Grigsbv  there? 

A.  Yes,  I  believe  that  George  Grigsby  was  there. 
I  know  him  well  and  I  remember  now  he  was 
there  briefly  but  as  I  recall  left  quickly — left  after 
a  short  time.  [378] 

Q.     Was  that  before  or  after  this  suit  was  filed? 

A.  That  I  am  unable  to  say  because  I  don't  have 
the  date  handy. 

Q.     Can  you  give  us  approximately  the  date  that 

vou  met  there  ? 
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A.  Well,  it  was  sometime,  I  would  say,  in  the 
early  fall. 

Q.  Do  you  remember  the  purpose  of  these  gentle- 
men coming  up  there  and  meeting  you  at  your  attor- 
ney's office'?    Do  you  remember  why  you  met  there? 

A.  Possibly  they  had  that  in  mind  and  Mr. 
McCarrey  had  asked  them  to  come  over,  I  don't 
know  for  sure,  because  I  remember  going  from  the 
train  to  the  office  because  Mr.  McCarrey  had  told 
me  on  the  'phone  he  had  several  things  he  wanted 
to  go  over  with  me. 

Q.  You  came  from  Whittier  up  here  to  discuss 
the  settlement  with  the  Agostino  attorneys,  didn't 
you? 

A.  I  was  en  route  to  Juneau.  I  usually  call  at 
our  attorney's  office  and  j^ard. 

Q.  Do  you  know  whether  that  is  right  or  not? 
Didn't  Mr.  McCarrey  call  you  down  at  Whittier  and 
you  came  up  on  the  train  for  the  purpose  of  meeting 
these  men  and  for  the  purpose  of  seeing  if  a  settle- 
ment could  be  made? 

A.  I  remember  the  telephone  call  and  I  remem- 
ber going  there.  To  my  way  of  thinking  it  was  not 
specifically  to  see  these  gentlemen  or  to  work  out  a 
settlement. 

Q.  You  never  paid  them  any  money  there,  did 
you?  [379] 

Mr.  Boochever:  I  think  he  should  let  the  wit- 
ness answer  the  last  question — complete  it.  The 
witness  was  s-till  talking. 
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Mr.  Bell:  I  am  sorry.  Is  there  something  nioiv 
you  want  to  say  about  it,  Mr.  ^lorgan? 

A.     No,  you  may  proceed,  Mr.  Bell. 

Q.  You  didn't  pay  any  money  for  Bruno  Agos- 
tino  there,  did  3^ou?  A.     No. 

Q.     You  didn't  offer  to  pay  any?  A.     No. 

Mr.  Bell:     That  is  all. 

The  Court:  Counsel  for  defendant  may  re-ex- 
amine. 

Redirect  Examination 
By  Mr.  Boochever: 

Q.  Now,  Mr.  ]\lorgan,  there  was  considerable 
discussion  by  Mr.  Bell  with  you  about  Mr.  Butcher, 
when  you  saw  him,  Mr.  Agostino,  and  at  the  time 
this  contract  which  was  later  reduced  to  writing 
was  drawn  up.  Now  at  that  time  did  Mr.  Butcher 
represent  you  as  your  attorney'? 

A.     No  not  at  all. 

Q.     Whom  did  he  represent  ? 

A.     Mr.  Agostino. 

Q.  And  did  Mr.  Butcher  at  any  subsequent 
time  ever  represent  you  as  your  attorney'?  [380] 

A.     No. 

Q.  Has  he  ever  represented  you  as  your  at- 
torney'? A.     Not  to  my  knowledge. 

Q.  And  does  he  represent  you  as  your  attorney 
now  ?  A.     No. 

Q.  During  all  of  these  proceedings  did  he  at  any 
time  represent  you?  A.     No. 

Q.     Now   during  that  period  of  time  was   Mr. 
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Butcher  to  your  knowledge  aware  of  the  fact  that 

Mr.  McCarrey  was  your  attorney*? 

A.     He  was. 

Q.  Now  I  believe  Mr.  Bell  in  referring  to  your 
April  conversation  with  Mr.  Agostino  ask  one 
question  something  to  the  effect  did  you  know  that 
3^ou  had  a  R.  D.  7  and  R.  D.  8  near  there  and 
you  say— I  don't  remember  your  exact  answer — 
*'Yes  there  was  one  near  there."  Did  you  mean 
that  was  your  R.  D.  7  and  R.  D.  8  or  not? 

A.  If  the  question  was  asked  and  answered  that 
way  of  course  it  was  obviously  wrong  because  I 
mentioned  we  were  close  to  Bruno's  camp.  His 
tractors  were  there.  Our  tractor  which  had  been 
landed  was  probably  close  to  a  mile  away.  They 
were  undoubted  his  tractors  that  I  was  referring  to. 

Q.  Now  he  asked  you  if  you  ever  notified  Bruno 
or  anyone  representing  him  that  you  had  signed 
these  checks  before  the  [381]  suit  was  filed.  Now, 
do  you  recall  ever  having  notified  him  or  his  at- 
torney ? 

A.  Well,  of  course,  we  notified  his  attorney. 
We  have  a  letter  proving  that. 

Q.  I  ask  you  to  read  to  the  jury  from  the 
letter  of  July  19th,  1948  what  you  wrote  to  Mr. 
Harold  Butcher  and  testify  that  you  mailed  to 
him — the  next  to  the  last  paragraph. 

A.  "I  have  signed  a  check  in  the  sum  of  $3300 
and  left  it  with  Mr.  C.  B.  Siunmers  with  instruc- 
tions to  pay  it   to   the   Clerk   of  the   Court   upon 


vs.  Bruno  Agostino,  ct  ah  1 1 1 

(Testimony  of  Thomas  A.  Morgan.) 
your  giving  him  an  acceptable  list  of  all  of  llic 
personal   property  which   Colmnbia  Lumber   is   to 
get  under  the  contract." 

Q.     And  that  lettei-  was  sent  to  Mr.  Butcher? 

A.     That  is  right. 

Q.  Now,  is  it  possible  for  two  logging  outfits 
to  operate  logging  camps  in  the  vicinity  of  the 
mouth  of  Mosquito  Creek? 

A.  Apparently  there  is  still  a  misunderstanding 
of  the  situation  there.  The  answer  basically  is 
yes.  I  could  explain  it  more  in  detail  if  you  have 
the  time  and  wanted  me  to. 

Q.  Well,  explain  what  you  moan  by  two  outfits 
could  operate  there? 

A.  Mosquito  Creek  meanders  down  the  valley 
and  about  a  quarter  of  a  mile  ujo  it  enters  a  slew 
and  a  large  area  that  is  flooded  at  high  tide.  When 
the  tide  comes  in  it  is  like  a  big  lake.  There  is 
an  immense  area  covered  by  water  to  the  extent 
of,  [382]  perhaps,  7-8  or  10  feet,  so  probably  12  to 
15  rafts  could  be  stored  in  there  and  two  or  more 
operations  could  boom  logs  successfully  and  during 
the  rushing  of  the  tide  we  don't  boom  anyway. 
It  has  to  be  rafted  at  high  tide  and  almost  on 
slack  water  because  the  currents  are  too  strong. 
So  operators  could  store  their  logs  in  booms  along 
that  slew^  at  high  tide. 

Q.  Did  3^ou  have  any  need  of  Agostino  and 
Socha's  camp  in  the  spring  of  1948  or  at  any 
time  ? 
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Mr.  Bell:  I  object  to  tliat  as  a  conclusion,  just 
a  conclusion  of  the  witness. 

The  Court:     I  think  it  is  proper.    Overruled. 

Mr.  Bell:     Exception. 

A.     We  did  not. 

Q.  (By  Mr.  Boochever) :  Now,  Mr.  Bell  asked 
you  some  questions  about  Mr.  Grasser  in  regard 
to  his  taking  away  his  tractor  and  donkey.  Did 
you  ever  call  Mr.  Grasser,  get  in  touch  with  him 
or  in  any  manner  ask  him  to  take  away  that  trac- 
tor and  donkey?  A.     Absolutely  not. 

Q.  Did  you  in  any  way  cooperate  with  him  in 
taking  away  the  tractor  and  donkey? 

A.     Certainly  not. 

Q.  Now,  in  regard  to  the  Elemar  Packing  Com- 
pany, did  you  in  any  way  induce  or  attempt  to 
get  them  to  take  away  their  tractor?  [383] 

A.     I  did  not. 

Q.  Did  you  in  any  way  cooperate  with  them 
in  getting  away  their  tractor?  The  way  they 
claim?  A.     I  did  not. 

Q.  You  stated  that  during  the  period  you  had 
the  two  tractors  that  you  repaired  them.  Where 
were  some  of  the  parts  purchased  that  went  into 
those  tractors? 

A.  Principally  from  the  Northern  Commercial 
Compam^ 

Q.  Now,  there  was  some  testimony  in  regard  to 
the  value  of  a  D-8  tractor  and  the  value  of  a  D-7 
tractor  new  at  this  time.     I  believe  you  testified 
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you  thought  it  was  about  $18,000  and  Mr.  Bell 
testified  tliat  it  was  about  $22,000  for  a  D-8  and 
that  a  D-7  was  at  the  value  of  about  $16,000.  Now, 
how  do  those  values  compare  with  the  tractors 
which  Bruno  had  at  the  camp  in  the  spring  of  1948  ? 

A.  Well,  it  would  be  like  comparing  a  Model  T 
Ford  with  a  new  streamline  convertible.  The 
values  are  nowhere  comparable.  Their  cat  was 
over  ten  years  old.  Ours  was,  of  course,  a  brand 
new"  machine. 

Q.  Now,  in  regard  to  the  values  of  their  cats,  do 
you  know  what  the  normal  life  of  a  cat  according 
to  the  depreciation  schedules  figured  out  by  the 
Internal  Revenue  Bureau  is? 

Mr.  Bell:  I  object  to  that.  It  would  not  be 
controlling  here. 

The  Court:  Objection  is  sustained.  Internal 
Revenue  [384]  Bureau  may  have  a  formula  all 
their  own. 

Q.  (By  Mr.  Boochever) :  What  is  the  normal 
depreciation — the  normal  life  of  a  tractor  figured 
as  far  as  depreciation  is  concerned? 

Mr.  Bell:  I  object  to  that  for  the  reason  he 
has  not  shown  himself  qualified  to  testify  on  that 
line. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Do  you  know  what 
a  normal  life  of  a  D-8  or  D-7  caterpillar  tractor  is? 

Mr.  Bell:  He  hasn't  qualified  for  answering 
that   question. 
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The  Court:  I  think  anybody  might  learn  that. 
Overruled. 

A.  That  would  require  qualifying.  It  would 
depend  almost  entirely  upon  the  upkeep  and  the 
work  being  performed.  Would  you  mind  giving 
me  that  question  again? 

Q.  (By  Mr.  Boochever)  :  Do  you  loiow  what 
the  normal  life  of  a  caterpillar  tractor  is  as  figured 
on  a  depreciation  schedule? 

The  Court :  Wait  a  minute.  I  think  counsel  had 
better  specif}^  whether  the  cat  is  in  storage  all  the 
day  or  whether  it  is  used  and  if  used  how  it  is 
used. 

Mr.  Boochever:     Thank  you,  Your  Honor. 

Q.     Used  in  logging  operations  in  Alaska? 

Mr.  Bell:  Object  to  that.  There  is  no  showing 
how  the  caterpillars  here  were  used  or  anj'thing 
about  their  former  use  [385]  or  whether  they  were 
used  at  all. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

A.     Five   years. 

Mr.  Boochever:  No  further  questions,  Your 
Honor. 

Mr.  Bell:  I  have  some  now  since  he  has  gone 
into  another  field. 

Mr.  Boochever:  I  object  to  counsel's  remarks, 
Your  Honor. 

The   Court:     Overruled. 
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Recross-Examination 

By  Mr.   Bell: 

Q.  Now,  Mr.  Morgan,  the  life  of  a  caterpillar 
would  depend  a  good  deal  on  the  use  and  the  kind 
of  use  it  had? 

A.  I  agree,  Mr.  Bell,  it  depends  a  lot  on  the  up- 
keep.    We  write  ours  off  after  five  years. 

Q.     You  do  that  for  income  tax  purposes'? 

A.  And  for  the  reason  that  at  that  time 
their 

Q.  What  do  you  do  with  them  at  the  end  of 
five  years'? 

A.     We  dispose  of  them  as  best  we  can. 

Q.     Sell  them  as  second-hand  caterpillars'? 

A.  Not  always.  One  camp  I  might  state,  we  are 
using  one  as  a  double-drum  unit.  We  mounted  a 
double  drum  on  the  back  end  of  it,  using  the  motor 
only. 

Q.     How  old  a  cat  is  that  one'? 

A.  I  think  that  one  has  gone  into  about  its 
sixth  or  seventh  year.  [386] 

Q.  That  was  used  about  five  years  extensively 
in  the  timber  woods? 

A.  Four  or  five  and  since  then  it  has  been  used 
to  handle  this  double  drum  but  not  in  the  woods. 

Q.     What  is  this  double  drum  used  for? 

A.  For  bringing  in  logs  from  isolated  points 
where  the  tractors  can't  reach  out  and  sometimes  in 
yarding  to  a  spar  tree. 

Q.     It  is  still  in  use  then,  of  course? 
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A.     To  a  reasonable  extent. 

Q.     How  old  a  cat  have  you  ever  seen  in  use? 

A.  Well,  I  have  seen  one  of  Mr.  Bruno's  trac- 
tors operate  and  it  is  over  ten  3T'ars.  I  know  that. 
That  is  about  the  oldest  I  have  seen. 

Q.  Do  you  know  it  is  over  ten  years?  How  do 
you  know?  A.     I   was  informed. 

Q.     Someone  told  you  that? 

A.     No,  someone  in  authority. 

Q.     Who  was  it  told  you  that? 

A.  Mr.  Wynn  Irvin  of  the  Northern  Commer- 
cial Company. 

Q.  And  he  told  3^ou  that  Bruno  Agostino's  Cater- 
pillar down  there  at  Barry  Arm  was  over  ten  years 
old?  A.     That  was  what  I  was  informed. 

Mr.  Bell:  I  move  to  strike  his  answer  because 
it  shows  now  that  it  is  not  competent. 

The  Court:     Overruled.  [387] 

Q.  (By  Mr.  Bell)  :  You  stated  to  .your  attor- 
ney that  3^ou  didn't  request  Elemar  Packing  Com- 
pany or  Ray  Crasser  either  to  take  any  of  that 
equipment  out,  that  is  right,  is  it? 

A.     That  is  correct. 

Q.  You  said  awhile  ago  that  you  knew  Crasser 
was  going  in  there  to  get  the  equipment  because 
he  propositioned  you  to  use  your  equipment  to  get 
it?  A.     Right,  you  are. 

Q.  And  you  didn't  do  anything  to  stop  him,  did 
you  ? 

A.  I  had  no  authority.  I  was  informed  I  had 
none. 
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Q.  Now  you  told  this  gentleman  that  you  never 
did  in  1948  need  Bruno  Agostino 's  camp  at  all. 
Why  were  you  so  perturbed,  I  believe  is  the  word 
you  used,  when  these  gentlemen  called  you  on  the 
'phone  down  in  Seattle,  Washington  and  told  you 
that  Bruno  wouldn't  let  them  in  there  if  you  didn't 
need  that?  AYhy  were  you  so  perturbed,  can  you 
explain  thaf? 

A.  If  you  don't  know,  Mr.  Bell,  I  think  it  is 
the  normal  reaction  of  any  man  when  he  has  a 
perfect  right  under  a  contract  to  accomplish  a  cer- 
tain purpose  and  a  man  by  force  tries  to  keep  him 
from  doing  that,  I  think  any  man  would  resent  it. 

Q.  Why  did  you  make  some  deal  to  land  if  you 
had  a  perfect  right? 

A.  We  made  no  deal,  Mr.  Lambert  proceeded 
into  the  area  in  which  he  was  entitled  to.  [388] 

Q.  Why  did  you  tell  Mr.  Lambert  and  Mr. 
Rowell  to  go  and  tell  Bruno  Agostino  that  you 
would  be  up  on  the  10th  and  settle  with  him  or 
make  some  deal  with  him?  Why  did  you  tell  them 
to  do  that? 

A.  Apparently  the  word  "settle"  has  bothered 
us.  There  admittedly  was  a  dispute.  He  kept  us 
out  of  the  area  we  wanted  to  go  in  and  go  about 
our  business.  I  wired  them  I  would  come  up  but 
I  don't  recall  using  the  word  "settle." 

Q.  Whv  did  you  send  them  down  there — 'send 
to  tell  them  that,  if  Bruno  didn't  have  any  prior 
rights,  you  didn't  need  to,  did  you? 
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A.  I  told  them  to  take  word  from  the  Forest 
Service  on  our  contract  to  show  him  that  we  had 
a  right  and  possibly  further  to  tell  him  that  I 
would  be  uj)  to  see  what  his  contention  was. 

Q.  You  didn't  have  any  intentions  of  paying 
Bruno  on  the  10th  ? 

A.  I  had  the  remotest  idea  that  there  would 
be  a  deal.  I  mentioned  before  we  had  no  use  for 
his  equipment  or  his  camp,  everything  had  been 
arranged  prior  to  that  where  we  could  go  ahead 
with  our  crew. 

Q.  Who  was  it,  do  you  think,  that  caused  Mr. 
Lambert  to  believe  that  it  was  your  intentions  to 
buy  Bruno  out  for  the  price  that  he  had  asked? 
Do  you  know  how  he   came  by  that  opinion? 

A.  It  could  only  be  an  assumption  on  his  part 
because  nothing  was  stated  to  that  effect  or  in- 
ferred. 

Q.     How  long  did  he  talk  to  you  on  the  'phone? 

A.     I  don't  know. 

Q.  Did  you  hear  hun  testify  that  you  told  him 
to  go  on  up  there,  that  he  told  you  the  price  Bruno 
wanted  and  you  told  him  to  go  on  up  there  and 
take  over  and  tell  Bruno  that  he  would  be  there 
on  the  10th  and  settle  with  him,  you  heard  Lambert 
testify  to  that? 

A.     I  heard  testimony  similar  to  that. 

Q.  Do  you  know  how  Lambert  came  to  think 
you  said  that,  did  you  say  anything  like  that? 

A.     Mr.  Lambert  to  my  knowledge  testified  noth- 
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ing  of  tlie  fact,  in  fact,  he  later  testified  that  there 

was  no  deal. 

Q.  And  he  explained  that  in  his  last  the  reason 
he  said  that  there  was  no  sale  that  you  didn't  ex- 
plain, isn't  that  what  he  explained? 

A.     Not  to  my  knowledge. 

Q.  But  you  just  now  stated  that  Lamhert  later 
testified  that  there  was  no  sale.  You  testified  to 
that,  didn't  you  just  now?  A.     Testified — I 

Q.  That  Lambert  testified  that  there  wasn't  a 
sale,  you  just  now  testified  to  that,  didn't  you? 

Mr.  Davis:  Your  Honor,  I  think  that  the  mat- 
ter of  what  Lambert  testified  to  or  what  he  didn't 
is  known  by  the  jury  and  I  don't  think  we  should 
go  at  this  time  into  what  Mr.  Lambert? 

The  Court:     This  question  may  be  answered. 

A.  I  w^as  trying  to  recall  what  was  said.  It 
was  confusing  [390]  what  had  been  said.  The 
actual  testimony  in  detail  would  have  to  be  read 
to  refresh  me  exactly  as  to  the  words  used. 

Q.  You  did  hear  Mr.  Lambert  testify  yesterday 
or  day  before  yesterday  that  what  he  meant  by  no 
sale  was  that  you  didn't  pay  for  the 

Mr.  Boochever:  Now,  Your  Honor,  I  wish  to 
object  again  on  the  same  grounds  as  Mr.   Davis. 

The  Court:     Sustained. 

Mr.   Bell:     Exception. 

Q.  These  caterpillars,  they  can  be  reconditioned 
and  be  put  in  pretty  good  order,  can't  they? 

A.     An  old  tractor  can  be  rebuilt  to  an  extent. 
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Q.     And  they  are  rebuilt  quite  often,  aren't  they? 

A.  Occasionally,  if  you  want  to  spend  enough  on 
them. 

Q.  You  were  willing  to  spend  $2,000  on  putting 
those  two  caterpillars  in,  as  Lambert  said,  first- 
class  condition,  you  were  willing  to  do  that,  weren  't 
you? 

Mr.  Boochever:  I  object  to  the  reference  "Lam- 
bert said"  as  calling — as  including  a  double  ques- 
tion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Bell)  :  You  were  willing  to  spend 
$2,000  to  recondition  them,  weren't  you? 

A.  Under  the  terms  of  our  agreement  if  we  had 
kept  the  machines,  if  the  deal  had  been  completed, 
we  W'Ould  have  spent  considerably  [391]  more  than 
that. 

Q.  You  claim  you  did  spend  some  money  on 
them?  A.     That  is  right. 

Q.     Do  you  know  how  much  you  spent? 

A.     Approximately  the  figure  mentioned. 

Q.  And  you  don't  know  how  much  it  was,  then? 
Just  approximately  ? 

A.  That  is  as  nearly  as  we  could  determine 
it  from  the  parts  purchased  and  the  time  spent 
in  working. 

Q.  And  you  testified  yesterday  that  the  parts 
were  still  there  and  thev  didn't  fit  the  tractor? 
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A.     I    was   told   that    some   of   them   were    still 
there. 

Mr.  Bell :     I  think  that  is  all,  Your  Honor. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

The  Court:     That  is  all. 
(Witness  excused.) 

The  Court:     Another  witness  may  be  called. 

CRENDA  ANTON 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boochever: 

Q.     What  is  your  name,  please? 

A.     Crenda  Anton. 

Q.     Mrs.  Anton,  by  whom  are  you  employed? 

A.     J.  L.  McCarrey,  Jr. 

Q.     What  is  your  occupation? 

A.     Attorney  at  law. 

Q.     For  how^  long  have  you  been  employed  by 
Mr.  McCarrey? 

A.     Since  February  of  this  year. 

Q.    Where  is  Mr.   McCarrey  now? 

A.     He  is   in   Washington,   D.   C. 

Q.     And  who  is  in  charge  of  his  office? 

A.     I  am. 

Q.     Who  is  in  charge  of  the  records  in  his  office? 

A.     I  am,  too. 

Q.     Have  I  made  a  previous  request  when  I  first 
came  to  town  here  to  ask  you  if  you  knew  of  any 
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checks  made  by  Columbia  Lumber  Company  to  the 

Clerk  of  the  Court  or  to  Mr.  Bruno  Agostino"? 

A.     Yes,  you  did  ask  me. 

Q.     Do  you  know  where  they  were? 

A.     No,  I  didn't. 

Q.     AVhat  did  you  do,  if  anything,  about  it? 

A.  I  told  you  that  I  would  check  the  file  and 
see  if  I  could  locate  the  checks,  which  I  did,  and 
I  was  unable  to  find  them  so  I  sent  a  wire  to  Mr. 
MeCarrey. 

Mr.  Bell:  Now,  object  to  the  correspondence  or 
content  of  any  conversation  between  she  and  Mr. 
MeCarrey,  it  would  not  be  binding  on  these  plain- 
tiffs unless  they  were  present.  [393] 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever)  :  Continue  with  your 
answer,  please? 

A.  I  wired  Mr.  MeCarrey  and  told  him  that  Mr. 
Boochever  had  asked  me  for  some  checks  from  Co- 
lumbia Lumber  and  asked  him  where  they  were  and 
he  wired  me 

Mr.  Bell :  Now,  Your  Honor,  I  object  again.  I 
hate  to  stop  it  but  the  telegram  would  be  the  best 
evidence,  if  admissible  at  all,  and  this  is  a  conver- 
sation between  a  stenographer  and  her  boss  and 
it  wouldn't  be  binding  on  Mr.  Agostino  and  Mr. 
Socha  at  all.     They  weren't  present. 

Mr.  Boochever:  Possibly  I  could  reword  that 
last  question.  Your  Honor. 
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The  Court:     All  right. 

Q.  (By  Mr.  Boochever) :  As  a  result  of  the 
wire  from  Mr.  McCarrey  were  you  able  to  locate 
the  checks'?  A.     Yes. 

Q.     Do  you  have  them  with  you  now? 

A.     Yes,  I  do. 

Q.     Were  they  in  a  file  in  your  office? 

A.     Yes. 

Q.     May  I  see  the  checks?  A.     Yes.  [394] 

Mr.  Boochever:  At  this  time  would  you  mark 
these  for  identification,  please,  as  Defendant's  Ex- 
hibits— they  would  be  Defendant's  would  they  not? 

The  Court:     H,  I,  and  J. 

Mr.  Boochever:  I  offer  these  checks  in  evidence 
as  Defendant's  Exhibits  H,  I,  and  J.  ' 

Mr.  Bell:  I  object  to  their  admission  for  they 
have  never  been  identified  by  anyone  yet  and  I 
object  to  their  admission  for  several  reasons,  one, 
it  would  be  a  self-serving  declaration;  and,  second, 
that  it  is  incompetent,  irrelevant  and  immaterial,  no 
proper  foundation  laid  and  not  within  the  issues. 

The  Court:  The  first  objection  is  good,  because 
they  haven't  been  identified  as  being  anybody's 
checks. 

Mr.  Boochever:  Your  Honor,  we  request  that 
they  be  admitted  subject  to  further  identification. 

Mr.  Bell:     We  object  to  that. 

The  Court:  In  the  face  of  objection  I  think  you 
had  better  identify  them  before  having  them  ad- 
mitted.  You  may  conclude  your  examination. 
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Mr.  Boochever:  There  are  no  further  questions 
to  ask  of  this  witness. 

The  Court:     Counsel  for  plaintiffs  may  examine. 

Cross-Examination 

By  Mr.  Bell: 

Q.     When  did  you  find  those  checks  ?  [395] 

A.     I  wired  Mr.  McCarrey 

Q.     When  did  you  find  the  checks  physically? 

A.     Wednesday. 

Q.     Wednesday  of  this  week?  A.     Yes. 

Q.     You  had  never  seen  them  before  that? 

A.     I  had  never  seen  them  before. 

Mr.  Bell :     That  is  all. 

The  Court:  That  is  all,  Mr.  Anton,  you  may  be 
excused  from  further  service  unless  you  are  sent 
for. 

(Witness  excused.) 

HAROLD  J.  BUTCHER 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boochever: 

Q.     What  is  your  name,  sir? 
A.     Harold  J.  Butcher. 
Q.     AVhat  is  your  occupation? 
A.     I   am   an   attorne}^   at  law. 
Q.     Where  do  you  practice? 
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A.     Anchorage. 

Q.  Calling  your  attention  to  the  month  of  June, 
1948,  were  you  the  attorney  for  Bruno  Agostino 
during  that  month? 

A.     Yes,  I  was  retained  by  Mr.  Agostino.  [397] 

Q.  Did  you  represent  him  in  regard  to  some 
property  at  Barry  Arm? 

A.  If  that  is  the  property  in  Prince  William 
Sound,  yes. 

Q.  In  that  connection  what  action  did  you  take 
with  Mr.  Bruno,  what  was  the  first  thing  you  did 
for  him  in  regard  to  that  property? 

A.  ]\lr.  Agostino  came  in  and  told  me  to  some 
extent  his  difficulties  with  the  Columbia  Lumljer 
Company  and  with  the  operations  at  Barry  Arm 
and  that  he  felt  that  the  company  was  trespassing 
on  his  property  and  wanted  me  to  start  an  action 
against  them.  I  did  as  all  attorneys  do,  I  ex- 
amined the  facts  as  well  as  I  could  with  the  view 
of  determining  whether  there  was  a  good  cause  of 
action. 

Mr.  Bell:  That  is  as  far  as  would  be  permitted. 
Your  Honor,  because  a  conclusion  of  an  attorney 
would  be  a  confidential  relationship  between  he 
and  his  client  and  we  as  attorne3^s  for  Mr.  Agostino 
object  to  him  testifying  to  any  confidential  rehi- 
tions  between  attorney  and  client. 

The   Court:     Well,   of  course,   that  rule   is  well 
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known.     I  understand  counsel  has  no  objection  to 

what  already  has  been  testified? 

Mr.  Bell:  No,  not  a  bit  to  that.  I  would  have 
no  objection  to  him  testifying  to  the  physical  things 
that  he  did  but  the  confidential  relations  between 
the  two  would  certainly — I  would  object  to  that. 

Mr.  Boochever:  We  don't  want  any  confidential 
communications,  Your  Honor,  and,  of  course,  we 
have  never  sought  to  inquire  of  them. 

The  Witness:  If  I  may  say  so,  I  did  not  intend 
to  reveal  any  confidential  determinations  on  my 
part,  just  what  I  did. 

Q.     (By  Mr.  Boochever) :     What  did  you  do? 

A.  As  I  said,  I  had  examined  the  facts.  I  deter- 
mined that  the  best 

Mr.  Bell:  I  object  to  what  he  determined.  That 
is  the  confidential  relations  between  attornej^  and 
client. 

The  Court:  Whether  it  is  or  not  it  is  objection- 
able and  the  objection  is  sustained. 

Q.     (By  Mr.  Boochever)  :     What  did  3^ou  do? 

A.     I  called  Mr.  Tom  Morgan  at  Jimeau. 

Q.  Prior  to  that  time  did  you  make  an  investi- 
gation of  the  premises  themselves  that  were  in 
dispute  ? 

A.  Yes,  I  went  with  Mr.  Agostino.  He  re- 
tained a  commercial  airplane  here  at  Anchorage 
and  we  flew  to  Barry  Arm  where  I  covered  the 
property  with  him  to  some  extent  from  the  beach 
back  into  the  wooded  area. 
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Q.     When  was  that? 

A.  To  my  best  recollection  it  was  the  last  part 
of  May  or  the  early  part  of  June,  1948.  [399] 

Q.  Were  the  caterpillar  tractors  claimed  by  Mr. 
Agostino  on  the  property  at  that  time  ? 

A.     Yes,  they  were. 

Q.     Where  were  they? 

A.  If  I  remember  correctly  there  were  two  sheds 
or  buildings  and  there  was  a  tractor  in  each  shed. 
One  of  the  sheds,  the  buildings  I  call  a  shed,  might 
have  been  a  lean-to,  but  it  is  my  recollection  that 
it  w^as  an  enclosed  building. 

Q.  Were  any  men  from  Columbia  Lumber  Com- 
pany in  the  buildings  of  Mr.  Agostino  at  that  time 
or  in  the  immediate  vicinity  of  those  buildings  ? 

A.  When  we  landed  at  the  beach  there  was  no  one 
at  all  on  the  beach  except  Mr.  Agostino  and  my- 
self and  Mr.  Christianson,  the  pilot,  and  after  going 
into  the  buildings  and  looking  around  and  examining 
various  pieces  of  equipment,  Mr.  Agostino  suggested 
that  we  follow  a  road  which  led  along  the  beach 
about  a  half — a  quarter  of  a  mile  and  then  turned 
sharply  left  and  then  went  up  along  a  creek  per- 
haps a  half  mile,  climbing  slightly  upward  to  a  point 
where  there  was  a  stream  and  some  cutting  going 
on  and  at  the  right  of  the  stream  w^as  a  camp  con- 
sisting of  a  number  of  buildings'? 

Q.     And  were  there  men  there  in  that  camp? 

A.  There  were  quite  a  number  of  men,  I  believe 
it  was  the  dinner  hour  and  the  evening  hour,   I 
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should  say,  supper  hour,  in  the  camp  and  men  were 
going  to  and  from  the  messhall  and  [400]  the  vari- 
ous smaller  buildings. 

Q.  There  weren't  men  going  to  and  from  Mr. 
Agostino's  buildings  or  were  there  any  men  there? 

A.  Unless  those  buildings  to  the  right  of  the 
stream  were  Mr.  Agostino's  there  were  not.  I  don't 
know  whether  they  were  or  not.  The  buildings  I 
saw  the  men  going  to  and  from  were  a  bunch  of 
similar  buildings  to  the  right  of  this  stream,  we  had 
to  cross  a  stream  on  a  narrow  log,  quite  difficult  to 
cross. 

Q.  By  the  right  of  the  stream,  do  you  mean  the 
right  going  upstream  ? 

A.  Looking  up  the  valley,  uj)  the  creek,  it  would 
be  to  the  right. 

Q.  And  that  was  how  far  up,  did  you  say,  up 
the  stream  approximately"? 

A.     A  half  mile  I  would  think. 

Q.  Did  you  take  a  picture  or  pictures  on  that 
occasion  *? 

A.  I  took  quite  a  number  of  pictures.  I  had  for- 
gotten to  l)ring  my  own  Kodak,  which  I  had  planned 
to  Ijring,  and  Mr.  Agostino  had  a  small  Kodak  which 
he  had  films  for  and  I  took  maybe  twenty  or  thirty 
pictures  in  the  area  from  his  buildings  and  the 
beach  on  u])  to  this  other  area  that  I  have  referred 
to. 

Q.     Did  Mr.  Agostino  take  any  pictures'? 

A.     No.    As  I  recall  I  took  all  the  pictures.    I 
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loaded  the  camera  and  snapped  the  pictures.  [401] 

Q.  I  show  you  a  picture  marked  Plaintiffs  Ex- 
hibit No.  4  and  ask  you  if  that  appears  to  be  a  pic- 
ture of  the  buildings  where  you  said  these  men 
were  ? 

A.  Yes,  this  is  one  of  the  pictures.  I  don't  iden- 
tify it  so  much  from  the  buildings  because  there 
are  so  many  buildings  of  that  nature,  but  I  remem- 
ber this  vehicle  which  appears  to  be  a  cart  of  some 
kind  but  which  was  a  drag  loaded  with  oil  barrels 
right  in  front  of  the  camera,  as  I  was  taking  the 
picture. 

Q.  Now,  Mr.  Butcher,  did  you  subsequently  re- 
turn to  Anchorage? 

A.  Yes,  we  came  back  down  to  the  beach  where 
Mr.  Christianson  was  waiting  for  us  and  then  flew 
back  to  Anchorage. 

Q.  And  then  when  you  returned  to  Anchorage 
after  that  did  you  get  in  touch  with  Mr.  Morgan  of 
Columbia  I^umber  Comx3any? 

A.     Yes,  I  called  Mr.  Morgan  on  the  telephone. 

Q.     Where  was  Mr.  Morgan  at  that  time? 

A.     He  was  at  Juneau. 

Q.  And  did  you  have  instructions  from  Mr.  Agos- 
tino to  call  him? 

A.  I  had  instructions  from  Mr.  Agostino  to  ne- 
gotiate a  sale,  if  I  could.  ' 

Q.  And  what  did  you  tell  Mr.  Morgan  as  nearly 
as  you  can  remember? 

A.     I  asked  Mr.  Morgan,   I  having  placed  the 
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call  and  being  the  interrogator,  if  he  ever  made  an 

offer  to  Mr.  Agostino  for  his  [402]  equij^ment  % 

Q.     AVhat  did  Mr.  Morgan  say? 

A.  He  told  me  that  he  had  not.  I  then  asked  him 
if  he  had  ever  made  any  agreement  of  any  kind  to 
purchase  the  equipment  and  he  told  me  that  he  had 
not,  and  then  I  asked  him  if  he  were  willing  to  pur- 
chase the  equipment  and  he  told  me  that  he  w^ould 
be  willing  to  discuss  the  terms  of  a  deal  if  a  deal 
could  be  arrived  at  and  would  consider  it  and  that 
he  was  coming  to  Anchorage,  oh,  within  a  period 
of  a  week  or  ten  days  on  his  way  to  A¥hittier  and 
he  would  call  at  my  office  and  discuss  it  further. 

Q.     Did  he  come  to  Anchorage  ? 

A.     Yes,  he  did. 

Q.     About  when  was  that  % 

A.  Well,  that  would  have  been  perhaps  the  sec- 
ond week  in  June,  but  I  am  not  sure  about  it,  it 
could  have  been  the  first  week  or  the  third  week  and 
it  could  have  been  the  last  week  in  May. 

Q.  And  did  you  have  a  conversation  with  Mr. 
Morgan  then  % 

A.  I  don't  believe  he  came  to  my  office  on  that 
trip.  I  believe  that  Mr.  Agostino  saw  him  at  the 
hotel — at  the  Westward  Hotel  and  I  called  him  and 
he  told  me  he  was  due  in  Whittier  the  following 
morning  and  that  he  would  be  there  about  three 
days  and  would  be  back  in  Anchorage  and  he  would 
then  come  to  my  office. 

Q.     Did  he  then  come  to  your  office  *?  [403] 
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A.     He  then  came  to  my  office. 

Q.     About  when  was  that  ? 

A.  Again  I  am  not  certain,  the  dates  are  vague 
but  it  was  sometime  in  June,  perhaps  the  early  })art 
of  June. 

Q.     Could  it  have  been  the  end  of  June'? 

A.     It  could  have  been  very  easily. 

Q.  Who  else  was  i)resent  in  your  office  at  that 
time? 

A.  I  had  arranged  for  Mr.  Agostino  to  be  there 
so  that  whatever  discussion  we  had  and  any  terms 
which  might  be  arrived  at  could  be  agreed  upon  be- 
tween the  parties  and  we  would  finish  with  the  trans- 
action. 

Q.     Was  Mr.  Agostino  there? 

A.  Mr.  Agostino  came  to  my  office  at,  perhaps, 
a  few  minutes  before  Mr.  Morgan  did. 

Q.  Who  was — who  were  you  representing  in  the 
negotiations  ? 

A.     I  was  representing  Mr.  Agostino. 

Q.  What  conversation  occurred  at  that  time  be- 
tween you,  Mr.  Morgan  and  Mr.  Agostino,  as  well 
as  you  can  recall  ? 

A.  Well,  the  first  part  of  the  conversation  things 
weren't  very  pleasant.  Mr.  Morgan  and  Mr.  Agos- 
tino disagreed  with  each  other  on  several  items  which 
I  don't  remember  the  details  of  and  finally  they  got 
to  discussing  the  equipment  and  the  timbering  that 
had  occurred  down  there  and  then  as  I  recall  Mr. 
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Morgan  made  an  offer  to  Mr.  Agostino  for  his  equij)- 

ment. 

Q.  And  did  they  agree  on  a  price  for  the  equip- 
ment % 

A.  Mr.  Morgan  offered  $9500  or  it  could  have 
been  $9000  and  [404]  Mr.  Agostino  rejected  the  offer 
because  it  wasn't  high  enough  and  I  intervened  from 
time  to  time  between  them  and  made  suggestions 
and  finally  I  said  to  Mr.  Morgan  "What  difference 
does  $500  make  to  you;  why  don't  you  make  it  a 
flat  $10,000?"  and  he  was  rather  reluctant  to  do  so 
and  after  some  more  discussions  he  said  "All  right, 
then,  I  won 't  quibble  over  $500 ;  I  will  make  it  $10,- 
000."  And  then  I  turned. to  Mr.  Agostino,  "Is  that 
figure  agreeable  to  you?"  And  he  said,  "Yes,  it 
was. ' ' 

Q.  Now,  was  it  clear  what  was  to  be  conveyed 
for  that  sum  of  $10,000? 

A.  I  think  it  was  clear;  it  was  all  of  the  equip- 
ment and  buildings  at  Barry  Arm — all  of  the  inter- 
est that  Mr.  Agostino  had  at  Barry  Arm  connected 
with  lumbering  and  timbering. 

Q.  And  was  anything  said  about  having  an  agree- 
ment reduced  to  writing? 

A.  Yes.  I  had  taken  rather  copious  notes  all 
along  and  discussed  terms  and  I  believe  the  finan- 
cial end  of  it  w^as  that  Mr.  Morgan  was  to  place  some 
$3200  or  $3300  in  escrow  with  either  the  Clerk  of 
the  Court  or  with  the  Columbia  Lumber  Company 
agency  here  or  someone  else,  I  don't  remember,  until 
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a  certain  lien  that  Mr.  Grasser  claimed  against  Mr. 
Agostino  had  been  settled.  As  I  recall,  Mr.  Morgan 
stated  he  didn't  want  to  buy  this  property  on  those 
terms  and  then  have  Mr.  Grasser  come  along  and 
claim  some  interest. 

Q.  Did  Mr.  Agostino  say  anything  in  regard  to 
whether  he  had  [405]  a  clear  title  to  the  property  or 
not? 

A.  I  don't  recall  too  well  the  conversation  on 
that.  I  know  that  the  reason  that  Mr.  Morgan  didn't 
want  to  turn  the  $3300  over  immediately  and  he  so 
stated  w^as  that  this  Mr.  Grasser  had  a  claim  on  the 
equipment  either  in  form  of  a  lien  or  part  ownership 
and  that  Mr.  Agostino  did  recognize  that  claim  at 
that  time,  but  stated  that  he  could  take  care  of  it 
with  Mr.  Grasser.  I  could  be  wrong  about  that  but 
that  is  my  best  recollection.  And,  otherwise,  it  is  my 
impression  that  Mr.  Agostino  did  have  or  claimed  to 
have  title. 

Q.  Then  did  you  subsequently  prepare  a  written 
contract  to  embody  the  terms  of  the  agreement? 

A.  I  asked  Mr.  Morgan  if  it  would  be  satisfactory 
that  1  draw  the  contract  or  did  he  w^ant  his  own  at- 
torney to  prepare  it  or  assist  in  preparing  it  and  he 
said  "No,  if  it  sets  forth  the  terms  as  agreed  upon 
it  will  be  satisfactory  to  me  and  when  it  is  prepared 
and  ready  for  my  signature  send  it  dow^n  to  Juneau." 

Q.     Now,  did  you  draw  a  w^'itten  contract? 

A.     I  did  draw  a  written  contract. 

Q.  I  show  you  Defendant's  Exhibit  No.  B  and 
ask  you  if  you  can  identify  it? 
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Mr.  Bell :  Your  Honor,  we  admit  that  is  the  con- 
tract he  drew. 

Mr.  Boochever:     If  that  is  admitted  that  is  fine. 

The  Court:  It  is  admitted  that  Defendant's  Ex- 
hibit B  is  [406]  a  contract  drawn  by  Mr.  Butcher. 

Q.  (By  Mr.  Boochever)  :  Mr.  Butcher,  did  you 
include  in  that  contract  a  specified  list  of  equip- 
ment that  was  to  be  conveyed? 

A.  I  didn't  list  the  equipment  by  items  of  sup- 
plies or  items  of  equipment  or  machinery  or  any- 
thing of  that  sort  because  I  didn't  have  such  a  list. 
The  only  information  I  had  at  the  time  and  appar- 
ently the  only  information  that  Mr.  Agostino  was 
able  to  give  me  was  a  general  reference  to  all  of  the 
equipment  and  buildings  at  that  point  and  I  have 
not  seen  this  contract  i:)robably  for  a  year  but  it  is 
my  recollection  that  I  referred  in  the  description  of 
the  property  to  all  of  that  certain  equijiment  and 
buildings  located  on  Barry  Arm.  Now  I  would  have 
to  see  the  contract  to  know  that  for  sure. 

Q.  Now,  Mr.  Butcher,  did  you  write  to  Mr.  Mor- 
gan and  send  him — just  a  second,  so  that  it  won't 

be  leading .    Did  you  notify  Mr.  Morgan  that 

you  had  a  written  contract? 

A.  I  wrote  a  letter — let  me  see,  I  first  called  Mr. 
Agostino  in  the  office  and  we  read  the  contract  and 
it  expressed  the  terms  as  he  understood  it,  and  it  is 
my  recollection  he  signed  it  but  there  I  could  be 
wrong  again. 
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Q.  I  show  you  the  contract,  Defendant's  Ex- 
liibit  B,  and  ask  you  if  you  can  identify  the  sig- 
nature on  the  last  page  thereof,  the  tirst  signature? 

A.  Well,  that  was  probably  the  first  time  I  ever 
saw  Bruno's —  [407]  Bruno  Agostino 's  signature 
and  I  have  never  seen  it  since  that  same  period  of 
time,  but  I  know  that  by  my  name  appearing  on 
there  as  Notary  that  it  w^as  his  signature  and  it 
was  signed  in  front  of  me. 

Q.  And  did  he  acknowledge  that  he  agreed  to 
that?  A.     Yes,  he  did. 

Q.  Now,  one  other  thing,  Mr.  Butcher,  the  date 
liere  is  the  29th  day  of  July,  1948,  do  you  know 
whether  that  date  is  correct  in  all  probability  or 
whether  that  is  a  typographical  error? 

A.     May  I  see  that  again? 
.  Q.     Yes. 

Mr.  Boochever :  I  think  I  can  refresh  the  witness' 
memory. 

Mr.  Bell:  I  don't  think  he  needs  any  refreshing; 
he  is  a  very  able  man. 

A.  Well,  the  date  "29th"  is  my  handwriting  but 
that  would  appear  to  be  at  least  a  month  later  than 
this  transaction  occurred.  I  say  that  because  on 
the  1st  or  2nd  day  of  July  I  had  been  elected  at 
the  Territorial  Democratic  Convention  as  Chairman 
of  the  Democratic  Delegation  to  the  National  Dem- 
ocratic Convention  at  Philadelphia,  which  was  on 
the  12th  of  July  and  I  left  here  on  the  2nd  or  3rd 
of  July,  it  could  have  been  the  1st,  but  I  believe 
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it  was  a  day  or  two  after  the  1st,  and  I  know  before 
the  4th  of  July,  and  flew  outside  stopping  at  my 
lionie  town,  Ogden,  Utah,  and  then  later  going  east. 
And  I  was  in  Philadelphia  until  about  the  20th  of 
July  and  then  came  back  by  way  of  Utah  again  [408] 
and  California  and  Seattle  and  I  was  gone  about 
live  weeks  altogether.  I  had  had  to  move  my  office  in 
June  or  close  my  office  in  the  Paddock  Building 
because  they  desired  to  open  a  furniture  store  in 
the  space  and  I  had  no  office  space  to  hurry  back 
to  and  did  not  find  office  space  until  about  the  first 
of  September,  so  I  was  in  no  huriy  to  return  and 
I  came  home  to  the  best  of  my  recollection  about 
the  first  week  in  August,  so  I  believe  that  that  date, 
29th,  should  read  the  29th  of  June  and  the  typist 
apparently  typed  July  and  I  didn't  notice  it  when 
I  signed  it. 

Q.  (By  Mr.  Boochever)  :  Mr.  Butcher,  I  show 
you  Defendant's  Exhibit  G  and  ask  you  if  you  can 
identify  that? 

A.     Yes,  this  is  my  letter  written  on  July  2nd. 

Q.     To  whom  was  that  letter  written? 

A.  It  was  written  to  Tom  Morgan,  Columbia 
Lumber  Company. 

Q.     Was  anything  sent  with  that  letter? 

A.  Yes,  I  enclosed  two  copies  of  the  partially 
executed  contract  executed  by  Mr.  Agostino. 

Q.  I  now  show  you  Defendant's  Exhibit  No.  C 
for  identification  and  ask  you  if  you  can  identify 
or  have  ever  seen  this  letter  before? 
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A.  Yes,  I  remember  this  letter  was  in  my  mail 
u])on  my  return  from  the  States  following  the  trip  to 
which  I  referred. 

Q.  And  did  you  discuss  that  letter  with  Mr. 
Agostino?  [409]  A.     Yes,  I  did. 

Q.  And  was  Mr.  Agostino  agreeable  to  furnish- 
ing a  list  as  requested  there? 

Mr.  Bell:  I  object  to  that  because  it  would  be 
a  contidential  relation  between  attorney  and  client. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever :  Your  Honor,  I  asked  Mr.  Agos- 
tino the  same  question  when  he  was  on  the  stand. 
He  denied  it  and  he  also  made  no  claim  of  privi- 
lege whatsoever  at  that  time  nor  did  his  attorney 
for  him.  He  further  stated,  ''Ask  Mr.  Butcher"  as 
I  recall  his  testimony  to  the  best  of  my  recollection. 

The  Court :  If  the  plaintiff,  Agostino,  waived  his 
privelege,  of  course,  the  witness  may  answer  but 
otherwise  not. 

Mr.  Boochever:  It  is  my  position  that  he  did 
waive  his  privilege  by  waiving  on  cross-examina- 
tion voluntarily  in  regard  to  the  same  conversation. 

The  Court:  I  think  not.  I  don't  consider  that 
that  is  a  waiver  of  privilege. 

Mr.  Boochever:  Well,  now,  I  don't  want  the  con- 
versation but  did  he  furnish  you  such  a  list? 

Mr.  Bell :  I  object  to  that  for  the  reason  it  would 
be  a  confidential  relation  between  attorney  and 
client. 

The  Court:     Objection  is  sustained. 
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Q.  (By  Mr.  Boochever)  :  Did  Mr.  Agostino  give 
you  any  instructions  to  tell  Mr.  [410]  Morgan  or 
his  attorney  in  regard  to  that  contract? 

Mr.  Bell:     I  object  to  that  for  the  same  reason. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever :  Your  Honor,  that  is  instructions 
to  tell  Mr.  Morgan  is  what  I  am  asking  for.  Now 
it  is  certainly  not  confidential  because  it  is  to  be 
revealed  to  a  third  person. 

The  Court :  Objection  is  sustained,  whatever  con- 
versation took  place  between  Agostino  and  Mr. 
Butcher,  those  relations  that  existed  cannot  be  tes- 
tified to  by  this  witness. 

Mr.  Boochever :     We  ask  an  exception. 

Q.  Mr.  Butcher,  did  you  notify  Mr.  Morgan  or 
Mr.  McCarrey  his  attorney  after  you  had  talked 
with  Mr.  Agostino,  did  you  communicate  with  them  ? 

A.  Yes,  I  communicated  wdth  both  Mr.  McCarrey 
and  Mr.  Morgan. 

Q.     AYhat  did  you  tell  them'? 

A.  To  tell  them  that  I  was  no  longer  representing 
Mr.  Agostino. 

Q.  And  did  you  tell  him  anything  about  tlie 
contract  or  the  compliance  with  the  terms  of  that 
letter? 

A.  Yes,  I  told  him  that  I  had  given  Mr.  Agostino 
the  best  advice  I  was  capable  and  that  he  had  not 
followed  it  and  that  he  didn't  desire  me  to  pursue 
further  negotiations  but  to  bring  suit  against  the 
Coumbia  Lumber  Company,  and  having  participated 
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in  these  negotiations  and  arriving  at  this  settlement 
I  felt  that  I  had  rendered  adequate  service  as  at- 
tornej^  [411]  and  felt  that  if  I  went  further  I  would 
not  be  doing  my  duty. 

Q.  Now,  did  he  say  anything — did  he  tell  Mr. 
Morgan  or  Mr.  McCarrey  anything  about  a  cabin 
which  was 

Mr.  Bell :  I  object  to  that.  It  would  be  the  same 
thing  only  he  is  attempting  to  avoid  the  confiden- 
tial relations  by  using  somebody  else's  name.  If  Mr. 
Agostino  said  anything  about  it,  why,  it  would  be 
confidential  relations. 

The  Court:  Objection  is  overruled,  because  he 
can  tell  what  he  said  to  McCarrey.  The  witness  can 
tell  what  he  said  to  McCarrey  or  to  Morgan. 

The  Witness:  May  I  have  the  question  read 
again  ? 

(Question  read.) 

Q.     (By  Mr.  Boochever)  :     which  was  located 

at  Uarry  Arm  ?  A.     Yes,  I  did. 

Q.     What  did  you  tell  him  in  that  connection*? 

A.  I  told  them  that  apparently  Mr.  Agostino  had 
taken  possession  of  a  cabin  on  Barry  Arm  and  would 
decline  to  permit  that  cabin  to  become  the  property 
of  the  Columbia  Liunber  Company  under  this  con- 
tract if  it  w^ere  finally  consummated. 

Q.  And  did  you  tell  them  anything  about  a  list 
of  the  equipment  being  furnished  ? 

Mr.  Bell:  Object  to  it  on  the  same  ground,  Your 
Honor. 
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The  Court:     Objection  is  overruled. 

Mr.  Bell :     Exception.  [412] 

The  Court:  He  may  tell  what  he  said  to  Mc- 
Carrey  or  to  Morgan. 

Mr.  Bell:  I  object  to  it  until  the  time  and  place 
is  fixed,  please,  on  that  ground. 

The  Court :  Witness  can  fix  the  time  and  place  as 
nearly  as  possible. 

The  Witness:  Mr.  Agostino  did  not  have  a  tele- 
phone, as  I  recall,  and  I  sent  a  friend  of  mine, 
loaned  him  my  automobile,  to  go  to  Mr.  Agostino 's 
house.  This  was  following  my  return  from  the  trip 
outside.  And  told  him  I  was  anxious  to  see  Mr. 
Agostino  because  I  had  this  letter  from  Mr.  Morgan. 

Mr.  Bell:  Now,  I  object  to  what  he  told  this  per- 
son that  he  sent  out  to  get  Mr.  Agostino  because 
that  would  be  purely  hearsay. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever :  Your  Honor,  anything  that  this 
witness  told  him  is  not  hearsay;  that  is  what  this 
witness  himself  said. 

The  Court:  He  is  reciting  something  he  said  to 
a  third  person  that  he  was  anxious  to  see  Agos- 
tino, which  isn't  evidence  at  all  in  this  case, 

Q.  (By  Mr.  Boochever)  :  Very  well,  will  you 
continue  in  fixing  the  time. 

A.     Probably  the  first  or  second  week  in  August. 

Q.  At  that  time  when  you  told  him,  did  you 
mention  anything  about  the  list  of  equipment  that 
was  requested  in  that  letter  ?  [413] 
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A.  Yes,  I  told  him  that  Mr.  Agostino  refused 
to  give  them  a  list  of  equipment. 

Mr.  Boochever :     No  further  questions. 

The  Court:     Counsel  for  plaintiffs  may  examine. 

Cross-Examination 

By  Mr.  Bell : 

Q.  Mr.  Butcher,  when  did  you  last  talk  to  Mr. 
Agostino  before  you  went  to  the  Republican — Dem- 
ocratic Convention — both  being  so  close  together  and 
I  was  one  and  you  were  at  the  other,  excuse  me  for 
the  remark. 

A.     I  am  sorry,  will  you  repeat  your  question? 

Q.  When  was  the  last  time  you  talked  to  Agos- 
tino before  you  went  to  the  Democratic  Convention  ? 

A.  Well,  probably  the  day  he  signed  the  contract, 
which  would  be  the  29th  of  June.  I  might  have  seen 
him  the  next  day  but  I  don't  remember. 

Q.  Mr.  Butcher,  could  you  be  mistaken  about 
when  that  contract  was  signed?  I  notice  that  it  is 
dated  July — everywhere  in  the  heading  it  is  July 
and  in  the  execution  it  is  July,  in  the  acknowledge- 
ment it  is  July — could  you  be  mistaken  about  that 
in  any  way? 

A.  No,  I  think  not.  When  I  approach  the  end 
of  the  month  and  I  am  producing  i^apers  for  signa- 
ture, in  order  to  avoid  re-doing  the  papers,  and  I  am 
close  to  the  end  of  the  month  and  I  don't  know  when 
ray  client  is  coming  in  to  sign  and  I  feel  it  will  not 
be  the  day  I  prepare  the  instrument,  I  usually  date 
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it  in  the  following  month.  For  instruments  that  I 
did  on  the  31st  or  the  28th  of  May  and  along  in 
there  where  I  felt  I  would  not  see  my  client,  I  dated 
in  June,  knowing  they  would  be  signed  in  June. 
This  w^as  the  very  last  of  July — last  of  June  and 
I  believe  that  the  reason  the  contract  cites  July  all 
the  way  through  was  because  I  didn't  know  I  was 
going  to  see  Mr.  Agostino  on  the  day  I  did  and 
when  he  did  we  inadvertently  failed  to  change  the 
word  'Muly"  to  "June"  and  I  am  further  convinced 
that  it  was  June  29th  because  my  letter  in  which  I 
sent  this  signed  copy  or  the  signed  copies  of  the 
contracts  to  Mr.  Morgan  was  dated  on  the  second  day 
of  July  and  his  letter  acknowledging  receipt  of  the 
contracts  was  dated,  as  I  recall,  on  the  19th.  of  July, 
which  would  indicate  that  this  is  the  date,  29th  of 
June,  is  the  correct  date. 

Q.  I  hand  you  this  instrument  that  has  been 
marked  Plaintiff's  Identification  Exhibit  No.  33  and 
ask  you  to  look  at  that  and  see  if  there  is  a  date  in 
that  that  would  mean  anything  to  you? 

A.  Well,  there  is  a  date  in  here  at  the  begin- 
ning of  the  contract  w^hich  says — looks  to  me  like 
5-A,  but  it  could  be  5th,  but  it  is  not  my  handwriting. 

Q.     Do  you  recognize  whose  handwriting  that  is? 

A.     No,  I  could  not,  it  is  just  a  figure. 

Q.  Would  you  look  back  over  on  the  back,  Mr. 
Butcher,  on  the  third  page,  do  you  see  the  same  thing 
over  there,  don't  you?  [415]  A.     Yes. 

Q.     Does  it  look  like  the  same  handwriting? 
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A.  The  ''5"  that  is  not  my  handwriting.  The 
''5''  looks  identical  to  the  ''5"  on  the  first  page  but 
the  ''th"  if  this  is  a  "th"  on  the  first  page  is  dif- 
ferent. It  could  be  carelessness  in  writing  but  it 
is  in  no  case — neither  case — my  handwriting. 

Q.  Of  course,  I  don't  think  it  is  material,  Mr. 
Butcher,  but  I  wanted  to  use  that  for  a  suggestion 
so  it  would  help  you  get  the  dates  as  near  correct  as 
you  can.  Now,  when  you  sent  that  contract  to  Mr. 
Morgan  over  at  Juneau  you  sent  that  in  June  or 
July? 

A.  I  sent  that  on  the  second  of  July  because  I 
signed  the  letter  on  that  date  transmitting  the  con- 
tracts. 

Q.  Mr.  Butcher,  this  date  is  correct — July  2nd — 
on  that  instrument? 

A.     Yes,  I  am  certain  that  is  correct,  Mr.  Bell. 

Q.  And  you  enclosed  a  copy  in  that — Didn't  you 
enclose  this  original  and  a  copy  in  that  to.  Mr. 
Morgan  ? 

A.  Well,  the  letter  says  I  enclosed  two  copies 
which  I  had  Bruno  sign  and  that  would  be  one  of 
the  copies  there  that  you  have,  certainly. 

Q.  Then  this  original  is  really  made  with  the 
original  stroke  of  the  typewriter — this  one? 

A.     Yes,  that  is  the  ribbon  copy. 

Q.     And  you  note  that  that  is  now  signed  Thomas  . 
A.  Morgan.  [416]    Did  you  ever  see  that  contract 
before  today?  A.     No. 

Q.     After  it  was  executed  ? 

A.     No,  I  haven't. 
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Q.  That  was  never  returned  to  you,  was  it, 
signed  ?  A.     No. 

Q.  Did  you  ever  know  about  Mr.  Morgan  putting 
up  any  money  to  anybody  or  any  checks  to  anyone 
during  the  time  you  represented  Mr.  Agostino  ? 

A.  It  is  my  recollection  that  when  I  returned  and 
found  the  letter  dated  July  19th  from  Mr.  Morgan 
stating  that  he  had  placed  $3300.00,  I  believe,  with 
the  Columbia  Lumber  Company  up  here,  their  agent 
here  at  that  time,  their  manager  was  our  counselman, 
known  as  Red  Summers — C.  D.  Summers,  and  it  was 
my  recollection  I  called  Mr.  Summers  before  con- 
ferring further  with  Mr.  Agostino.  In  fact,  I  know^ 
I  did  because  when  Mr.  Agostino  and  I  differed  then 
I  called  to  verify  the  fact  that  the  money  was  there, 
I  remember  that  now. 

Q.  You  say  that  you  and  Mr.  Agostino  differed? 
In  other  words,  there  was  some  arguments  between 
you  and  some  dissatisfaction  between  you? 

A.  No,  I  didn't  say  dissatisfaction,  I  said  dif- 
ferences, and  the  differences  were  whether  Mr.  Agos- 
tino would  furnish  the  list  of  equipment  or  whether 
he  would  not. 

Q.  He  had  told  you  before  that  he  had  w^aited 
long  enough  [417]  for  the  money  to  come  and  that 
he  wasn't  going  to  wait  any  longer,  had  he  told  you 
.that? 

A.  Yes,  he  might  have  said  that.  I  remember 
him  being  very  indignant  about  it  and  saying  words 
to  that  effect. 
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Q.  Do  you  know  when  you  were  no  longer  his 
counsel  and  Mr.  Ross  and  Mr.  Grigsby  were  em- 
ployed?  Do  you  know  about  that? 

A.  I  don't  know  anything  about  Mr.  Grigsby  be- 
ing emi^loyed.  When  Mr.  Agostino  and  I  jmrted  the 
best  of  friends  I  explained  my  position  to  him  and 
he  was  very  kind  and  asked  me  how  much  he  owed 
me  and  I  told  him  for  my  effort  up  to  date  for 
$100.00  and  he  made  a  promissory  note  not  having 
the  money  at  that  time  and  I  was  glad  to  wait  and 
he  asked  if  I  could  recommend  another  attorney  for 
him.  He  apparently  relied  upon  my  judgment  in 
the  matter  and  I  told  him  to  go  see  Mr.  Ross  in  the 
Central  Building. 

Q.     Are  you  sure  that  wasn't  Mr.  Roley? 

A.  Now,  that  was  Mr.  Ross — now,  it  could  have 
been  Mr.  Roley  l3ut  it  is  my  recollection  it  was  Mr. 
Ross. 

Q.     About  what  date  was  that,  Harold? 

A.  Oh,  sometime  in  the  middle — second  week  or 
middle  of  August. 

Q.     You  are  sure? 

A.  No,  I  am  not  sure  of  it.  I  only  think  it  might 
be,  due  to  the  circumstances  surrounding  my  return. 

Q.  Now^,  after  you  got  that  letter  from  Mr.  Mor- 
gan, do  you  [418]  know  how  he  got  it  back  from 
you — the  one  that  you  testified  about?  I  hand  you 
Defendant's  Exhibit  C,  which  is  a  letter  dated  July 
19,  1948.  I  believe  you  testified  you  received  that 
through  the  mails  from  Mr.  Morgan  ?  A.     Yes. 
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Q.  Do  you  know  how  Mr.  Morgan  got  possession 
of  it? 

A.  Well,  I  don't  know  how  Mr.  Morgan  got  pos- 
session of  it.  I  know  how  I  did  get  dispossessed 
of  it. 

Q.     How  did  you  get  dispossessed  of  it  *? 

A.  As  I  explained  earlier,  when  I  returned  from 
the  States  I  had  no  office  and  I  maintained  my 
office  in  my  home  for  quite  a  while  and  as  a  result 
of  it  my  papers  w^ere  greatly  confused.  When  Mr. 
Agostino  and  I  parted  company,  he  naturally  wanted 
his  papers  and  I  was  glad  to  give  them  to  him,  in- 
cluding the  pictures  and  anything  else  I  might  have 
had.  Sometime  afterwards  after  I  had  located  an 
office  next  to  the  Bootery  on  "G"  Street  I  discussed 
this  matter  with  Mr.  McCarrey  and  Mr.  McCarrey 
at  that  time,  to  my  best  recollection,  inquired  if 
I  had  anything  that  might  throw  light  on  this  sit- 
uation and  I  believe  at  that  time  I  turned  over  to 
Mr.  McCarrey  this  letter.  And  I  believe  I  had  an- 
other letter  written  to  me  from  Frank  Heintzleman, 
the  Chief  Forester  for  Alaska  at  Juneau  and  I 
think  I  turned  that  over  at  the  same  time  to  Mr. 
McCarrey  but  I  could  have  turned  that  over  to  Mr. 
Agostino.  I  am  just  vague  about  it,  but  I  am  certain 
that  is  how  I  lost  control  of  the  letter.  [419] 

Q.  You  think  you  gave  it  to  Mr.  Morgan's  coun- 
sel, then,  Mr.  McCarrey? 

A.     To  Mr.  McCarrey. 

Q.     He  was  Mr.  Morgan's  counsel? 
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A.     Yes. 

Q.  How  early  in  the  year  did  you  knpw  that  Mr. 
McCarrey  was  representing  Mr.  Morgan  in  this 
controversy  ? 

A.  Oh,  I  think  I  knew  that  right  to  Ijegin  with 
because  when  Mr.  Morgan  came  up  the  hrst  time 
and  didn't  come  to  my  office  going  to  Whittier  in- 
stead, I  think  Mr.  McCarrey  told  me  at  that  time 
that  he  represented  Mr.  Morgan  or  would  represent 
him  in  this  matter. 

Q.  Could  you  be  mistaken,  Harold,  about  telling 
Mr.  Agostino  about  that  particular  letter  or  were 
you  talking  about  the  letter  you  wrote  to  the 
people 

A.  I  couldn't  be  mistaken  at  all  about  telling- 
Mr.  Agostino  that  Mr.  Morgan  wanted  a  list  of 
the  equipment. 

Q.  No,  I  don't  mean  that.  Could  you  be  mis- 
taken about  telling  Mr.  Agostino  that  you  had  that 
letter  in  your  possession  *? 

A.  That  is  what  I  was  answering.  I  couldn't 
be  mistaken  because  the  only  knowledge  I  had  that 
Mr.  Morgan  wanted  a  list  of  equipment  was  from 
this  letter  and  Mr.  Agostino  and  I  had  differed. 
Our  only  difference  was  over  that  list  of  equipment. 

Q.  Well,  did  you  feel,  Mr.  Butcher,  that  you 
should  give  your  clients' — ^}^our  clients'  information 
to  the  opposing  [420]  counsel  in  this  matter? 

A.  Well,  Mr.  Morgan  had  written  this  letter  to 
me.     There  was  no  confidential  information  in  this 
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letter.  It  was  simply  stating  his  desire  for  a  list 
of  the  equipment  and  restating  the  terms  mider 
which  he  had  entered  into  the  contract.  And  Mr. 
McCarrey  being  somewhat  in  the  dark  about  it  at 
that  time.  I  am  not  certain  that  is  how  he  got  it 
but  that  is  my  recollection  that  is  how  it  happened, 
so  that  he  would  be  informed  as  to  what  had  actually 
happened.  I  don't  know  whether  he  promised  to 
return  the  letter  to  me  or  not,  but  I  am  certain  that 
that  is  the  way  it  came  in  his  possession. 

Q.  You  are  quite  sure  you  didn't  give  it  to  Mr. 
Morgan  at  any  time? 

A.     I  am  certain  I  didn't  give  it  to  Mr.  Morgan. 

Q.  And  if  he  had  it  here  in  Court  he  must  have 
gotten  it  through  some  other  source? 

A.  As  a  matter  of  fact  I  don't  think  I  have 
seen  Mr.  Morgan  again  personally  until  I  ran  into 
him  here  in  the  hall  after  this  trial  had  commenced 
from  the  time  he  was  in  my  office  and  negotiated 
the  contract. 

Q.  And  when  was  it  that  you  and  Mr.  Agostino 
had  this  parting  of  the  ways,  as  you  have  described, 
was  that  in  August? 

A.  I  think  I  answered  that  question  by  saying 
that  it  was  probably  the  second  week  or  close  thereto 
in  August. 

Q.  Say,  when  you  were  down  there  at  that  place, 
Mr.  Butcher [421]  A.     \\niat  place? 

Q.  At  the  Barry  Arm  Camp,  did  you  see  Lam- 
bert down  there? 
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A.  I  saw  a  man  known  as  Blacky,  if  his  hist 
name  was  Lambert  that  was  the  man. 

Q.     What  was  he  doing  there'? 

A.  He  had  a  crew  of  men  there,  I  believe  logging- 
at  this  cam}).  AYhen  we  went  up  to  the  camp,  Mr. 
Agostino  and  I,  we  didn't  enter  the  camp  we  just 
stood  on  the  outskirts  and  watched  the  men  and  then 
turned  and  left  and  as  we  started  to  leave  two 
fellows  who,  I  believe,  were  workmen,  came  across 
the  creek.  One  of  them  had  a  rifle  and  they  were 
heading  down  toward  the  beach  and  Mr.  Agostino 
spoke  to  them  and  I  believe  he  asked  them  where 
Mr.  Lambert  was  and  they  said  he  was  off  some- 
w^here.  And  as  we  walked  down  this  half-mile  road 
toward  the  beach  suddenly  Mr.  Lambert  came  from 
— my  recollection  it  was  a  road  going  up  a  hill  at 
the  side — and  Mr.  Lambert  came  from  that  direction 
and  Mr.  Agostino  spoke  to  him  quite  congenially 
and  they  spoke  as  two  friends.  There  was  no  diifer- 
ences  that  I  could  detect  and  he  introduced  me  to 
him,  calling  him  Blacky,  and  I  am  imj)ressed  with 
the  man  as  a  result  of  that  name  of  Blacky  rather 
than  any  other  name. 

Q.  Mr.  Butcher,  did  you  see  the  bunkhouse  and 
cookhouse  at — that  Bruno  showed  you  there  that 
was  his  old  place? 

A.  If  that  is  the  rather  large  building,  con- 
trasting it  with  the  other  two  sheds  in  which  the 
tractors  were  which  was  towards  [422]  the  glacier. 
I  had  no  sense  of  direction  there  but  I  recall  Mr. 
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Agostino  pointing  out  a  glacier  further  down  from 
this  larger  building,  if  that  is  the  building  you 
mean,  yes,  I  entered  that  building  with  Mr.  Agos- 
tino  and  went  upstairs  where  there  was,  I  believe, 
some  beds  and  mattresses. 

Q.     What  kind  of  a  place  was  thaf? 

A.     It  wasn't  a  bad  place. 

Q.     It  was  rather  nice,  wasn't  if? 

A.  It  was  my  impression  it  was  rather  nice.  I 
woukhi't  have  minded  stopping  there. 

Q.  And,  now,  about  the  caterpillars,  did  you  see 
them,  they  were  just  sitting  in  the  sheds  I  believe 
at  the  time? 

A.  They  were  sitting  in  the  sheds  and  we  entered 
the  sheds  or  the  leanto.  I  don 't  remember  any  doors, 
but  I  do  remember  the  buildings  they  were  in  and 
it  could  have  been  a  leanto. 

Q.  You  were  not  with  him  but  the  one  trip,  were 
you,  Mr.  Butcher? 

A.     I  only  made  one  trip  down  there. 

Q.  And  Mr.  Agostino  had  a  Kodak  and  at  least 
part  of  the  pictures  you  snapped  yourself,  did  you? 

A.  I  am  certain  that  I  snapj^ed  all  the  pictures. 
Mr.  Agostino  is,  for  a  gentleman  his  age,  an  ex- 
tremely active  man  and  he  climed  those  steep  hills 
almost  like  a  billy  goat  and  I  found  myself  fagged 
out  tagging  behind  him.  I  carried  the  Kodak,  which 
was  about  all  I  was  capable  of  carrying  then  and 
I  know  that  I  [423]  snapped  all  the  pictures. 

Q.     That  was  with  his  Kodak? 
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A.     With  his  Kodak. 

Q.  You  didn't  go  back  there  with  him  in  Sep- 
tember? A.     No,  I  didn't. 

Mr.  Bell :    I  think  that  is  all. 

The  Court:     Any  redirect  examination? 

Mr.  Boochever :  I  believe  there  was  one  question, 
Your  Honor.    No  further  questions. 

The  Court :    That  is  all,  Mr.  Butcher. 

(Witness  excused.) 
The   Court:     Another  witness  may  be   called. 

VENETIA  HAHN 

By  Mr.  Boochever: 

Q.     What  is  your  name,  please? 
•  A.     Venetia  Hahn. 

,Q.     And  what  is  your  occupation? 

A.     Deputy  Clerk  of  the  Court. 

Q.  And  as  such  do  you  have  custody  of  the 
records  of  the  Court  ?  A.     Yes,  I  do. 

Q.     Do  you  have  a  case  entitled  No.  A-5196? 

A.     Yes,  I  do. 

Q.     What  is  the  title  of  that  case? 

A.  Bruno  Agostino  and  Stanley  Socha,  co-part- 
ners doing  business  under  the  tirm  name  and  style 
of  Barry  Arm  Camp,  plaintiffs,  [424]  versus  Ella- 
mar  Packing  Company,  Inc.,  a  corporation,  de- 
fendant. 

Q.     Is  that  case  pending  at  the  present  time  ? 

Mr.  Bell :    We  will  admit  that  it  is  and  save  time. 
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The  AVitness:    Yes,  it  is. 

Mr.  Boochever:    Very  well. 

Q.  Will  you  read  paragraph  3(a)  of  the  com- 
plaint of  that  case? 

Mr.  Bell:  I  object  to  any  part  of  it  unless  it  is 
all  put  in.  I  am  perfectly  willing  that  any  par- 
ticular document  in  there  be  put  in  of  the  whole 
thing  but  not  any  one  sentence  out  of  it. 

Mr.  Boochever:  I  am  not  trying  to  get  one  sen- 
tence, what  I  am  trying  to  get  in  is  that  it  concerns 
a  certain  caterpillar. 

Mr.  Bell:     Why  don't  you  put  in  the  complaint? 

Mr.  Boochever:     AVe  are  willing  to  have  it 

The  Court :  I  think  there  are  several  complaints, 
do  you  want  the 

Mr.  Boochever:  I  want  the  third  amended  com- 
plaint. 

The  Court :  AVithout  objection  the  third  amended 
complaint  will  be  received  and  appropriately 
marked. 

Mr.  Bell:    No  objection. 

The  Court:  I  presmne  that  copy  can  be  sub- 
stituted? 

Mr.  Boochever:  We  can  have  it  typed  ui:>,  if 
necessary,  but  if  counsel 

Mr,  Bell :  AA^e  have  no  objections  to  any  method, 
Your  Honor  wants  to  handle  it.  If  I  had  a  copy  I 
would  sure  give  it  to  him. 

Air.  Davis:  If  we  may  take  the  file  home  this 
evening  we  [425]  will  have  a  copy  ready. 
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The  Court:  I  think  the  Clerk  may  desist  Ironi 
marking  the  file  as  an  exhibit  because  that  case  is 
still  pending,  as  I  understand,  and  it  will  be  under- 
stood that  that  complaint — the  third  amended  com- 
plaint— or  a  certified  copy  thereof  will  go  in  as 
Defendant's  Exhibit  K,  I  presume. 

Mr.  Bell:    That  is  perfectly  acceptible  to  us. 

The  Court:  And  it  may  be  lead  to  the  Jury  at 
some  appropriate  time.  Will  counsel  stipulate  that 
it  may  be  read  to  the  jury  without  keeping  the  wit- 
ness on  the  stand? 

Mr.  Bell :    Oh,  yes,  sir. 

Mr.  Boochever :    Very  well. 

Mr.  Ross:  And  I  do  have  an  extra  copy  and  I 
will  save  them  the  trouble  of  writing  it  over. 

The  Court:     Very  courteous  of  you. 

Mr.  Boochever:  Your  Honor,  I.  wanted  ])ar- 
ticularly  to  get  the  prayer  of  that  complaint  read. 

The  Court:  You  may  read  the  prayer  now  if 
you  w^ant  to  and  the  whole  thing  can  be  read  to  the 
jury  by  either  of  counsel  at  any  time  and  the  exhibit 
will  go  to  the  jury,  of  course,  with  the  other  exhibits. 

The  Clerk:     Very  w^ell,  Your  Honor. 

Mr.  Boochever:  Here  is  the  prayer  of  this  com- 
plaint: "Wherefore,  plaintiffs  pray  for  a  decree 
of  this  Court  adjudging  [426]  that  the  plaintiffs 
have  fully  paid  for  the  caterpillar  tractor  and 
equipment  above  described  and  that  there  is  no 
balance  due  thereon  to  the  defendant,  Ellamar 
Packing  Company,  Inc.,  and  that  the  title  to  said 
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tractor  and  equipment  above-described  is  in  the 
plaintiffs,  free  and  clear,  of  any  and  all  liabilities 
to  the  defendant  and  for  all  costs  and  disbursements 
herein,  including  reasonable  attorneys  fees,  and  for 
such  other  and  further  relief  as  the  Court  may  deem 
equitable  and  just  in  the  premises,  and  for  general 
relief." 

"Herman  H.  Eoss,  and  Bailey  E.  Bell,  Attorneys 
for  Plaintiffs." 

"United  States  of  America, 

"Territory  of  Alaska — ss. 

"Stanley  Socha,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  one  of  the  plain- 
tiffs in  this  action;  that  he  has  read  the  foregoing 
Third  Amended  Complaint,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  as  he  verily  be- 
lieves." 

"(Signed)   Stanley  Socha.     Stanley  Socha." 

' '  Subscribed  and  sworn  to  before  me  this  11th  day 
of  May,  1949.  (Signed)  Bailey  E.  Bell,  Notary 
Public  in  and  for  the  Territory  of  Alaska." 

Mr.  Eoss:  Later  on,  Your  Honor,  we  want  to 
read  the  entire  complaint. 

The  Court:  Yes,  it  may  all  be  read.  I  think 
there  is  some  provision  of  the  Code  which  says  the 
exhibit  must  be  read  before  [427]  the  witness  leaves 
the  stand,  but  there  is  no  point  in  keeping  the  wit- 
ness on  the  stand. 

Q.  (By  Mr.  Boochever) :  Now,  do  you  have  the 
case  there.  No.  A-4644'?  A.     Yes. 
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Q.     What  is  the  title? 

A.  Bruno  Agostino  versus  Raymond  Grasser, 
defendant. 

Q.     And  is  that  case  still  pending  at  this  time? 

A.    Yes,  it  is. 

Q.  Now,  has  any  answer  and  cross  complaint 
been  filed  in  that  case? 

A.     It  was  filed  May  13,  1949. 

Q.  Has  any  reply  been  filed  to  the  answer  and 
counter  claim?  A.     No,  there  hasn't. 

Mr.  Bell:    I  didn't  understand  the  date? 

The  Witness:  The  answer  and  cross  complaint 
was  filed  May  13,  1949. 

Mr.  Bell:    Who  was  that  filed  by? 

The  Witness:  That  was  filed  by  Davis  &  Ren- 
frew, Attorneys  for  defendant. 

Mr.  Boochever:  We  would  like  just  part  of  that 
to  be  read,  Your  Honor. 

Mr.  Bell :  We  object  to  the  answer  and  cross  com- 
plaint of  Mr.  Davis'  in  another  case  unless  he  wants 
to  introduce  the  whole  record.  [428] 

Mr.  Davis:  Your  Honor,  the  time  for  replying 
has  long  expired  on  that  and  it  is  five  days  under 
the  rule  of  the  Court  and  any  affirmative  allegations 
are  deemed  admitted  by  the  plaintiffs  in  the  case. 

Mr.  Bell:  Mr.  Ross  and  I  are  not  attorneys  in 
the  case  in  any  way  so  we  would  not  be  bound  by  it. 

The  Court:  It  is  true  that  there  is  a  five-day 
rule  for  requiring  that  replies  be  filed  to  answer  in 
cross  complaint  but  that  matter  is  to  some  extent 
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micler  the  control  of  the  Court  and  a  iei)ly  may  con- 
ceivably be  filed  after  the  time  provided  by  rule 
has  expired.     What  is  the  offer,  Mr.  Boochever? 

Mr.  Boochever:  Your  Honor,  I  imagine  that 
should  be  made  in  the  absence  of  the  jury,  shouldn't 
it? 

The  Court:     Well,  it  is  five  o'clock  now. 

Mr.  Bell:  I  don't  think  that  it  is  competent  for 
any  purpose.  Mr.  Ross  and  I  are  not  attorneys. 
Mr.  Hellenthal,  I  think,  is  the  attorney  in  the  case. 

The  Court:  If  comisel  for  the  defendant  thinks 
that  the  failure  to  file  reply  can  go  to  the  jury  as 
an  admission  of  the  averments  of  the  counterclaim 
I  must  advise  him  that  the  Court  will  not  instruct 
the  jury  in  that  fashion  at  all.  It  will  be  just  a 
claim  and  not  an  admission  by  the  plaintiff  Agostino 
in  that  case,  if  anything. 

Mr.  Boochever:  May  the  answer  and  counter- 
claim come  into  evidence,  then.  Your  Honor?  [429] 

Mr.  Bell:  No,  I  object  to  it.  Your  Honor,  it  is 
not  competent.  It  is  incompetent  for  any  purpose; 
it  is  irrelevant. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever:  Very  well.  Your  Honor,  no 
further  questions. 

Cross-Examination 

By  Mr.  Bell: 

Q.     What  date  was  that  suit  originally  filed"? 
A.     August  6,  1947. 
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Q.     August  6, 1947,  and  it  is  still  pending,  isn't  it  ? 

A.     Still  pending. 

Q.  What  date  was  this  other  suit  against  the 
Ellamar  Packing  Comi)any  filed  ^  What  date  was 
the  suit  first  filed'?  I  guess  you  could  tell  by  the 
summons,  probably.  A.     September  22,  1948. 

Q.     September  22,  1948.     Thank  you,  that  is  all. 

Mr.  Boochever:  Your  Honor,  in  regard  to  this 
second  suit  here  which  we  ruled  out  on  the  answer 
in  counter  claim,  I  would  like  to  ask  one  more  ques- 
tion, if  I  may.  This  is  subject  to  objection  of  coun- 
sel, too,  so  don't  answer  until  they  have  had  an 
opportunity  to  object. 

Redirect  Examination 

By  Mr.  Boochever: 

Q.  Do  you  know  what  the  subject  matter  or  can 
you  determine  what  the  subject  matter  of  that  suit 
it?  A.     Well [430] 

Mr.  Bell :  I  object  to  that  for  the  reason  that  is 
incompetent,  irrelevant  and  immaterial. 

Mr.  Boochever:  I  ask  to  offer  the  complaint  in 
evidence,  then,  Your  Honor,  at  this  time.  Do  you 
have  any  objection  to  that,  counsel? 

Mr.  Bell :     The  complaint? 

Mr.  Boochever:    Yes. 

Mr.  Bell :    No. 

Mr.  Ross:  We  object  to  taking  up  the  time  of  the 
Court  and  the  Jury  in  offering  the  complaint. 

The  Court:     The  complaint  may  be  admitted  in 
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evidence  without  objection  as  Plaintiff's  Exhibit  L 
and  may  be  read  to  the  Jury  in  the  absence  of  the 
witness  without  objection. 

Mr.  Boochever :    No  further  questions. 

The  Court:  This  is  the  complaint  in  A-5196, 
Agostino  versus  Ellamar?  In  that  case,  too,  per- 
haps— well,  maybe  there  is  no  avoiding  marking 
it  as  an  exhibit. 

Mr.  Davis :  Your  Honor,  if  I  may  borrow  the  file 
I  will  make  a  copy  of  it  so  that  it  can  be  compared 
and  then 

The  Court :  Very  well,  we  will  do  that.  Let  Mr. 
Davis  borrow  the  file  and  a  copy  will  be  substituted. 
Both  of  these  complaints  may  be  read  to  the  jury 
later. 

It  is  now  five  o'clock  and  evidently  we  will  not 
be  able  to  finsh  the  case  today,  so  the  trial  will  be 
continued  until  next  Monday  morning  at  ten  o'clock. 
Ladies  and  Gentlemen,  you  [431]  will  remember 
the  law  that  you  should  not  discuss  the  case  among 
yourselves  or  with  others  or  listen  to  any  conversa- 
tion about  it  or  form  or  express  an  opinion  until 
it  is  finally  submitted  to  you. 

The  Jury  will  retire  and  report  Monday  morning 
at  ten  o'clock. 

Court  now  stands  adjourned  until  next  Monday 
morning  at  ten  o'clock. 

(Whereupon,  at  5 :15  p.m.,  Friday,  June  3rd, 
1949,  the  case  was  recessed  until  10  o'clock, 
a.m.,  Monday,  June  6,  1949.)  [432] 
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Monday,  June  6,  1949 

(Whereupon,  at  10:00  a.m.,  the  above-entitled 
matter  came  on  for  taking  of  testimony.) 

The  Court:  The  Clerk  will  call  the  roll  of  the 
jurors  in  the  box. 

(Jurors  names  were  called  by  the  Clerk  and 
answered  to.) 
The  Clerk:     They  are  all  present,  Your  Honor. 
The  Court:     Another  witness  may  be  called  on 
behalf  of  the  defendant. 

EDWARD  F.  MEDLEY 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Boochever: 

A.     What  is  your  name  ?        . 

A.     Edward  F.  Medley. 

Q.     What  is  your  occupation,  Mr.  Medley? 

A.     Attorney. 

Q.  And  are  you  licensed  to  practice  law  in  the 
Territory  of  Alaska?  A.     I  didn't  hear  that? 

Q.  Are  you  licensed  to  practice  law  in  the  Ter- 
ritory of  Alaska?  A.     Yes,  sir. 

Q.     And  are  you  in  the  State  of  Washington? 

A.  That  is  where  I  practice  mostly — in  the  State 
of  Washington. 

Q.  Judge  Medley,  in  your  capacity  as  attorney 
has  a  suit  [435]  brought  by  Mr.  Agostino  and  Mr. 
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Socha  against  the  Ellamar  Packing  Company  come 

to  your  attention?  A.     It  has. 

Q.     Involving  a  tractor? 

A.     Involving  a  tractor. 

Q.  Have  you  ever  had  occasion  to  give  instruc- 
tions to  the  Ellamar  Packing  Company  in  regard 
to  that  tractor?  A.     I  have. 

Q.     What  instructions  did  you  give  them? 

Mr.  Bell:  I  object  to  that  because  that  would  not 
be  binding  on  these  people. 

The  Court:    Objection  is  sustained. 

Mr.  Boochever:  Your  Honor,  in  the  first  ])lace 
we  would  have  to  know  in  regard  to  our  motion  in 
regard  to  the  reply  that  point  would  be  of  consider- 
able relevance  here. 

The  Court:    Motion  is  denied. 

Mr.  Boochever:  The  motion  is  denied  in  its 
entirety,  is  that  correct,  Your  Honor? 

The  Court:     Yes. 

Mr.  Boochever:  Then  certainly  it  is  relevant  for 
us  to  show  the  relevance  of  the  tractor. 

The  Court:    Not  the  instructions. 

Q.  (By  Mr.  Boochever)  :  Do  you  know  whether 
the  Ellamar  Packing  Company  repossessed  that 
tractor?  [436] 

Mr.  Bell:  I  object  to  that.  It  wouldn't  be  bind- 
ing here  under  the  terms  of  the  suit. 

The  Court:    Overruled,  tell  what  happened. 

The  Witness :    Yes,  sir,  it  did. 
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Q.  (By  Mr.  Booehever) :  Do  you  know  why  they 
repossessed  it? 

Mr.  Bell :     Object  to  that.    That  is  a  conclusion. 

The  Court:  A  proper  answer  is  possible  under 
the  question. 

Mr.  Bell:  I  object  to  it  on  the  further  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial 
and  not  within  the  issues  set  forth  in  the  pleadings 
and  no  proper  foundation  has  been  laid. 

The  Court:    Overruled. 

Q.  (By  Mr.  Booehever)  :  Would  you  answer 
the  question,  please? 

A.  Well,  the  tractor  was  originally  sold  on  a 
conditional  sale  contract,  w'hich  was  delinquent.  We 
asserted  our  rights  under  the  conditional  sales 
contract  and  repossessed  it. 

Q.  Do  you  know  whether  the  repossession  was 
done  because  of  the  request  or  anything  of  that 
nature  of  Columbia  Lumber  Company? 

Mr.  Bell:  Object  to  that  for  the  reason  it  would 
not  be  competent.  He  is  an  attorney  down  in 
Seattle. 

I'he  Court:     He  can  speak  so  far  as  he  knows. 

The  AVitness :  The  request  was  done  on  my  advice 
and  instruction.  The  repossession  was  done  on  my 
advice  and  instructions  without  any  connection  with 
the  Columbia  Lumber  Company  as  far  [437]  as  I  am 
concerned. 

Mr.  Booehever:  No  further  questions.  Your 
Honor. 
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The  Court:     Counsel  for  plaintiff  may  examine. 

Cross-Examination 
By  Mr.  Bell: 

Q.  Mr.  Medley,  as  to  whether  or  not  that  con- 
tract of  sale  w^as  a  conditional  sales  contract,  that 
is  your  opinion  that  it  is  a  conditional  sales  con- 
tract, isn't  if?  A.     That  is  right. 

Q.  And  there  is  a  controversy  now  in  Court  over 
that,  whether  or  not  it  was  a  conditional  sales  con- 
tract or  a  straight  sale,  isn't  there? 

A.  Well,  I  wouldn't  interpret  that  controversy 
quite  like  that,  Mr.  Bell. 

Q.  Well,  the  question  of  whether  or  not  it  is  a 
conditional  sales  contract  that  you  have  told  the 
jury  that  it  was,  it  is  just  your  opinion  that  it  is, 
isn't  it? 

A.  Well,  to  answer  that,  I  would  say  this,  that 
the  contract  speaks  for  itself  and  I  haven't  got  it 
before  me.  But  we  acted  and  proceeded  and  took 
possession  under  it  as  if  it  were  a  conditional  sales 
contract. 

Q.  Mr.  Medley,  do  you  know — did  you  know  or 
were  you  advised  of  the  fact  before  you  directed 
your  company  to  take  possession  of  that  tractor 
that  Mr.  Brown  had  agreed  with  Mr.  Agostino  to 
call  it  square  for  the  tractor  and  not  sue  each  other 
about  it  [438]  more  than  two  years  before  that? 

A.  The  only  way  I  can  answer  that,  Mr.  Bell,  is 
that  Mr.  Brown  says  he  had  no  such  agreement 
with  Mr.  Agostino. 
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Q.  But,  now,  if  they  did  have  such  an  agreement 
you  would  not  have  advised  them  to — if  Mr.  Brown 
had  told  you  he  had  that  agreement  you  would  not 
have  advised  them  to  take  the  tractor,  would  you? 

Mr.  Boochever:  Object  to  that;  it  is  pure  con- 
jecture. 

The  Court:    Objection  is  sustained. 

Mr.  Bell :    Exception. 

Q.  You  do  know  as  a  lawyer  if  that  agreement 
did  take  place  it  would  be  binding,  wouldn't  it? 

A.     Please  repeat  that. 

Q.  If  there  was  a  controversy  between  Agostino 
claiming  he  had  paid  $16,000  in  money  and  timber 
for  that  tractor  and  Mr.  Brown  was  still  claiming 
more  and  claiming  he  had  not  paid  that  amount 
and  the}^  were  in  a  quarrel  about  it  and  then  they 
did  agree  to  each  refrain  from  sueing  the  other 
and  had  been  threatening  to  sue  each  other  up  to 
that  time,  you  will  admit  that  that  would  be  a  bind- 
ing agreement  if  Mr.  Brown,  Vice  President  of  the 
Ellamar  Packing  Company,  in  charge,  did  make 
that  agreement,  wouldn't  you? 

Mr.  Boochever:  Object  to  that  question  as  pure 
conjecture,  same  objection. 

The  Court :    Objection  is  sustained.  [439] 

Mr.  Bell:  Exception.  We  want  to  make  an 
offer  of  proof,  then.  Your  Honor. 

The  Court :    The  jury  will  retire  to  the  jury  room. 

Mr.  Bell:  We  offer  to  prove  by  this  witness,  if 
he  were  permitted  to  answer,  that  question,  that  he 
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would  admit  that  if  that  kind  of  an  agreement  had 
been  made  and  he  had  known  about  it  he  would  not 
have  advised  attempting  to  take  the  tractor  because 
the  contract  would  have  been  binding  and  that  his 
action  in  taking  it  or  directing  his  company  to 
retake  it  was  not  based  upon  the  theory  that  Mr. 
Brown  had  made  such  understanding  but  was  made 
without  his  knowledge  of  such  an  agreement. 

Mr.  Boochever :  Well,  of  course,  that  is  obviously 
calling  for  a  conclusion  of  law  from  the  witness  and 
there  is  no  testimony  at  all  in  regard  to  such  an 
agreement  having  been  made.  The  testimony  is 
to  the  contrary. 

Mr.  Bell:  Your  Honor,  I  call  attention  before 
you  ruled  on  the  statement  of  counsel  that  the 
whole  thing  is  merely  an  opinion  of  the  witness — 
everything  he  has  testified  to — outside  of  the  fact 
that  he  has  been  and  is  attorney  for  the  Ellamar 
Packing  Compan}^  and  that  no  part  of  it  is  our  con- 
tention should  have  been  admitted  but  since  it  has 
been  admitted  over  the  objections  of  the  defendants 
then  we  have  the  right  to  cross-examine  on  that  line. 

The  Court:  The  objection  is  sustained  and  the 
offier  to  prove  excluded.  [440] 

Mr.  Bell:     Exception,  please. 

Mr.  Boochever:  Your  Honor,  at  this  time  we 
might  also  mention  outside  the  present  of  the  jury 
that  in  the  copy  of  the  complaint  which  was  intro- 
duced into  evidence  yesterday  in  that  Ellamar  Pack- 
ing  Company   case,   the   copy   prepared    does   not 
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include  a  copy  of  the  conditional  sales  contract  made 
a  part  of  the  complaint  and  we  meant  that  to  be 
included  quite  naturally  in  the  evidence  when  the 
complaint  is  introduced. 

Mr.  Bell :  I  will  agree  that  copy  that  is  attached 
to  the  other  complaints  ahead  may  be  substituted 
and  even  detached  and  attached  to  this  instrument. 

Mr.  Boochever :  That  is  perfectly  satisfactory, 
your  Honor. 

Mr.  Bell :  And  we  will  notify  the  Court  in  ad- 
vance that  we  will  ask  an  instruction  as  to  wiiether 
or  not  that  w^s  a  conditional  sales  contract  or  a 
straight  out  and  out  sale,  and  we  would  like  to  have 
a  copy  of  it  before  the  Court  as  soon  as  we  could 
and  we  will  try  and  get  that  done  right  aw^ay,  because 
we  contend  that  it  was  an  out  and  out  sale  and  not 
a  conditional  sales  contract  at  all. 

The  Court:  As  I  understand,  then,  you  have 
stipulated  that  a  copy  of  the  contract,  whether  it 
was  a  conditional  sales  contract  or  not,  may  be 
attached  to  the  complaint  or  to  the  amended  com- 
plaint in  the  suit  of  Agostino  against  the  Ellamar 
Packing  Company  which  goes  to  the  jury? 

Mr.  Bell :     That  is  right.  [441] 

Mr.  Boochever:    That  is  right. 

Mr.  Bell :  But  with  the  understanding  that  Your 
Honor  will  instruct  one  way  or  the  other  as  to 
whether  it  is  or  is  not  a  conditional  sales 

Mr.  Boochever:     I  object  to  that  understanding. 

The  Court:     It  can't  be — no,  if  that  is  a  part 
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of  the  stipulation  it  shouldn't  be  entered  because  I 
could  make  no  commitment  to  instruct  on  that 
point  at  all.  We  are  not  trying  the  Ellamar  Pack- 
ing suit.  I  wouldn't  be  prepared  to  pass  upon  it 
until  I  hear  all  the  evidence  of  the  suit.  I  could 
not  pass  upon  it  upon  this  brief  fragmentary  evi- 
dence. From  what  I  understand  from  my  inade- 
quate recollection  of  it,  one  of  the  vital  issues  to  be 
decided  upon  the  suit  is  that  in  the  Agostino  versus 
Ellamar  Packing  Company. 

Mr.  Bell :  That  is  correct,  but  the  instrument 
itself  will  determine  whether  or  not  it  is. 

The  Court:  As  far  as  I  can  see,  Mr.  Bell,  I  will 
not  be  justified  at  all  in  passing  upon  the  legal 

Mr.  Bell:  Well,  think  it  over  and  we  will  ask 
an  instruction. 

The  Court :  But  your  stipulation  still  stands  that 
a  copy  of  it  may  go  to  the  jury — a  copy  of  the 
complaint  of  Agostino  versus  Ellamar  Packing 
Company  ? 

Mr.  Bell:  We  will  stipulate  it  can  be  attached 
to  the  complaint  because  it  should  have  been  at- 
tached. On  that  theory  [442]  it  should  have  been 
attached  and  if  it  isn't,  why,  we  intended  to  attach 
it  and  we  will  attach  one  to  the  end. 

The  Court:     Any  further  cross-examination. 

Q.  (By  Mr.  Bell)  :  Mr.  Medley,  have  you  rep- 
resented Mr.  Morgan  in  other  litigation? 

A.     Do  I  represent  Mr.  Morgan  ? 

Q.     Yes.  A.     No,  sir. 
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Q.  Have  you  represented  the  Columbia  Lumber 
Company!  A.     No,  sir. 

Q.     And  you  live  in  Seattle,  do  you? 

A.     Yes,  sir. 

Q.  And  did  you  volunteer  your  testimony  here 
in  this  case'? 

A.  No,  sir,  I  am  u]d  here  on  other  business  and 
Mr.  Boochever  spoke  to  me  about  the  case  yesterday. 

Q.     You  haven't  been  subpoenaed,  have  you? 

A.     No,  sir. 

Q.  I  mean  you  are  a  volunteer  witness  here  at 
this  time  ? 

A.     I  am  here  as  a  courtesy  to  Mr.  Boochever. 

Q.     As  a  what? 

A.  As  a — I  came  here  as  a  courtesy  to  Mr. 
Boochever. 

Q.  That  is  one  of  the  attorneys  for  the  de- 
fendant? A.     Yes,  sir. 

Mr.  Bell:    That  is  all.  [443] 

The  Court:     That  is  all. 

Mr.  Boochever:     That  is  all. 

The  Coui't :     Another  witness  may  be  called. 

GEORGE  B.  SCMIDT 

called  as  a  witness  herein,  l)eing  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Boochever: 

Q.     What  is  your  name? 
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A.     George  B.  Scmidt. 

Q.     What  is  your  occupation,  Mr.  Scmidt? 

A.  I  am  assistant  to  the  Manager  of  the  Co- 
himhia  Lumber  Company. 

Q.  Calling  your  atention  to  July  of  1948,  what 
was  your  occupation  then? 

A.  The  same — Assistant  to  the  Manager — to  the 
President. 

Q.  Did  you  in  that  capacity  ever  have  occasion 
to  sign  any  checks  made  payable  to  the  Clerk  of 
the  Court  or  to  Bruno  Agostino? 

A.     Yes,  sir,  I  did. 

Q.  I  show  you  Defendant's  Exhibits  H,  I  and 
J  and  ask  you  if  you  can  identify  them  ? 

A.     Yes,  I  can. 

Q.     What  are  they? 

A.  They  were  checks  tendered  in  payment  of 
equipment  that  we  [444]  were  to  ])uy  from  Bruno 
Agostino. 

Q.     Do  you  know  when  those  checks  were  signed? 

A.  Approximately  sometime  between  July  10th — 
well,  it  w^as  about  July  10th  was  about  the  day  they 
wore  signed,  al)0ut  then. 

Q.  Do  you  recognize  the  signatures  that  were  on 
those  checks?  A.     I  do. 

Q.     Whose  signatures  are  they? 

A.     Thomas  Morgan,  the  President,  and  my  own. 

Mr.  Boochever:  At  this  time  we  would  like  to 
offer  these  checks  into  evidence  as  Defendant's  Ex- 
hibits H,  T  and  J. 
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Mr.  Bell :  Object  to  them,  they  are  incompetent, 
irrelevant,  not  within  the  issue  and  no  proper  foun- 
dation laid. 

The  Court:  Objections  are  overruled  and  they 
may  be  admitted  and  marked  as  Defendant's  Ex- 
hibits H,  I  and  J. 

Q.  ■  (By  Mr.  Boochever)  :  Mr.  Scmidt,  after  the 
signing  of  those  checks  did  you  have  any  further 
connection  with  them? 

A.  Yes,  I  took  the  checks  up  to  Mr.  McCarrey's 
office  and  he  was  representing  the  Columbia  Lumber 
Company  in  this  transaction  and  I  gave  them  to  him 
sometime  around  between  the  10th  and  the  15th  or 
the  20th  of  July. 

Q.  And  did  you  give  Mr.  McCarrey  any  instruc- 
tions as  to  what  to  do  with  those  checks  as  the  at- 
torney for  the  Columbia  Lumber  Company? 

Mr.  Bell:  I  object  to  that — a  communication  be- 
tween an  [445]  attorney  and  client  would  not  be 
binding  upon  our  clients  unless  they  were  j^resent 
and  heard  it  or  knew  about  it. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

The  Witness:  I  gave  the  checks  to  Mr.  McCar- 
rey and  told  him  that  they  were  to  be  used  in  the 
purchase  of  this  equipment  when  and  if  the  contract 
was  fulfilled. 

Ml'.  Bell:  Now,  Your  Honor,  I  move  to  strike 
the  second  part  of  the  answer  w^here  he  said  he  told 
Mr.  McCarrey  to  give  them  to  or  to  use  them  or 
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give  them  to  Mr.  Agostino  if  the  purchase  went 

through,  because  that  is  purely  a  conversation. 

The  Court:  Motion  is  denied;  exception  will  be 
noted. 

Mr.  Bell :     Exception. 

Q.  (By  Mr.  Boochever) :  Now,  did  you  state 
anything  in  regard  to  what  you  meant  by  "if  the 
contract  went  through"? 

A.  Well,  there  were  conditions  which  were  to  be 
fulfilled  and  if  they  were  fulfilled  then  the  contract 
would  be  valid. 

Q.     Do  you  know  what  the  conditions  were? 

Mr.  Bell :  Object  to  that  as  being  incompetent, 
irrelevant  and  immaterial  what  he  knew  about  it. 

The  Court:  Did  you  participate  in  any  of  the 
conversations  between  Agostino  and  Mr.  Morgan  ? 

The  Witness:     Did  I?   No,  no,  sir. 

The  Court:  All  you  know  about  it  is  what  Mr. 
Morgan  told  [446]  you? 

The  Witness:     That  is  right. 

The  Court:  Objection  is  sustained — hearsay  tes- 
timony. 

Q.  (By  Mr.  Boochever)  :  Mr.  Scmidt,  in  giving 
your  instructions  to  Mr.  McCarrey,  did  you  tell  him 
on  what  conditions  to  turn  over  the  checks? 

Mr.  Bell :  I  object  to  that  as  purely  a  hearsay,  a 
self-serving  declaration,  incompetent,  irrelevant,  im- 
material, not  within  the  issues  of  the  case  and  for 
the  further  reason  no  foundation  has  been  laid. 

The  Court:     Objection  is  overruled. 
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The  Witness :     Repeat  your  question,  please. 
Mr.  Boochever:     Read  the  question. 

(Question  read.) 

The  Witness:     Yes,  I  told  him. 

Mr.  Bell:  I  object  to  that,  he  has  answered  the 
question. 

The  Court:     Overruled. 

Mr.  Bell :     Exception. 

The  Witness:  Yes,  I  told  him  that  we  had  to 
follow  the  conditions  outlined  in  the  contract  and 
if  they  were  not  complied  with,  why,  then,  they 
were  not  to  be  surrendered. 

Mr.  Bell:  Now,  I  move  to  strike  the  answer  as 
not  responsive  to  the  question — the  question  was 
^*Did  you  tell  him  something"? 

The  Court :     Motion  is  denied.  [447] 

Mr.  Boochever:     No  further  questions. 

The  Court:     Counsel  for  plaintiff  may  examine. 

Cross-Examination 
By  Mr.  Bell: 

Q.  Did  you  sign  the  checks — do  you  sign  the 
ordinary  checks  at  the  Columbia  Lumber  Company  % 

A.     Yes,   I  have  that  privilege. 

Q.  What  kind  of  a  check  book  did  you  use  for 
issuing  those — I  mean  for  issuing  any  checks  that 
you  write  over  there  % 

A.  We  usually  have  a  regular  check — the  regular 
form. 

Q.     And  is  it  numbered? 

A.     Well,  usually  the  checks  are  numbered.    In 
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this  particular  case  they  were  not  for  the  reason 
we  issued  them  in  the  office  here  at  Anchorage  and 
the}^  usually  come  from  Juneau  where  we  do  have 
the  regular  sequence  of  checks.  In  this  case  there 
was  time  when  we  didn't  have  it  to  do  so  we  did 
it  here. 

Q.  Do  you  pay  bills  to  your  employees  and  other 
people  here  in  Anchorage  with  checks  that  you  sign "? 

A.  Yes,  I  can  do  that,  too,  but  we  carry  two 
different  accounts  here — we  carry  a  general  account 
and  we  carry  a  revolving  account  for  the  yards  and 
on  each  of  those  I  have  the  authority  to  sign. 

Q.  Now,  do  you  use  numbers  on  those  checks, 
now  ?  A.     Yes,  that  is  right. 

Q.  You  have  used  numbers  for  that  purpose  all 
the  way  through,  [448]  I  believe  you  stated'? 

A.     We  do,  yes,  there  are  excei^tions,  though. 

Q.  Now  these  checks  are  made  on  just  a  plain 
check — Columbia  Lumber  Company  name  doesn't 
appear  on  it  only  on  a  typewriter  down  at  the  bot- 
tom, does  it?  A.     That  is  right. 

Q.  That  is  what  we  would  use  if  we  just  walked 
in  the  bank — what  is  called  a  counter  check  at  the 
bank?  A.     That  is  right. 

Q.  Now  the  checks  that  you  pay  bills  with  here 
in  town,  the  Columbia  Lumber  Company  name  is 
printed  on  them,  isn't  it?  A.     That  is  right. 

Q.  Now,  when  did  you  stai-t  using  printed  checks 
for  the  payment  of  bills  here? 

A.     We  always  have  used  printed  checks. 

Q.     You  have  always  used  them? 
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A.     That  is  right. 

Q.  Are  you  sure  that  you  talked  to  Mr.  McCar- 
rey  when  you  went  up  to  liis  office? 

A.     Certainly  I  talked  to  Mr.  McCarrey. 

Q.     Do  you  know  about  what  time  that  was? 

A.  Sometime  between  the  10th  and  probably  the 
15th  or  20th  of  the  month.  I  don't  recall  the  exact 
date  but  I  do  know  it  was  along  about  that  time.  I 
had  been  in  Juneau  along  about  the  4th  of  July 
and  I  got  back  here  about  the  7th  or  the  8th  and 
it  [449]  was  after  I  returned. 

Q.  Do  you  know  why  those  checks  are  dated 
different  dates? 

A.  They  are  dated  diiferent  dates — they  were  to 
be  paid  on  those  particular  dates  on  which  they 
were  dated. 

Q.  And  you  don't  know  why  that  Bruno  Agos- 
tino has  never  seen  those  checks  up  to  this  time, 
do  you  ?  A.     No. 

Q.  Do  you  have  any  idea — can  3^ou  tell  the  jury 
any  idea  why  they  weren't  delivered  to  Mr.  Agos- 
tino or  to  his  attorney? 

A.     Well,  I  don't  know  that,  only  by  hearsay. 

Q.  Then  one  was  payable  to  the  Court  Clerk  for 
$3,300.00,  isn't  it?  A.     Yes,  that  is  right. 

Q.  And  that  was  never  delivered  to  the  Court 
Clerk,  was  it? 

A.     I  don't  know  that,  couldn't  tell  you. 

Q.  It  doesn't  show  cash  through  any  bank,  does 
it?  A.     No,  it  doesn't. 
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Q.  It  never  has  been  cleared  through  the  bank 
and  charged  to  the  Columbia  Lumber  Company  ac- 
count? A.     Not  that  I  know  of. 

Q.     Did  you  ever  stop  payment  on  them? 

A.     No,  sir. 

Q.  And  you  didn't  know  where  they  went  to 
until  now? 

A.  Well,  no,  I  don't  know,  I  couldn't  tell  you 
where  the}^  were  held.  I  knew  where  they  were 
held  but  I  didn't  see  them.  [450] 

Q.  Did  you  intend  that  your  attorney,  Mr.  Mc- 
Carrey,  should  give  them  to  Bruno  Agostino  ? 

A.  No,  we  intended  to  give  them  to  his  attorney 
after  this  thing  was  settled. 

Q.     x\fter  it  was  settled? 

A.  After  the  terms  of  the  contract  were  con- 
summated. 

Q.  What  more  was  to  be  done  by  the  terms  of 
the  contract  ?  A.     Well,  as  I  understood  it 

Q.  No,  not  what  you  understood;  what  did  you 
know  about  it  was  to  be  done? 

A.  Just  telling  you  he  had  to  abide  by  the  con- 
ditions that  were  stated  in  the  contract  and  that  was 
]Mr.  McCarrey's  lookout  not  mine. 

Q.  And  then  that  so  far  as  you  know  had  been 
done  before  the  contract  was  signed,  had  it  not? 

A.  No,  it  hadn't  been.  That  is,  I  was  told  it 
hadn't  been. 

Q.     You  saw  the  contract,  didn't  you? 

A.     Yes. 
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Q.  And  the  contract  was  tliat  $3,300.00  was  to 
immediately  be  deposited  with  tlie  Clerk  of  the 
Court? 

A.  Providing  he  was  willing  to  go  through  \\dth 
the  contract  as  stated.  Well,  apparently,  it  wasn't 
done. 

Q.  He  had  signed  it  all  right  and  turned  it  over 
to  your  Manager  or  President  of  the  Columbia  Lum- 
ber Company,  hadn't  he? 

A.     I  don't  know  that.  [451] 

Q.     Well,  haven't  you  ever  seen  the  contract? 

A.  Yes,  ])ut  I  don't  know,  I  didn't  see  it  after 
it  was  signed. 

Q.  You  saw  it  after  Agostino  signed  it,  didn't 
you  ? 

A.     No,  before  it  was  signed  I  read  the  contract. 

Q.     Where  did  you  read  that? 

A.  Well,  I  don't  recall  where  I  read  it.  I  know 
I  read  it.    I  knew  the  conditions  of  it. 

Q.     About  what  date  was  that  that  you  read  it? 

A.     I  couldn't  tell  you  that,  I  don't  remember. 

Q.  Couldn't  you  tell  us  whether  it  was  spring, 
summer  or  fall  or  what  time? 

A.     No,  I  can't  recall  off-hand. 

Q.  Where  did  you  read  it ;  where  were  you  when 
you  read  it? 

A.  I  don't  remember  whether  it  was  Juneau  or 
whether  it  was  here,  I  know  I  read  it,  that  is  all. 

Q.     And  it  had  never  been  signed  by  Agostino? 

A.     It  wasn't  at  the  time  I  saw  it,  no. 
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Q.  Are  you  sure  you  didn't  read  it  over  in  Mr. 
Butcher *s  office?  A.     No. 

Q.     You  are  jDositive  of  that  ?  A.     No. 

Q.  I  hand  you  a  paper  that  has  been  marked 
Identfiication  No.  35,  I  will  ask  you  to  state  if  you 
have  ever  seen  that  or  a  similar  one?  [452] 

A.  Yes,  these  are  payroll — these  look  like  pay- 
roll che<^ks.  That  is,  they  are  identical  to  a  payroll 
check. 

Q.  T  will  ask  you  to  examine  36  and  see  if  it 
indicates  the  same  thing?  A.     That  is  right. 

Q.  Now  do  you  notice  a  number  on  these — on 
each  of  those? 

A.  No,  there  is  no  number  on  that  section  of  it. 
The  number  goes  on  the  check  2:)roper,  this  is  just 
an  adenda  to  the  check. 

Q.  Mr.  Scmidt,  the  check  then  that  this  was  at- 
tached to  had  the  number  on  it? 

A.     That  is  right. 

Q.     Are  they  made  out  to  bend  back  to  be  double? 

A.     That  is  right. 

Q.  You  don't  use  a  book  for  those,  they  are  just 
printed,  are  they?  A.     With  the  checks? 

Q.     Yes.  A.     Yes,  they  are  just  printed. 

Q.     And  that  is  what  you  call  a  voucher? 

A.  A  voucher.  We  have  a  duplicate  of  that 
sheet. 

Q.  Do  you  have  the  duplicate  of  these  other 
checks  that  you  examined  there?  A.     No. 

Q.     Can  you  tell  the  jury  why  you  didn't  use  the 
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same  kind  of  checks  to  give  to  Mr.  McCarrey  that 

you  used  on  these  others?  [453] 

A.  Yes,  I  can  tell  you  very  easily.  Those  checks 
were  made  here  in  Juneau — Anchorage  and  the 
General  Account  ^'hecks  are  only  held  in  Juneau 
and  we  made  those  up  when  we  were  here  in  An- 
chorage in  order  to  present  these  to  give  them  to 
Mr.  McCarrey  to  present  to  Mr.  Agostino  or  his 
attorney. 

Q.  Well,  they  are  made  out  on  the  Bank  of 
Alaska  right  here  in  Anchorage,  aren't  they? 

A.     On  the  General  Fund. 

Q.  But  the.y  are  made  on  the  Bank  of  Alaska, 
aren't  they?  A.     That  is  right. 

Q.  And  you  say  you  used  them  away  back  when 
Blacky  Helmer  was  working  for  you — those  dupli- 
cate forms  then? 

A.  Yes,  l3ut  that  is  again  on  a  revolving  fund, 
Whittier.  We  have  a  revolving  fund  for  every  bank 
which  is  independent  from  entirely  from  the  Gen- 
eral Fund  account  which  is  controlled  at  Juneau 
and  these  checks  that  were  issued  were  issued  on  a 
General  Fund  at  Juneau  over  which  the  various 
branches  have  no  control  whatever  and  they  don't 
issue  any  checks  on  it.  It  is  only  Juneau  or  the 
authorities  that  have  the  authority  to  sign  on  the 
Juneau  General  Fund  that  can  sign  those  General 
Fund  checks. 

Q.  Does  Mr.  Morgan  have  authority  to  sign 
them  ? 
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A.     Why,  certainly,  he  has  authority  to  sign  those. 

Q.  He  signed  those  Bank  of  Alaska  counter 
checks  that  you  have  seen,  didn't  he*? 

A.     That  is  right.  [454] 

Q.  You  don't  know  why  Mr.  Morgan  didn't  use 
the  regular  form  check  for  that,  do  you? 

A.  We  didn't  have  any  here  and  we  had  to  do  it 
here. 

Q.     And  you  didn't  have  any  number  on  these? 

A.     That  is  right. 

Q.  Did  you  ever  make  a  number  or  give  them 
a  niunber? 

A.  I  don't  know  if  the  Juneau  office  did  but 
they  were  notified  of  the  issuance  of  those  checks, 
as  I  recall  it. 

Q.     As  you  recall  it?  A.     Yes. 

Mr.  Bell :     I  think  that  is  all. 

The  Court:     That  is  all. 

Mr.  Boochever :  I  have  one  other  question  of  the 
witness,  Your  Honor. 

Redirect  Examination 

By  Mr.  Boochever: 

Q.  Mr.  Scmidt,  I  show  you  a  copy  of  a  sales 
agreement  and  ask  you  if  it  was  an  unsigned  copy 
like  this  that  you  refer  to 

Mr.  Bell :  I  object  to  it  as  leading  and  sug- 
gestive. 

The  Court:  Yes,  the  objection  is  sustained,  tell- 
iuti'  the  witness  what  answer  to  make. 
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Mr.  Boochever:  I  am  sorry,  Your  Honor,  I  had 
no  intention  of  doing  that,  if  I  did. 

Q.  Mr.  Scmidt,  you  referred  to  Mr.  Bell  about 
seeing  an  unsigned  copy  of  an  agreement [455] 

A.     That  is  right. 

Q.     1  ask  you  to  look  over  this  copy  of  an 

agreement  to  see  if  it  is  similar  or  like  the  one 
you  saw  ?  A.     Yes,  it  is. 

Mr.  Boochever:  I  think  I  should  have  this 
marked  for  identification  here. 

The  Court:     It  may  be  so  marked. 

The  Clerk:  Defendant's  Exhibit  M  for  identi- 
fication. 

The  Court:  Defendant's  Exhibit  M  for  identi- 
fication. 

Q.  (By  Mr.  Boochever)  :  Now,  on  the  last  ])age 
of  this  copy  I  would  like  you  to  look  at  that  and 
ask  you  if  that  is  similar  to  the  codv  you  saw*? 

Mr.  Bell :  Object  to  that  as  leading  and  sugges- 
tive, incompetent,  irrelevant  and  not  proper  re- 
direct and  it  is  not  based  upon  any  of  the  pleadings 
in  the  case  and  no  proper  foundation  laid. 

The  Court :     Well,  it  is  leading  but  it  may  stand. 

The  Witness:  Well,  the  only  thing  is  I  didn't 
see  the  signature  of  Bruno  Agostino  on  it  originally. 
It  was  simply  blank  as  I  recall,  nor  was  it  signed 
by  Mr.  Morgan. 

Mr.  Boochever:  No  further  questions.  Your 
Honor. 
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Reci'oss-Examination 

By  Mr.  Bell : 

Q.  Mr.  Scmidt,  do  you  know  where  that  pink 
copy  came  from? 

A.     Haven't  the  least  idea,  no.  [456] 

Q.     You  never  did  see  that  one  before? 

A.     No,  sir. 

Q.     Was  it  a  short  copy  like  that? 

A.     No,  legal. 

Q.     It  was  legal  that  you  saw? 

A.  That  is  right.  T  was  looking  there  at  the 
money  involved. 

Q.  •  The  copy  you  saw  was  on  legal  paper,  wasn't 
it?  A.     Yes,  something  like  that. 

Q.  You  don't  have  any  idea  who  made  up  that 
pink  one  there?  A.     Absolutely  not. 

Q.  And  that  pink  one  couldn't  be  made  at  the 
same  time  at  the  typewriter  as  this  one,  could  it, 
because  the  contract  itself  is  longer  than  this,  about 
two  or  three  inches,  isn't  it? 

A.  Your  guess  is  as  good  as  mine,  I  don't  sup- 
pose so. 

Q.     You  can  tell  by  comparing  these? 

A.     Also  you  can  too. 

Mr.  Boochever:  I  object  to  the  question,  it 
speaks  for  itself. 

The  Witness :     I  would  say  no. 

The  Court:     It  hasn't  been  offered  in  evidence. 

Q.  (By  Mr.  Bell)  :  It  couldn't  be  made  at  the 
same  stroke  of  the  typewriter,  could  it? 
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A.     No. 

Q.     And  you  don't  know  where  this  came  from? 

A.     No. 

Q.  I  call  your  attention,  Mr.  Scmidt,  this  type- 
written copy  that  you  see  has  the  signatures  typed 
in,  doesn't  it? 

A.  That's  is  right,  I  said  I  didn't  see  any  sig- 
natures. I  testified  I  didn't  see  any  signatures  on 
the  copy  I  seen. 

Q.  Then  it  couldn't  have  been  this  one  you  saw, 
could  it'? 

A.  No,  the  context  was  probably  the  same  but  as 
far  as  the  money  value  was  concerned,  that  is. 

Q.     But  the  copy  you  saw  was  on  legal  paper? 

A.     That  is  right. 

Mr.  Bell :     That  is  all. 
,  Mr.  Boochever:     No  further  questions. 

The  Court :  That  is  all.  Another  witness  may  be 
called. 

Mr.  Boochever:  Your  Honor,  this  next  witness 
I  see  is  in  the  court  room  here.  I  don't  believe  that 
he  is  about  to  testify  to  anything  that'  was  testified 
to  while  he  was  here,  in  fact  I  know  it  isn't,  it  is 
on  an  entirely  different  point. 

The  Court :     Very  well,  he  may  come  forward. 

Mr.  Bell :  Your  Honor,  before  this  witness  testi- 
fies, since  he  has  been  called  from  the  floor  of  the 
court  room  and  the  rule  has  been  required  by  the 
defendants,  I  must  object  to  him  testifying  at  all 
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unless  I  am  given  some  right  to  first  ask  some 
preliminary  questions. 

The  Court :     You  may  ask  him. 

WINFIELD  ERVIN 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows : 

Mr.  Bell:     Where  do  you  live? 

The  Witness:    Anchorage,  Alaska. 

Mr.  Bell:  When  did  you  first  hear  any  part  of 
the  trial  in  this  case? 

The  Witness:    This  morning. 

Mr.  Bell:  And  you  have  been  in  the  court  room 
since  the  time  we  started  this  morning? 

The  Witness:    About  25  minutes  after  ten. 

Mr.  Bell :  You  were  here  when  we  started  putting 
on  evidence? 

The  Witness :  I  was  here.  You  were  just  finish- 
ing with  Mr.  Medley. 

Mr.  Bell:     And  you  have  been  here  ever  since? 

The  Witness:     That  is  right. 

Mr.  Bell :    And  in  the  court  room  ? 

The  Witness :    That  is  right. 

Mr.  Bell:     I  object  to  the  witness  testifying. 

Mr.  Boochever:  The  witness  will  be  asked  noth- 
ing in  regard  to  any  of  the  matters  which  the  wit- 
ness, Mr.  Scmidt,  testified  or  the  witness,  Mr. 
Medley,  testified. 

The  Court:  Was  the  witness  warned  to  stay  out 
of  the  court  room  ? 

Mr.  Boochever:     No,  Your  Honor,  I  don't  be- 
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lieve  I  warned  [459]  this  witness  to  stay  out  of  the 
court  room.    I  did  not  tliiiik  he  would  come  in. 
The  Court :     Objection  overruled. 

Direct  Examination 
By  Mr.  Boochever: 

Q.     What  is  your  name? 

A.,    Winfield  Ervin. 

Q.     What  is  your  occupation,  Mr.  Ervin? 

A.  Manager  of  the  Caterpillar  Branch  of  the 
Northern  Commercial  Company,  3rd  District. 

Q.     For  how  long  have  you  been  so  occupied? 

A.     Since  1937. 

Q.  Are  you  familiar  with  the  various  models  of 
caterpillar  tractors?  A.     Yes,  sir. 

Q.     Are  you  familiar  with  their  values? 

A.     In  a  vague  way. 

Q.  That  is  your  business  handling  them  and 
selling  them?  A.     That  is  right. 

Q.  Now,  approximately  how  old  would  a  cater- 
pillar tractor,  model  RD-7,  No.  9G4602  be? 

A.     Well,  I  would  say  over  eight  years  old. 

Q.     And  how  about  a  model  RD-8,  No.  1H2364? 

A.     Over  eight  years  old. 

Q.  And  now  what  is  the  normal  life  as  far  as 
a  depreciation  [460]  schedule  is  concerned  of  a 
caterpillar  tractor  used  in  a  logging  operation? 

Mr.  Bell:  I  object  to  it  unless  he  testifies  that 
he  knows  or  is  qualified  along  that  line.  He  might 
understand  caterpillars  well  but  not  know  the  length 
of  life  of  a  caterpillar  in  a  logging  operation.' 
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The  Court:     Objection  is  sustained. 

Q.  (B}^  Mr.  Boochever) :  Are  you  familiar  with 
the  depreciation  schedules  that  are  usually  set  up 
for  caterpillar  tractors  used  in  logging-  operations? 

Mr.  Bell:  I  object  to  that,  it  wouldn't  be  con- 
trolling in  this  case. 

The  Court:     It  may  throw  some  light  on  it. 

Mr.  Bell:  I  object  further  on  the  theory  that 
it  is  not  within  the  pleadings,  no  proper  foundation 
laid,  the  witness  is  not  shown  to  be  qualified  to 
testify  on  that  particular  subject  and  for  the  further 
reason  it  is  incompetent,  irrelevant,  and  immaterial. 

The  Court:    Overruled. 

Q.  (By  Mr.  Boochever)  :  Would  you  answer 
the  question,  please? 

A.  Well,  I  believe  it  is  customary  for  income 
tax  purposes  only  to  set  up  a  depreciation  schedule 
4  to  5  years  is  allowable,  as  I  understand,  by  the 
Internal  Revenue.  That  doesn't  necessarily  [461] 
mean  that  the  machine  will  be  entirely  worn  out  in 
that  length  of  time. 

Mr.  Bell:  Now,  Your  Honor,  I  move  to  strike 
the  answer  as  not  being  responsive  to  the  question 
for  the  further  reason  it  is  now  made  it  by  the 
answer  has  made  itself. 

The  Court :  Motion  is  granted.  The  answer  shows 
that  the  testimony  is  valueless  because  the  income 
tax  people  may  have  a  formula  all  of  their  own 
which  has  no  necessary  bearing  upon  any — on  any 


vs.  Bruno  Agostino,  et  al.  515 

(Testimony  of  Winfield  Ervin.) 

of  the  testimony  that  has  been  given  here.     Jury 

will  disregard  the  answer. 

Q.  (By  Mr.  Boochever) :  Mr.  Ervin,  what  would 
be  the  effect  on  a  tractor  of  being  immersed  in  salt 
water  % 

Mr.  Bell :  Object  to  that  for  the  reason  he  has 
not  yet  qualified  himself,  that  would  take  the  chem- 
ist Of  someone  else. 

The  Court:  Not  necessarily,  but  he  hasn't  quali- 
fied, at  all.    Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Mr.  Ervin,  are  you 
familiar  with  the  rej)air  work  that  is  done  on  cater- 
pillar tractors'?  A.     I  believe  so. 

Q.  Have  you  had  occasion  to  examine  tractors 
that  were  immersed  in  salt  water? 

A.  Not  in  salt  water;  I  have  seen  them  immersed 
in  nuid  and  water.  [462] 

Q.  And  do  you  know  what  the  effect  would  be 
on  a  caterpillar  of  being  immersed  in  salt  water? 

Mr.  Bell :  Your  Honor,  I  object  to  it  for  the 
reason  he  says  he  has  never  had  any  experience 
with  one  immersed  in  salt  water. 

The  Court:    He  has  asked  for  his  knowledge. 

The  Witness:  I  believe  it  would  be  more  detri- 
mental than  it  would  be  in  fresh  water. 

Mr.  Bell :  I  move  to  strike  the  answer  for  the 
reason  it  is  not  responsive  to  the  question  and  for 
the  further  reason  there  is  no  proper  foundation 
laid  and  also  that  the  witness  has  not  been  qualified 
on  that  specific  line. 
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The  Court:  The  motion  is  granted.  Jur}^  will 
disregard  the  answer. 

Q.  (By  Mr.  Boochever) :  Would  you  answer 
just  whether  you  know  just  what  the  effect  would 
be  in  general  w^ay  of  immersing  a  tractor  in  salt 
water  ? 

A.     Yes,  I  know  what  would  be  the  results  of  it. 

Q.     And  what  would  the  results  be? 

A.  Well,  I  know  it  would  have  to  be  taken  all 
apart  and  cleaned  up  immediately  otherwise  you 
wouldn't  have  much  left. 

Q.  Now,  taking  two  caterpillar  tractors  of  the 
age  of  the  two  that  numbers  were  given  to  you  and 
if  it  were  required  to  put  $10,000.00  into  those  trac- 
tors to  make  them  in  a  running  condition  so  that 
they  could  be  used  in  logging  operations,  [463]  could 
you  give  any  estimate  of  the  value,  from  your  knowl- 
edge of  the  going  value  of  caterpillar  tractors,  of 
such  tractors? 

Mr.  Bell:  Now,  I  object  to  that  for  the  reason 
it  is  incompetent,  irrelevant,  immaterial  and  not 
within  the  issues,  no  proper  foundation  laid,  and 
especially  there  is  no  numbers  j^roven  and  the  dates 
of  the  sale  of  the  tractors  have  not  been  proven  and 
the  tractor  if  setting  in  a  dry  place  would  not  de- 
teriorate at  all.  There  is  no  showing  as  to  the  use 
of  the  tractor. 

The  Court:    Objection  is  overruled. 

Mr.  Bell:    Exception. 
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Q.  (By  Mr.  Boochever)  :  Would  you  answer 
my  question,  please. 

The  Witness:    Read  the  question. 

(Question  read.) 

Mr.  Bell:  Your  Honor,  before  he  answers  that 
ma}^  I  state  one  further  objection.  This  is  a  hypo- 
thetical question  and  is  not  based  on  all  of  the 
evidence  that  is  before  Your  Honor  and  omits  and 
does  contain  statements  that  are  not  in  evidence 
before  Your  Honor,  therefore,  it  is  not  proper. 

The  Court:  You  are  asked  whether  or  not  you 
know  w^hat  the  value  of  the  tractors  are.  Answer 
that  question  yes  or  no. 

The  Witness:    No. 

Q.  (By  Mr.  Boochever)  :  Would  you  know^  what 
the  approximate  value  of  tractors  under  the  cir- 
cumstances that  I  described  there  in  March  of  1948 
would  [464]  have  been*? 

Mr.  Bell:  I  object  to  that  for  the  same  reasons 
above  stated. 

The  Court:    Overruled. 

The  Witness:  No,  I  couldn't  say  without  seeing 
the  tractors. 

Mr.  Boochever:    That  is  all. 

Cross-Examination 
By  Mr.  Bell : 

Q.  Mr.  Ervin,  tractors  could  be  made  eight  years 
aii'o  and  not  abused  in  operation  and  they  would  be 
in  fair  condition  yet,  wouldn't  they? 
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A.  That  depends  on  the  number  of  hours  of 
operation. 

Q.  You  don't  just  junk  it  as  lono-  as  it  is  usable, 
do  you*?  A.     No. 

Q.  And  you  do  trade  in — do  you  take  in  used 
tractors  on  new  ones  at  tim.es? 

A.     Haven't  had  to  yet;  they    are  pretty  scarce. 

Q.     They  are  still  awfully  scarce  yet,  are  they? 

A.    Yes. 

Redirect  Examination 
By  Mr.  Boochever: 

Q.  AVould  you  take  in  a  used  tractor  that  had 
been  immersed  in  salt  water  for  a  time? 

A.     No. 

Mr.  Boochever:     That  is  all.  [465] 

Mr.  Bell:  Now,  I  object  to  that,  of  course.  I 
didn't  attack  it  in  time  but  I  thought  he  had  stopped 
his  questions  and  Mr.  Ross  was  talking-  to  me  and 
I  didn't  attack  it,  but  the  question  is  evidently  just 
a  conclusion  of  the  witness  and  incompetent,  ir- 
relevant and  immaterial. 

The  Court:    Motion  is  denied. 

Mr.  Bell:     Exception. 

Recross-Examination 
By  Mr.  Bell : 

Q.  It  wouldn't  hurt  a  tractor  any  to  be  im- 
mersed in  salt  w^ater  if  it  was  taken  right  out  and 
washed  out  and  cleaned,  would  it? 

A.     I  don't  believe  so,  not  immediately. 

Q.     And  if  the  tractor 
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Mr.  Boochever:  I  don't  believe  the  witness  liad 
completed  his  answer. 

Q.  (By  Mr.  Bell) :  Do  you  want  to  say  some 
more  at  your  answer? 

A.     I  said  if  it  w^as  done  immediately. 

Q.     What  would  you  say  immediately — a  week? 

A.     No,  right  now. 

Q.  Right  now?  And  what  would  happen  to  a 
tractor  that  was  put  in  there,  it  was  all  oiled  and 
greased  as  an  ordinary  tractor  is  and  it  was  sub- 
mersred  and  taken  out  and  waited  a  week  before  it 
w^as  cleaned,  what  would  happen  to  it? 

A.     That  depends  on  how  long  it  was  immersed. 

Q.  Say  it  was  immersed  a  week,  we  will  give  it 
plenty  of  time,  wdiat  would  happen  to  it  then? 

A.  Just  the  same  as  would  happen  to  any  other 
metal,  it  would  be  ruined  in  salt  water. 

Q.     The  grease  protects  the  metal,  doesn't  it? 

A.     It  will  for  a  while  but  not  very  long. 

Q.  Boat  hulls  are  run  through  the  salt  water 
for  years — steel  hulls — don't  they?  You  know  that, 
don't  you? 

A.     They  are  all  painted,  aren't  they? 

Q.  Well,  tractors  would  be  greased  which  would 
even  be  better  for  it,  wouldn't  it? 

A.     You  don't  know  that  it  has  been  greased. 

Q.  Oh,  w^ell,  you  are  just  assuming  that  it  was 
cleaned  off  perfectly  clean  and  dry  and  was  sub- 
merged in  there,  are  you?  A.     No,  sir. 

Q.     Well,   now,   Mr.   Ervin,   if  the   tractor  was 
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taken  out  of  the  water  and  cleaned  and  was  put 
back  in  use  and  used  for  a  long-  period  of  time  and 
operated  normally,  that  wouldn't  indicate  that  it 
was  hurt  any  by  this  being  submerged,  would  it? 

A.     Probably  not. 

Q.  It  would  indicate  that  it  wasn't  hurt, 
wouldn't  it?  A.     Probably  so. 

Q.  Yes,  sir.  That  is  all.  Wait  just  a  moment. 
Say,  you  do  in  your  line  of  liusiness  take  old  cater- 
pillars in  and  recondition  them,  don't  you?  [467] 

A.     I  did  once. 

Q.  Well,  when  you  get  it  done,  was  it  in  good 
w^orking  order? 

A.  It  seemed  to  be.  The  boys  who  bought  it 
were  satisfied. 

Q.  And,  approximately,  what  did  it  cost  you  to 
recondition  that  thing? 

A.  Well,  this  was  a  small  model  tractor,  the 
smallest  one  we  make,  the  price  on  that  you  couldn't 
judge  by  every  tractor. 

Q.  About  what  would  it  cost  you  to  recondition 
that  one?    We  will  use  that  just  as  a  yardstick. 

Mr.  Boochever:  I  object  to  that  as  being  irrele- 
vant and  being  of  no  value  and  improper  redirect. 

The  Court:    Objection  sustained. 

Mr.  Bell:    Exception. 

The  Witness:    I  don't  remember. 

Q.  (By  Mr.  Bell) :  AAHiat  would  3^ou  charge  to 
recondition  an  old  RD-8  caterpillar? 

A.     No])ody  could  give  you  that  answer. 
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Q.  Well,  you  wouldn't  charge  over  $5,000,  would 
you,  to  recondition  one?  A.    Yes. 

Q.  You  would?  Did  you  ever  do  that  to  any- 
body? 

A.  I  just  got  two  out  of  the  shop  that  cost — a 
smaller  model  than  that — that  cost  $7,500.00  to  over- 
haul, and  they  weren't  completely  overhauled  then. 
One  of  them  was  Mr.  Morgan's  and  the  other  be- 
longed to  Lytle  and  Green.  [468] 

Q.  This  Mr.  Morgan  that  you  are  testifying  for 
now  ?  A.     Yes,  sir. 

Q.     Mr.  Morgan  is  a  friend  of  yours? 

A.     Surely. 

Mr.  Bell:     That  is  all. 

Further  Redirect  Examination 

By  Mr.  Boochever: 

Q.  Is  your  testimony  in  any  way  influenced  by 
the  fact  that  Mr.  Morgan  is  a  friend  of  yours,  Mr. 
Ervin?  A.     Not  whatsoever. 

Mr.  Boochever:    That  is  all. 

HERMAN  H.  ROSS 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Bell : 

Q.     State  your  name? 

A.     Herman  H.  Ross. 

Q.     Mr.  Ross,   after  you  were  employed  in  the 
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case  did  you  have  a  conversation  with  Mr.  McCar- 

rey? 

A.  Yes,  I  had  a  conversation  with  Mr.  McCarrey 
who  was  present  in  that  conversation. 

Mr.  Boochever:  Object  to  that  as  being  incom- 
petent, immaterial,  improper  cross,  not  being 

The  Court:  It  is  not  cross-examination  at  all. 
Do  you  wish  [469]  to  make  the  witness  your  wit- 
ness? 

Mr.  Bell:  Yes,  I  will  make  him  my  witness  for 
the  occasion  and  save  putting  him  back  on. 

Q.     About  w^hat  day  of  the  year  was  it? 

A.  Mr.  Bell,  it  was  in  the  fall  of  the  year.  I 
can't  say  exactly  when.  It  is  probably  around  the 
1st  of  September. 

Q.  \Yas  that  before  the  suit  had  been  filed  or 
after  this  suit  had  been  filed? 

A.  I  am  not  absolutely  sure  whether  that  first 
conversation  that  I  had  with  Mr.  McCarrey  was 
before  the  suit  was  filed  or  not. 

Q.     Was  Mr.  Morgan  present? 

A.  Mr.  Morgan  was  present  upon  one  occasion 
when  I  was  present  to  talk  to  Mr.  McCarrey. 

Q.     Who  else  was  in  there,  if  you  know. 

A.  Mr.  Morgan,  Grigsby,  an  attorney  in  Anchor- 
age, w^as  with  me  and  I  don't  believe  Mr.  Agostino 
was  present,  no.  Mr.  McCarrey,  Mr.  Grigsby  and 
myself  and  Mr.  Moi'gan — Thomas  Morgan. 

Q.  In  that  conversation  was  there  anything  said 
about  the  checks  being  issued? 
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A.  I  believe  something  was  said  about  the  checks 
being  issued,  Mr.  Bell,  but  I  never  saw  one. 

Q.     Did  you  see  any  checks  of  any  kind? 

A.  No,  I  don't  recall  having  seen  any  chock 
at  all. 

Q.  Did  you  see  the  contract  that  has  been  signed 
by  Mr.  Morgan?  [470] 

A.     No,   I   don't   recall   seeing   the   contract 

Q.     Did  they  make  any 

A.     that  was  signed. 

Q.  Did  they  make  any  offer  to  pay  you  any 
money  at  that  time? 

A.     They  made  no  offer  to  pay  me  any  figure. 

Cross-Examination 
By  Mr.  Boochever : 

Q.  How  long  were  you  in  the  office  theie  with 
Mr.  McCarrey,  Mr.  Ross? 

A.  Oh,  I  would  say  w^e  were  in  there  close  to  45 
minutes,  possibly  an  hour. 

Q.  And  they  told  you  that  the  checks  had  been 
issued,  didn't  they?  A.     I  am  not  certain. 

Q.  You  said  that  you  thought  they  did  a  minute 
ago? 

A.  I  think  they  did  but  I  am  not  absolutely 
certain  that  they  told  me  the  checks  had  been  issued, 
but  I  do  know  that  Mr.  McCarrey  had  told  me  about 
a  week  before — i  or  5  or  6  days  before — that  the 
contract  had  not  been  signed  by  Mr.  Morgan. 

Q.  But  you  did  know  that  the  checks  had  been 
Issued,  is  that  right? 
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A.  I  think  something  was  said  about  the  checks 
being  issued  and  I  cannot  say  definitely  but  I  would 
say — my  guess  would  be  that  there  was  talk  of  the 
checks  having  been  signed,  yes.  [471] 

Q.  You  did  know,  too,  that  Mr.  Agostino  had 
never  furnished  a  list  of  that  equipment  or  a  bill 
of  sale  of  the  equipment,  you  know  that,  too,  didn't 
you?  A.     That  I  don't  know. 

Q.     You  don't  know  that?  A.     No. 

Q.     You  didn't  know  that  at  the  time? 

A.  I  don't  think  he  did  but  I  don't  know  of 
that  of  my  own  knowledge. 

Redirect  Examination 
By  Mr.  Bell : 

Q.  Was  there  any  request  made  by  Mr.  Mc- 
Carrey  or  Mr.  Morgan — Mr.  George  Morgan — upon 
you  and/or  Mr.  Grigsby  to  furnish  an  itemized 
statement  of  that  equipment  in  that  conversation? 

A.     Not  that  I  recall. 

Mr.  Bell :    I  think  that  is  all. 

Recross-Examination 

By  Mr.  Boochever: 

Q.  You  did  know  that  on  July  19th  Mr.  Morgan 
had  written  Mr.  Butcher  asking  for  such  a  list  and 
telling  that  the  agreement  was  all  O.K.  if  he  would 
just  give  that  list,  didn't  you? 

A.  I  think  that  letter  had  been  written.  I  am 
pretty  sure  that  the  itemized  list  had  been  called  for. 

Mr.  Boochever:     That  is  all. 

The   Court:     Another  witness  may  be   called. 
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The  Court:  Court  will  stand  in  recess  until  19 
minutes  past  eleven. 

(Short  recess.) 

The  Court:  Without  objection  the  record  will 
show  all  members  of  the  jury  present,  and  another 
witness  may  be  called. 

BASIL  I.  ROWELL 

called  as  a  witness  herein,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Boochever: 

Q.     What  is  your  name,  sir  ?  A.     Rowell. 

Q.     What  is  your  full  name?  A.     Basil  I. 

Q.     Are  you  know^  as  Ted  Rowell? 

A.     That  is  right. 

Q.     What  is  your  occupation,  Mr.  Rowell  ? 

A.     I  am  engaged  in  the  lumber  business. 

Q.     Are  you  on  your  own  in  the  lumber  business  ? 

A.  Yes,  there  is  a  group  of  us  have  a  mill  down 
at  Pelican. 

Q.  Is  the  Columbia  Lumber  Company  in  any 
way  involved  in  that  group  ? 

A.     No,  they  are  not. 

Q.     What  was  your  occupation  in  1948? 

A.  I  was  manager  of  the  Columbia  Lumber 
Company  at  Whittier.  [473] 

Q.     And  were  you  in  that  post  long? 

A.     Well,  I  held  in  that  capacity  up  until  I  had 
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to  leave  there  and  go  south  last  fall — early  fall. 

Q.     Now,  were  you  there  in  the  spring  of  1948? 

A.    Yes,  I  was. 

Q.  And  did  you  see  Mr.  Bruno  Agostino  at  any 
time  during  the  spring  of  1948  ? 

A.     Yes,  I  saw  him  several  times. 

Q.  When  was  about  the  first  time  that  you  recall 
seeing  him  in  the  spring  of  1948? 

A.  Oh,  I  would  say  it  would  he  the  latter  part 
of  March  or  the  first  part  of  April. 

Q.  Who  was  with  you  when  you  went  to  see  him 
then?  A.     Mr.  Lambert. 

Q.  Was  any  conversation  had  with  Mr.  Agos- 
tino at  that  time? 

A.  Well,  yes,  to  the  effect  that  he  wasn't  log- 
ging, of  course. 

Mr.  Bell:  Now,  I  move  to  strike  that  as  not  re- 
sponsive to  the  cjuestion. 

The  Court:    I  didn't  understand  that. 

Mr.  Bell:  Of  course  is  a  conclusion  and  not  a 
statement  of  fact. 

The   Court:     That  is  not  important,   overruled. 

Q.  (By  Mr.  Boochever) :  What  conversation 
did  you  have  with  Mr.  Agostino  at  that  time,  Mr. 
Rowell?  [474] 

A.     Well,  he  was  desirous 

Mr.  Bell:  Now,  I  move  to  strike  that.  He  was 
asked  what  the  conversation  w^as. 

The  Court:  Just  answer  j^our  counsel's  ques- 
tion as  to  what  the  conversation  was. 
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The  Witness:    As  regards  the  sale  of  the  eanip. 

Q.  (By  Mr.  Boochever) :  What  did  Mr.  Agos- 
tino say  in  that  respect? 

A.     He  wanted  to  see  Mr.  Morgan. 

Q.     And  what  did  you  tell  him,  if  anything? 

A.  A¥ell,  if  I  told  him  anything  I  told  him  that 
I  would  get  in  touch  with  Mr.  Morgan  and  convey 
that  to  him. 

Q.  And  did  you  or  Mr.  Lambert  get  in  touch 
with  Mr.  Morgan?  A.     Yes,  I  did. 

Q.  What  instructions  did  you  receive  to  tell  Mr. 
Agostino  ? 

A.  Mr.  Morgan  would  be  up  in  this  part  of  the 
country  shortly  and  he  would  make  it  a  point  to 
go  down  to  Whittier  and  would  go  out  to  see  him. 

Q.     And  did  you  go  back  to  see  Mr.  Agostino? 

A.  I  went  out  there.  We  took  a  wire  out  to 
show  him  to  the  effect  that  Mr.  Morgan  would  be 
there  and  would  be  out  to  see  him. 

Q.  And  was  there  anything  in  that  wire  to  the 
effect  that  Mr.  Morgan  was  buying  Mr.  Agostino 's 
property  ? 

Mr.  Bell:  I  object  to  that,  the  wire  would  be  the 
best  evidence.  [475] 

Mr.  Boochever:  That  is  probably  not  proper 
foundation. 

Q.     Do  you  have  that  wire,  now? 

A.     No,  I  don't. 

Q.     Do  you  know  where  it  is? 

A.     No,  I  wouldn't. 
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Q.     What  did  the  wire  contain? 

Mr.  Bell:  I  object  to  that  until  the  original  wire 
is  accounted  for  and  effort  has  been  made  to  pro- 
duce the  best  and  this  secondary  evidence  would  not 
be  competent  until  the  best  evidence  is  admissible. 

The  Court:  As  I  recall,  Mr.  Morgan  or  some 
other  testimony,  I  think  it  was  Mr.  Morgan  testi- 
fied that  he  did  not  have  possession  of  the  wire  and 
Lambert  testified  that  he  didn't  have  it  and  so  far 
as  I  can  tell  the  way  is  open  to  supply  secondary 
evidence  of  the  contents.  The  oljjection  is  over- 
ruled. 

Q.  (By  Mr.  Boochever) :  What  did  the  wire 
contain  as  near  as  you  can  recall? 

A.  That  he  w^ould  be  up  to  Whittier  and  would 
make  it  a  point  to  go  out  and  interview  Mr.  Agos- 
tino. 

Q.  Did  the  wire  say  anything  to  the  effect  that 
he  was  buying  the  property  of  Mr.  Agastino? 

Mr.  Bell:  I  object  to  that  as  leading  and  sug- 
gestive. 

The  Court:  Undoubtedly  is  leading;  objection  is 
sustained. 

Q.  (By  Mr.  Boochever)  :  Did  you  show  that 
wire  to  Mr.  Agostino?  [476]  A.     Yes,  I  did. 

Q.     And  what  did  Mr.  Agostino  do? 

A.  He  said  that  that  was  all  right  that  he  was 
satisfied. 

Q.  And  then,  subsequently,  do  you  know  what 
Mr.  Lambert  did? 

A.     I  don't  quite  understand  that? 
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Q.  Did  he  do  anything  in  connection — what  was 
his  job  there? 

A.     He  was  a  contractor  there. 

Q.     And  what  was  he  contracting  to  do? 

A.     Log. 

Q.  And  do  you  know  whether  there  was  any 
timber  purchase  made  in  that  area? 

A.     Yes,  there  was. 

Q.  I  show  you  agreement  here  and  ask  you  if 
you  can  identify  it? 

A.     Yes,  this  is  the  timber  contract. 

Q.     Would   you    repeat   that   loud    enough? 

A.  This  is  the  timber  contract  that  was  let  for 
that  specific  piece  of  ground. 

Mr.  Bell:    We  object.  Your  Honor. 

Mr.  Boochever:    I  haven't  offered  it  yet. 

Mr.  Bell:  We  object  to  him  testifying  to  an 
instrument  and  calling  it  an  original  contract  when 
the  instrument  itself  shows  that  it  is  not  a  signed 
instrument  at  all. 

Mr.  Boochever:  No  one  has  testified  that  it  is 
the  original  contract,  Your  Honor.  [477] 

The  Court:  There  is  nothing  to  object  to  yet, 
that  I  know  of. 

Mr.  Boochever:  I  would  like  to  have  that  marked 
for  identification. 

The  Court:  It  may  be  so  marked  for  identifica- 
tion. Objection  to  whatever  effect  it  may  be  is 
overruled  at  this  time. 

Mr.  Boochever:  Your  Honor,  at  this  time  I 
would  like  to  suggest  a  stipulation  to  counsel  that 
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might  speed  this  trial  up  if  he  would,  come  forward 

to  the  bench. 

(Statements  taken  at  the  Bench.) 

Mr.  Boochever:  Your  Honor,  strictly  speaking, 
this  witness  probably  is  not  capable  of  introducing 
this  in  evidence.  We  can  recall  Mr.  Morgan  for 
that  purpose.  We  have  just  secured  this  copy  of 
the  agreement  from  the  Juaneau  office  but  it  is  the 
true  copy  of  the  original  agreement  which  is  in  the 
Forest  Service  office.  Of  course  we  can  have  Mr. 
Morgan  recalled,  if  they  want,  to  state  that  this 
came  through  his  regular  office  records  and  is  a 
true  copy,  otherwise,  if  the  counsel  is  willing  to 
stipulate  that  it  is  a  cop}^  of  the  agreement  then 
it  will  be  unnecessary  to  call  Mr.  Morgan  for  that 
purpose  and  speed  the  trial  up  accordingly. 

Mr.  Bell:  We  will  not  agree  to  that  because  it 
is  not  a  certified  copy;  it  isn't  signed. 

The  Court:     It  wasn't 

Mr.  Boochever:  Your  Honor,  we  just  secured  it 
from  the  [478]  mail  and  asked  for  the  only  copy 
that  was  in  Mr.  Morgan's  office  and  that  is  the  only 
one  he  has  and  has  had  am^  control  over. 

The  Court:     Well,  counsel  refuses 

Mr.  Bell :    We  refuse  to  stipulate. 

Q.  (By  Mr.  Boochever) :  You  testified,  I  be- 
lieve, that  you  showed  Mr.  Agostino  a  wire  saying 
that  Mr.  Morgan  would  come  up? 

A.     That  is  right. 
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Q.  Did  Mr.  Morgan  subsequently  come  up  to 
Barry  Arm?  A.     Yes,  lie  did. 

Q.     When  was  that? 

A.  Right  close  to  the  middle  of  April,  maybe  a 
few  days  before,  I  am  not  exactly  sure  of  the  date 
but  it  was  awfully  close  to  the  middle  of  April. 

Q.  When  Mr.  Morgan  came  uj)  did  you  go  out 
to  see  Mr.  Agostino?  A.     Yes,  he  did. 

Q.     Who  was  present  at  that  time? 

A.  I  went  out  with  him  and  we  met  Mr.  Lambert 
out  there  and  the  three  of  us  went  down  to  Bruno's 
camp. 

Q.  And  did  any  conversation  take  place  between 
the  plaintiff,  Mr.  Agostino,  and  Mr.  Morgan,  Mr. 
Lambert  and  yourself?  A.     Yes. 

Q.     What  was  the  conversation? 

A.  We  looked  over  the  equipment  at  first  and 
then  we  all  sat  down  on  a  log  on  the  beach  and  Mr. 
Morgan  asked  Mr.  Agostino  [479]  what  he  wanted 
for  the  camp  and  equipment. 

Q.     And  what  did  Mr.  Agostino  say? 

A.     Said  he  wanted  $19,000.00. 

Q.  And  what  did  Mr.  Morgan  reply,  if  anything, 
to  that? 

A.  He  told  him  that  that  price  was  too  high, 
that  the  company  wouldn't  be  interested  at  that 
figure. 

Q.     Was  any  further  proposition  made? 

A.  Yes,  I  heard  Mr.  Morgan  say  something 
about  leasing  it. 
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Q.     Did  Mr.  Agostino  agree  to  that? 

A.  No,  he  did  not  want  to  lease  it;  he  wanted 
to  sell. 

Q.  Was  any  agreement  made  at  all  between  Mr. 
Morgan  and  Mr.  Agostino  at  that  time  and  place  ? 

A.     Not  at  that  time,  no. 

Q.  Then  was  anything  said  in  regard  to  Mr. 
Morgan  coming  back  in  two  days  or  anything  of 
that  nature?  A.     Not  that  I  know  of. 

Q.  And  were  you  present  when  Mr.  Morgan  was 
talking  to  Mr.  Agostino? 

A.  I  was  there,  yes.  We  went  out  on  the  row 
boat  to  get  out  to  the  big  boat  outside. 

Q.  Did  you  have  any  occasion  to  talk  to  Mr. 
Agostino  yourself  when  Mr.  Morgan  and  Mr.  Lam- 
bert were  not  present? 

A.  Yes,  I  talked  to  him  a  little  bit,  seeing  that 
I  knew  him  I  always  did  when  I  went  up  there. 

Q.  What,  if  anything,  did  he  say  to  you  at  that 
time?  [480] 

A.  Just  that  he  was  desirous  of  seeling  that  he 
wasn't  logging  himself  and  couldn't  get  anyone  to 
log  with  him. 

Q.  And  did  he  have  anyone  there  at  that  time 
setting  up  a  logging  camp  or  doing  anything 
toward  logging?  A.     No. 

Q.  Were  there  any  preparations  being  made  at 
all  to  log?  A.     No. 

Q.     And  when  you  were  there  aromid  the   end 
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of  March  were  there  any  preparations  being  made 

at  that  time  about  logging  men  being  sent  out? 

A.     No. 

Q.  What  did  Mr.  Lambert — did  Mr.  Morgan 
give  Mr.  Lambert  any  instructions  with  regard  to 
Mr.  Agostino 's  property? 

A.     I  heard  him  tell  him  not  to  touch  anything. 

Mr.  Bell:  Now,  I  didn't  get  to  state  my  objec- 
tion. I  object  to  what  statements  Mr.  Morgan  made 
to  l^ambert  unless  it  was  in  the  presence  of  the 
plaintiffs  or  one  of  them. 

The  Court :     Overruled. 

Q.  (By  Mr.  Boochever)  :  What  was  your  an- 
swei'  to  that  question  ? 

A.  I  heard  him  tell  him  not  to  use  any  of  the 
equipment,  not  to  touch  any. 

Q.     Of  Mr.  Agostino 's? 

A.     That  is  right. 

Q.  Now,  w^here  did  Mr.  Lambert  set  up  his 
logging  camp,  are  [481]  you  familiar  with  where 
he  set  it  up? 

A.  When  he  first  moved  in  theree  he  left  the 
cam])  on  the  floats  for  a  short  period  of  time  and 
then  he  went  just  up  a  little  way  from  the  head 
of  the  bay  for  a  very  short  period. 

Q.  By  the  way,  would  that  be  the  same  area 
that  could  possibly  be  referred  to  as  a  pond  ? 

A.     That  is  right. 

Q.     Is  that  salt  water  in  there?  A.     Yes. 

Q.     Tidewater?  A-     That  is  right. 
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Q.  Now,  Mr.  Rowell,  prior  to  the  time  that  Mr. 
Morgan — Mr.  Rowell,  did  you  ever  have  any  occa- 
sion to  get  in  touch  with  the  United  States  Mar- 
shal here  in  Anchorage  ? 

A.     Yes,  I  did,  I  called  him. 

Q.     What  did  you  ask  the  Marshal,  if  anything! 

A.  I  asked  him  if  he  could  go  out  to  the  camp 
and  explain  to  Mr.  Agostino  just  what  it  was  so 
that  the  men  would  be  safe  around  there.  I  had 
a  complaint  from  there  and  that  is  why  I  called — 
on  the  strength  of  that  complaint. 

Mr.  Bell:  I  move  to  strike  as  hearsay — of 
people  making  complaints  and  so  on. 

The  Court:  Motion  is  granted  and  the  jury  will 
disregard  that  part  of  the  answer.  [482] 

Q.  (By  Mr.  Boochever)  :  Just  what  you  told 
the  Marshal  and  not  what  anyone  else  told  you? 

A.  I  told  him  that  things  were  very  unsettled 
out  there  and  the  men  didn't  feel  safe  and  I  would 
like  him  to  go  out  and  explain  to  him  that  they 
had  a  right  to  be  there. 

Q.     By  "be  there"  what  did  you  mean? 

A.     I  meant  Barry  Arm. 

Q.     Did  you  mean  on  Mr.  Agostino 's 

Mr.  Bell:     I  object  to  leading  the  witness. 

Mr.  Boochever :     I  am  sorry. 

Q.  Now,  Mr.  Rowel,  did  you  tell  anything  fur- 
ther to  the  Marshal  at  all  ? 

A.     No,  I  didn't. 

Q.  Did  you  ever  make  an  attempt  to  get  Mr. 
Agostino  out  of  there  by  the  Marshal  ? 
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A.     Definitely  not. 

Q.  Now,  at  the  time  Mr.  Morgan  and  you  and 
Mr.  Lambert  were  present  did  you  have  occasion 
to  examine  the  caterpillar  tractors  which  Mr.  Agos- 
tino claimed  to  own  at  that  time  % 

Mr.  Bell:  I  object  to  him  having  an  occasion 
to  do  something,  that  is  not  a  fact. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever) :  Did  you  examine  the 
caterpillar  tractors'?  A.     I  did.  [483] 

Q.     What  was  their  condition? 

A.     Very  poor. 

Mr.  Bell:  I  object  to  that  unless  he  is  qualified 
as  an  expert  on  that  line. 

The  Court :     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Have  you  been  in  the 
logging  business  for  a  long  time,  Mr.  Rowell? 

A.  I  haven't  been  in  the  logging  business,  no. 
I  have  been  connected  with  it  but  not  what  you 
would  call  in  it. 

Q.  Have  you  been  connected  with  it  for  a  long 
time  %  A.     Yes,  I  have. 

Q,     In  what  capacities  ? 

A.     Through  being  a  sawmill  man. 

Q.     Are  you  familiar  with  logging  equipment? 

A.     Yes. 

Q.  Have  you  examined  it  on  a  number  of  occa- 
sions ? 

A.  I  have  been  through  quite  a  number  of 
camps. 
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Q.  And  are  you  familiar  with  caterpillar 
tractors  % 

A.  I  have  never  worked  on  them  directly  but 
I  have  ordered  an  awful  lot  of  parts  for  them. 

Q.  And  did  you  examine  these  caterpillar 
tractors  % 

A.     I  was  with  Mr  .  Lambert,  we  did  it  together. 

Q.  And  did  you  make  any  estimate  with  Mr. 
Lambert  as  to  the  amount  of  parts  and  so  forth 
it  would  take  and  repairs  to  put  [484]  them  in 
working  condition  for  logging  operations  ? 

A.  Yes,  we  did.  The  reason  I  went  with  him 
was  because  I  thought  he  was  qualified  to  do  so 
much  more  than  I  was. 

Q.     What  estimate 

Mr.  Bell:  I  object  to  that.  The  estimate  would 
be  the  best  evidence  if  one  was  made  and  this  wit- 
ness admits  that  Mr.  Lambert  was  the  man  qualified 
to  make  the  estimate. 

The  Court:  He  may  speak  of  his  own  knowl- 
edge. Overruled. 

Q.  (By  Mr.  Boochever) :  What  estimate  did 
you  make?  A.     $10,000.00. 

Q.  And  what  was  the  condition  of  those  trac- 
tors'? 

Mr.  Bell:  I  object  to  that,  he  has  shown  that 
he  is  not  an  expert  on  caterpillars  and  would  not 
know. 

Q.  (By  Mr.  Boochever) :  What  was  the  condi- 
tion of  those  caterpillar  tractors  at  that  time  and 
place  ?  A.     Very  poor. 
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The  Court:     Objection  is  overruled. 

Q.  (By  Mr.  Boochever)  :  Now,  Mr.  Rowell, 
have  you  ever  evaluated  caterpillar  tractors  and 
known  what  their  purchase  price  were? 

A.  The  company  purchased  one  in  Whittier  and 
I  saw  numerous  lists  where  they  were  listed  for 
sale. 

Q.     And  their  prices  ?  [485] 

A.  The  prices  ranged  anywhere  from  about 
$2500.00  up  to,  it  all  depended  on  their  condition. 

Q.  A¥hat  would  you  estimate  the  value  of  those 
two  caterpillar  tractors  as  they  sat  there  in  March 
of  1948? 

Mr.  Bell:  I  object  to  that  for  the  reason  he 
has  specifically  shown  himself  disqualified  to  esti- 
mate values. 

The  Court :     Objection  is  sustained. 

Q.  (By  Mr.  Boochever) :  What  other  equip- 
ment was  there,  Mr.  Rowell  ? 

A.  Well,  there  was  a  hoist  there — an  Interna- 
tional hoist. 

Q.     And  what  was  its  condition  ? 

Mr.  Bell:  I  object  to  that,  that  is  just  a  con- 
clusion— what  was  its  condition — that  would  be  just 
a  conclusion  of  the  witness. 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever)  :  What  was  its  con- 
dition ? 

A.  It  was  in  fairly  good  condition  except  for 
one  main  driveshaf t  which  was  bent. 
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Q.  Was  it  a  type  of  hoist  or  donkey  engine  that 
would  be  well  fit  for  logging  in  that  area  ? 

Mr.  Bell:  I  object  to  that,  he  has  said  he  is  not 
a  logging  man,  he  is  a  mill  man. 

The  Court:  He  hasn't  shown  himself  qualified 
to  pass  upon  [486]  logging.  Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Ai^e  you  familiar 
enough  with  the  equipment  used  in  logging  to  know 
what  a  good  type  donkey  hoist  engine  would  be 
for  logging  operation  *? 

Mr.  Bell:  I  object  to  that  for  the  reason  that 
he  has  stated  positively  that  he  is  not 

The  Court:     Overruled. 

Mr.  Bell:     Exception. 

Q.  (By  Mr.  Boochever)  :  Are  you  familiar 
enough  with  the  logging  business  to  Iniow  what 
would  be  a  good  type  of  donkey  engine  there  for 
use  in  logging  operations  ?  A.     Yes. 

Mr.  Bell:  I  object  to  that  for  the  same  reasons 
above  stated. 

The  Court:     Overruled. 

Mr.  Bell :     Move  to  strike  the  answer. 

The  Court :     Motion  is  denied. 

Q.  (By  Mr.  Boochever) :  In  regard  to  that 
donkey  engine  hoist,  what  was  it  in  regard  to  log- 
ging operation,  was  it  a  good  type  for  it  ? 

Mr.  Bell :  I  object  to  that.  It  would  be  purely 
a  conclusion.  He  admits  that  he  is  not  a  logging 
man  in  any  way. 

The  Court:  He  claims  now  he  is  qualified.  The 
objection  [487]  is  overruled. 
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The  Witness:  Well,  no,  it  wouldn't,  it  would 
be  all  right  in  my  estimate — it  would  be  all  right 
for  pond  work,  light  work,  but  it  was  not  suitable 
for  heavy  logging. 

Q.  (By  Mr.  Boochever)  :  What  would  be  its 
value  tu  a  logging  concern  ? 

Mr.  Bell:  I  object  to  that;  it  is  not  shown — the 
value. 

The  Court :     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Do  you  know  what 
the  value  of  that  type  of  machine  would  be  ? 

Mr.  Bell:  I  object  to  that  for  the  reason  he  has 
testified  lie  is  not  familiar  with  the  values  and  to 
go  at  it  in  another  way  would  be  incompetent,  ir- 
relevant and  immaterial  and  not  within  the  issues, 
no  ])roper  foundation  laid. 

The  Court :     The  objection  is  overruled. 

Q.  (By  Mr.  Boochever) :  Would  you  answer 
the  question,  please  % 

A.  We  made  up  a  unit  at  the  plant  to  send  out 
there  to  do  the  work  which  this  same  donkey  could 
have  done. 

Q.     And  how  much  did  that  cost  to  make  up? 

Mr.  Bell :  I  object  to  that  for  the  reason  it  is 
incompetent,  irrelevant,  and  immaterial  and  not 
within  the  pleadings  and  has  no  purj^ose  whatso- 
ever in  this  lawsuit. 

The  Court:     Objection  sustained.  [488] 

Q.     (By  Mr.  Boochever) :     What  would  be  the 
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value  of  that  donkey  engine  Mr.  Agostino  claimed 

to  a  logging  outfit  ? 

Mr.  Bell:     I  object  to  it  for  the  same  reason. 

The  Court:     Objection  is  sustained. 

Mr.  Boochever:  Your  Honor,  I  believe  we  have 
qualified  him  to  testify  as  to  the  value. 

The  Court:  He  hasn't  testified  yet  that  he  knows 
what  the  value  is  or  that  he  has  not  any  experience 
which  would  qualify  him  to  know  the  value  of  a 
donkey  engine. 

Q.  (By  Mr.  Boochever)  :  Have  you  had  oc- 
casions to  evaluate  donkey  engines  suitable  for 
logging  operations'? 

A.  We  made  up  a  unit  to  send  out  there  to  han- 
dle the  logs  and  the  riders  in  the  log  pond. 

Q.  What  would  the  value,  would  you  answer  my 
question  if  you  do  know,  what  the  value  would  be 
of  that  type  of  an  engine  ? 

Mr.  Bell:  I  object  to  that.  He  has  already  dis- 
qualified himself  by  his  testimony. 

The  Court:  He  has  qualified  himself  against  so 
this  time  he  is  qualified.  Overruled. 

Q.     (By   Mr.    Boochever) :     What   would   the 
value  be  to  a  logging  outfit  ? 

A.     The  unit  we  sent 

Q.     Not  the  imit  we  sent.  [489] 

The  Court :  The  question  is — Do  you  know  what 
the  value  of  the  Barry  Arm  Unit  is  ? 

The  Witness :     $500.00. 

Mr.  Bell:  I  move  to  strike  his  answer  as  an 
endeavor  to  impeach  one  of  their  own  witnesses  who 
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said  that  he  would  hate  to  give  over  $3500.00  for  it. 

The  Court :     Motion  is  denied. 

Mr.  Boochever:  And  I  question  as  far  as  the 
testimony  is  concerned  whether  that  is  it. 

The  Court:  That  is  a  matter  addressed  to  the 
jury;  they  must  know  what  the  testimony  is.  The 
Court  is  not  permitted  to  tell  them  what  the  testi- 
mony has  been. 

Q.  (By  Mr.  Boochever) :  Was  there  any  other 
equipment  out  there  that  you  saw'? 

A.     There  were  some  buildings. 

Q.     What  buildings  were  there? 

A.  There  was  one  main  building — frame  build- 
ing and  then  a  shop — combination  shop  with  a 
leanto  on  one  end  for  a  caterpillar  and  a  cabin. 

Q.  How  far  was  the  cabin  from  the  main 
building  ? 

A.  Oh,  off-hand  I  would  say  about  fifty  yards 
possibly. 

Q.     Now,  was  there  any  other  equipment  there? 

A.  There  was  an  old  No.  3  American  sitting  up 
on  the  bank. 

Q.  What  is  an  old  No.  3  American,  what  do  you 
mean  by  thaf? 

A.     A  portable  sawmill  unit.  [490] 

Q.     Are  you  familiar  with  sawmill  units'? 

A.    Yes. 

Q.     Are  you  familiar  with  their  values'? 

A.     Yes. 
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Q.     Have  you  been  in  that  business  a  long  time? 

A.     Yes,  I  have. 

Q.  What  was  the  condition  of  this  Interna- 
tional sawmill  unit?  A.     Not  very  good. 

Q.     Can  you  describe  its  condition  to  the  jury? 

A.  Yes.  It  was  just  mounted  on  a  wooden 
frame.  It  was  a  very  small  unit  suitable  for  han- 
dling peewee  logs  only  and  not  the  general  run  of 
logs  which  you  get  from  a  camp.  A]id  it  had  been 
sitting  out  in  the  weather.  There  was  no  protection 
over  it  and  the  condition  was  very  bad. 

Q.  Was  it  set  up  so  that  it  could  operate  at  the 
time?  A.     No. 

Q.  What  would  you  say  its  value  was  at  that 
time  and  place  ? 

A.  Well,  from  my  personal  viewpoint  I  wouldn't 
say  it  had  any. 

Q.  Would  it  have  any  value  to  a  logging  com- 
pany? 

Mr.  Bell:  Now,  I  object  to  that,  that  would  not 
be  the  question  here. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Boochever)  :  Would  it  have  any 
value  to  a  sawmill  company?  [491]  A.     No. 

Mr.  Bell :     I  object  to  that. 

The  Court:  The  answer  may  be  stricken;  wit- 
ness is  instructed  not  to  answer  until  counsel  has 
at  least  a  reasonable  chance  to  object.  And  the 
objection  is  sustained. 


vs.  Bruno  Agostino,  et  al.  543 

(Testimony  of  Basil  I.  Rowell.) 

Q.  (By  Mr.  Boocbever) :  Would  it  have  any 
reasonable  market  value  in  tbe  general  market? 

A.     No. 

Q.  Now,  you  testified  tbat  Mr.  Morgan  gave 
Mr.  Lambert  instructions  in  regard  to  Mr.  Agos- 
tino's  property  not  to  use  any  of  the  equipment. 
Now,  were  any  changed  instructions  ever  given  in 
that  regard? 

A.     Not  to  Mr.  Lambert,  to  my  knowledge,  no. 

Q.  Did  you  evei-  relay  any  instructions  in  that 
regard  at  any  time? 

A.  Yes,  but  the,  only  thing  I  did  was  to  relay 
instructions  not  to  touch  anything  at  that  time. 

Q.  And,  then,  subsequently,  did  you  ever  relay 
any  other  instructions  ?  A.     Yes,  I  did. 

Q.     When  was  that? 

A.  Oh,  I  would  say  it  was  in  the  latter  part  of 
July  or  along  way  late-summer. 

Q.     What  instructions  did  you  give  then?  [492] 

A.  I  sent  out  word  that  a  deal  had  been  made 
to  purchase  the  proi)erty  and  as  of  that  time  they 
could  use  the  things  that  were  there. 

Q.  And  did  you  give  any  instructions  in  regard 
to  the  two  caterpillar  tractors? 

A.     To  put  them  in  operating  condition. 

Q.  Do  you  know  whether  anything  was  done  to 
follow  out  those  instructions  ? 

A.  Yes,  the  foreman  there  he  made  frequent 
visits  into  camp  and  into  the  headquarters  at 
Whittier  and  he  said  that 
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Mr.  Bell :     I  object  to  what  tie  said. 

Q.  (By  Mr.  Boochever)  :  What  he  said  would 
be  hearsay,  Mr.  Rowell,  just  tell  what  was  done. 

The  Court:  What  you  know  was  done  of  your 
own  knowledge  and  not  what  somebody  else  told 
you. 

The  Witness:  I  know  there  was  considerable 
w^ork  done.  We  could  tell  that  by  the  payroll  that 
came  into  the  office. 

Mr.  Bell:  I  move  to  strike  his  answer  because 
that  would  purely  be  hearsay — payroll. 

The  Court:  Objection  is  sustained  and  the  mo- 
tion is  granted  and  the  answer  stricken. 

Q.  (By  Mr.  Boochever)  :  Did  you  have  occa- 
sion your  self  to  do  anything  in  regard  to  fixing  up 
those  tractors  ?  [493]  A.     No. 

Mr.  Bell:  I  object  to  what  occasion  he  would 
have. 

The  Court:     Overruled. 

Mr.  Bell :     Move  to  strike  the  answer. 

The  Court:  The  use  of  the  word  "occasion" 
should  be  omitted  entirely.  To  ask  the  witness  if 
he  had  occasion  means  precisely  nothing.  Ask  him 
whether  he  did  anything. 

Mr.  Boochever :     Very  well,  your  Honor. 

Q.  Did  you  ever  order  any  equipment  for  those 
tractors  % 

A.     I  ordered  parts  for  them,  yes. 

Q.  And  did  you  prepare  payrolls  or  authorize 
payrolls  to  pay  mechanics  in  that  regard  ? 
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Mr.  Bell:  I  object  to  that  as  being  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

The  Witness :     Yes,  I  did. 

Q.  (By  Mr.  Boochever) :  And  do  you  know 
approximately  how  much  was  expended  on  the  re- 
pair of  those  two  tractors  ? 

Mr.  Bell:  I  object  to  that  for  the  reason  that 
the  payrolls  and  the  orders  would  be  the  best  evi- 
dence. 

The  Court:     Overruled. 

Mr.  Bell :     Exception. 

Q.  (By  Mr.  Boochever)  :  Would  you  answer 
the  question"?  [494]  A.     Well,  yes,  I  did. 

Q.     Approximately  how  much? 

Mr.  Bell:     I  object  to  that  for  the  same  reason. 

The  Court :     Overruled,  you  may  answer. 

The  Witness:     Over  several  hmidred  dollars. 

Q.     (By  Mr.  Boochever):     What  was  that  for? 

A.     That  would  be  for  parts. 

Q.  And  how  about  in  regard  to  work  done  on 
them? 

A.  The  work  done  on  them  would  amount  to 
quite  a  'bit  more. 

Q.  How  much  would  you  say  was  spent  by  Co- 
Imiibia  Lumber  Company  on  those  two  caterpillar 
tractors,  if  you  know  ? 

Mr.  Bell:  I  object  to  that;  that  would  purely  be 
a  guess  and  a  conclusion. 

The  Court:  Answer,  if  you  know;  if  you  don't 
know  say  so. 
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The  Witness :     I  don't  know  that. 

Mr.  Boochever:  If  there  is  no  objection  I  will 
have  these  marked  as  one  for  identification. 

The  Court:  That  is  right.  They  may  be  so 
marked. 

Q.  (By  Mr.  Boochever) :  I  show  you  Defend- 
ant's Exhibit  "O"  for  identification  and  ask  you 
if  you  can  identify  these  slips  of  paper  '^ 

A.     Northern  Commercial  invoices. 

Q,     Did  they  go  through  your  office  at  Whittier? 

A.     Yes,  they  did. 

Q.     And  you  have  seen  them  there  ? 

A.     Yes,  I  have. 

Q.  What  do  they  represent  payments  on?  Look 
them  over  carefully  and  then  answer. 

Mr.  Bell:  I  object  to  them  unless  it  is  shown 
that  they  had  something  to  do  with  this  particular 
property. 

Mr.  Boochever:  That  is  obviously  what  we  are 
trying  to  find  out. 

The  Court :     Overruled. 

The  Witness:  Yes,  those  are  all  caterpillar 
parts. 

Q.  And  for  what  tractors  were  those  x>arts  or- 
dered ? 

A.  Well,  I  couldn't  say  definitely  because  the 
munbers  are  altogether  and  I  couldn't  differentiate 
one  from  the  other.  There  were  several  things  or- 
dered and  1  don't  know  definitely  that  they  were 
for  one  machine  or  the  other. 
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Q.  Were  they  for  Columbia  Lmiiber  Company 
tractors  or  do  you  know  whether  they  were  for  the 
Columbia  Lumber  Tractor  D-7  that  they  had  before 
dealings  with  Agostino  ? 

A.     I  would  say  they  weren't. 

Q.  Do  you  know  for  what  two  tractors  they 
were  for  ? 

A.  There  were  only  three  tractors  there — there 
was  a  new  one  and  the  two  old  ones. 

Q.  By  the  ''two  old  ones"  you  mean  the  tractors 
that  you  saw  at  Agostino 's  place  in  March?  [496] 

A.     That  is  right. 

Mr.  Boochever:  At  this  time  I  wish  to  offer 
these  bills  in  evidence  as  Defendant's  Exhibit  "O." 

Mr.  Bell:     We  object  to  them  for  the  reason  they 
are    incompetent,    irrelevant    and    immaterial,    not 
.proi3erly  identified  and  not  shown  to  have  anything 
to  do  with  this  lawsuit  or  it  is  not  within  the  plead- 
ings of  the  case. 

The  Court :  The  witness  mider  leading  questions 
testified  that  they  did  have  something  to  do  with  it 
and  therefore  they  are  admitted. 

Mr.  Bell :     Exception. 

The  Court:  They  may  be  read  to  the  jury.  Do 
counsel  care  to  stipulate  they  may  not  be  read  now 
and  they  may  be  read  by  counsel  on  either  side  at 
any  time  ? 

Mr.  Boochever:  If  counsel  would  stii)ulate  I 
would  like  to  read  the  summary  of  amounts. 
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Mr.  Bell:  If  you  are  going  to  read  you  had 
better  read  it  all. 

Mr.  Boocliever:  "Northern  Commercial  Com- 
pany— "  Do  you  want  me  to  read  the  print  on  the 
heading  of  the  paper  1 

Mr.  Bell:  No,  you  need  not  read  that  but  I 
would  like  you  to  read  the  date. 

Mr.  Boochever:  "September  4,  1948,  sold  to 
Columbia  Lumber  Company,  Whittier,  Alaska. 
Ship  to:  Same,  Camp  No.  1,  Whittier,  Alaska.  Cat. 
Parts:  R.B.  two  2F5566  Roller  Assembly,  [497] 
$38.60  each  $77.20;  two  1F7930  Roller  Assembly, 
$26.75  each  $53.50;  twenty  7B7453  Teal.  (7B453) 
ext.  tax,  $4.50  each  $90.00;  four  6B7115  Bracket 
Assembly  $26.40  each  $105.60.  Total  $326.30.  Paid, 
Ross. 

"July  17,  1948.  Sold  to  Columbia  Lumber  Com- 
pany, A¥hittier,  Alaska.  Cat  Parts.  R.B.  One- 
hundred  1A1493  Bolts  20-cents  each  $20.00;  one- 
hundred  1B4433  Nuts  10-cents  each  $10.00;  one- 
hundred  3B4510  L.  Avashers  02-cents  each  $2.00 ;  six 
7B2438  shoes  22"  $9.55  each  $57.30.  Total  $89.30. 
Camp  I. 

"7/14/48.  Sold  to  Columbia  Lumber  Comi3any, 
Whittier,  Alaska.  Cat.  Parts.  Harb.  two  3B551 
diesel  plug  20-cents  each  40-cents;  four  7B2438 
granser  $9.55  each  $38.20 ;  one-hundred  1A1493  bolt 
20-cents  each  $20.00 ;  one-hundred  3B4510  L.  wash- 
ers $1.90  c ;  one-hundred  1B4433  nuts  $8.70  c.  Total 
$69.20.  Camp  One.  Charge.  Thomas  A.  Morgan. 

"8/20/48.   Sold  to   Columbia  Lumber  Company, 
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Whittier,  Alaska.  At  Camp  No.  1.  Twenty-four 
4A332  Elements  $1.30  each  $31.20;  six  3B8998  Fit- 
tings. Fittings  B.O.  from  Fairbanks.  J.C. 

"8/18/48.  Sold,  to  Columbia  Lumber  Company, 
Wliittier,  Alaska.  At  Whittier,  Alaska.  Cat  Parts. 
Harb.  Two  2B6087  forks  $6.15  each  $12.30;  four 
2B6043  Rings  $2.80  each  $11.20;  two  2B6109  nuts. 
Total  $23.50.  One  axle  assm.  for  D-7  Arch  Hyster. 
Shorts  have  been  B.O.  from  Fairbanks." 

Q.  Now,  you  testified  that  you  gave  instructions 
for  them  to  repair  those  tractors.  Subsequently,  did 
you  give  any  further  [498]  instructions  in  regard 
to  those  tractors  f 

Mr.  Bell:  I  object  to  any  further  testimony 
along  that  line  because  it  would  not  be  binding 
upon  these  plaintiffs  what  he  would  tell  his  em- 
ployees— it  would  not  be  binding  on  these  plaintiffs. 

The  Court:     Overruled. 

Q.  (By  Mr.  Boocliever)  :  Would  you  answer 
the  question,  please  ?  A.     Yes,  I  did. 

Q.  What  instructions  did  you  give  in  that  re- 
spect f 

Mr.  Bell:     Same  objection. 

The  Court :     Same  ruling. 

The  Witness:  I  gave  instructions  later  on  to 
give  everything  back  that  was  found. 

Q.  (By  Mr.  Boochever)  :  Now,  when  did  you 
leave  the  services  of  the  Columbia  Lumber  Com- 
pany? A.     September  1st. 

Q.  And  are  you  connected  in  any  way  with  the 
Columbia  Lumber  Company  at  the  present  time  ? 
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A.     No,  I  am  not. 

Mr.  Boochever:  No  further  direct  examination, 
Yonr  Honor. 

The  Court :  It  is  now  twelve  o  'clock.  I  think  we 
had  better  suspend,  if  there  is  no  objection  we  will 
resume  the  trial  at  1:30.  Is  there  any  objection 
from  the  members  of  the  [499]  jury  to  coming  back 
at  1 :30  ?  Please  remember  the  hour,  then,  ladies  and 
gentlemen.  We  are  adjourned  imtil  1 :30. 

You  will  remember  in  the  meantime  not  to  dis- 
cuss the  case  among  yourselves  or  with  others  and 
not  to  form  or  express  an  opinion  until  the  case  is 
finally  submitted  to  you. 

Mr.  Davis:  If  the  Court  please,  on  Friday  we 
offei'ed  as  exhibits  the  Amended  Complaint  in  one 
case  and  the  Third  Amended  Complaint  in  another 
of  files  in  this  Court  and  we  agreed  that  we  would 
present  copies  of  those  complaints  in  lieu  of  intro- 
ducing the  file.  Now,  insofar  as  the  Grasser  suit  is 
concerned  we  have  furnished  a  copy  and  the  clerk 
and  I  have  compared  it  with  the  original  and  at  this 
time  I  believe  it  is  in  order  to  substitute  that  copy 
for  the  original  file  in  the  Grasser  case. 

Insofar  as  the  Ellamar  case  is  concerned,  Mr. 
Ross  presented  us  with  a  copy  of  the  complaint 
but  the  complaint  is  not  filled  in  as  to  dates  or  sig- 
natures and  does  not  have  attached  to  it  the  Ex- 
hibit A — the  Conditional  Sales  Contract.  And  I 
think  the  Clerk  and  I  have  compared  the  copy  as 
given  and  found  it  correct  insofar  as  it  goes. 
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Mr.  Bell:  Is  that  the  Third  Amended  Com- 
plaint ? 

Mr.  Davis :     Third  Amended  Complaint. 

Mr.  Bell:  We  agreed  the  copy  of  the  contract 
could  be  taken  from  the  original  complaint  and 
attached  to  this  copy. 

Mr.  Davis:     That  is  acceptable  with  me.  [500] 

The  Court:  That  is  acceptable  with  me.  Very 
well,  the  Clerk  is  authorized  to  detach  the.  copy 
of  the  contract  or  agreements  attached  to  the  origi- 
nal complaint — to  the  Third  Amended  Complaint — 
Avhicli  will  go  into  evidence  here  and  fill  in  whatever 
may  be  missing  from  it. 

Mr.  Davis:     Fill  in  the  missing  dates. 

The  Court:  And  signatures  and  so  on  and  any- 
thing of  that  kind  that  is  missing  so  it  will  be  a 
true  copy  of  the  Third  Amended  Complaint  plus 
the  copy  of  the  contract  or  agreement  which  should 
have  been  attached  to  it  in  the  first  instance. 

Mr.  Bell:     That  is  right.     We  agree  to  that. 

The  Court:  Without  objection  then  it  is  so  or- 
dered cind  these  instruments  will  be  considered  in 
evidence,  as  appropriate  exhibits  under  the  numbers 
given  to  them  originally. 

(Whereupon,    at    12:10   p.m.,   the   trial    was 
continued  until   1:30  p.m.,  the  same   day.) 

Afternoon  Session 
The  Court:     We  will  proceed  with  the  trial  of 
the  case  of  Agostino  and  Socha  Versus  Columbia 
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Lumber  Company.     The  Clerk  will  call  the  roll  of 

the  jury. 

(Names  of  members  of  the  jury  were  called 
and  responded  to.) 

The  Clerk:     They  are  all  present,  Your  Honor. 
The  Court :     Is  the  direct  examination  concluded  ? 
Mr.  Boochever:     Yes,  Your  Honor. 
The  Court:     Counsel  for  plaintiff  may  examine 
the  witness. 

Cross-Examination 

By  Air.  Bell: 

Q.  Mr.  Rowell,  where  is  your  lumber  operation 
now  ?  A.     Pelican. 

Q.     Where  is  that? 

A.  That  is  on  the  northern  end  of  Baranoff 
Island. 

Q.  And  you  left  the  emplojTuent  of  the  Colum- 
bia Lumber  Company  in  September,  1948,  did  you? 

A.     That  is  right. 

Q.  AVas  that  the  first— I  believe  you  stated  Sep- 
tember 1st,  1948?  A.     Yes. 

Q.  You  examined  this  paper  which  has  been 
marked  Exhibit  "O"  did  you  not? 

A.  Yes,  I  looked  at  the  sheets  and  made  the 
statement  that  they  were  N.  C.  invoices.  [502] 

Q.  Now,  do  you  know  whether  or  not  those  were 
ordered  for  a  DC-7  or  a — I  mean  an  R.D.  7  or  an 
R.l).  8  or  a  D.7  or  D.8? 
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A.  The  only  way  that  can  be  verified  is  by 
checking  numbers. 

Q.  And  3^ou  don't  know  how  to  do  that  by  check- 
ing these? 

A.  I  would  have  to  have  the  original  order  and 
all  the  records  in  order  to  do  it. 

Q.     And  you  don't  have  those?  A.     No. 

Q.  So  you  don't  know  what  part  of  these  orders 
were  made  for  the  caterpillars  that  had  formerly 
belonged  to  the  plaintiffs  in  the  case? 

A.     Mr.  Gilbert  told  me  that. 

Q.  Don't  tell  me  what  somebody  told  you.  Do 
you  know  yourself  what  part  of  them  were  for  the 
two  cats  that  formerly  belonged  to  the  plaintiffs  in 
this  case  or  whether  it  was  for  some  other  cat? 

A.  Well,  from  my  own  observation  I  would  say 
that  it  was  for  the  old  ones  because  the  other  one 
was  brand  new.    It  did  not  need  all  those  parts. 

Q.  Do  you  operate  other  caterpillars  belonging 
to  the  Columbia  Lumber  Company  in  other  camps? 

A.     There  was  one  other. 

Q.  But  you  had  some  other  camps  operating,  did 
you  not,  operating?  A.     Yes.   [503] 

Q.  How  many  other  camps  did  you  have  oper- 
ating at  that  time? 

A.  There  was  one  in  at  Montague  Island.  He 
was  an  indejjendent  contractor. 

Q.     Did  he  have  caterpillars  there? 

A.     Yes. 

Q.     How  many  did  he  have? 
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A.  I  am  not  sure.  I  never  visited.  I  know  it 
was  two,  possibly  three.    I  never  went  to  the  Island. 

Q.  AMiat  other  camp  did  the  Cohnnbia  Lumber 
Company  own  or  operate  at  that  time? 

A.  They  didn't  operate  those.  That  was  a  con- 
tractor. 

Q.  Well,  they  furnished  the  equipment  at  Barry 
Arm.  You  helped  take  the  equipment  in  for  that 
one,  didn't  you.  A.     We  sent  it  out  there,  yes. 

Q.     Well,  it  was  your  equipment,  wasn't  it? 

A.  Yes,  the  equipment  belonged  to  the  company 
and  was  worked  out  with  the  contractor. 

Q.  Now,  then,  did  you  do  the  same  way  with  any 
of  the  other  camps'? 

A.  AVell,  they  had  their  camps  running  when  I 
took  over  the  job  as  manager  and  that  I  couldn't 
say  because  their  equipment  was  already  there  and 
I  really  don't  know  who  had  purchased  them  origi- 
nally. 

Q.  Now,  then,  the  parts  that  you  ordered  for 
various  cats,  you  would  order  them  through  the 
Northern  Commercial  Company,  would  [504]  you? 

A.     That  is  right. 

Q.  You  had  about  four  or  five  other  cutters  in 
the  woods,  did  you  not — other  camps  in  the  woods 
cutting  logs — or  maybe  more  than  that,  how  many 
did  you  have? 

A.  No,  there  was  Kings  Bay,  that  was  part  of 
the  same  contract  as  Montague,  that  is,  one  man 
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had  his  camp  divided  into  two  separate  camps  but 
it  was  under  one  contract.  The  other  men  we 
got  logs  from  were  men  who  had  logs  to  sell  and 
we  just  bought  their  logs. 

Q.  Did  you  order  groceries  and  repairs  for  all 
these  other  people,  too? 

A.     For  this  one  man,  yes. 

Q.     You  did  for  the  other  camps,  did  you  not? 

A.  That  is  what  I  mean,  the  man  who  had  Mon- 
tague Island  and  Kings  Bay. 

Q.  What  was  the  number  of  this  camp  at  the 
mouth  of  Mosquito  Creek?  A.     Camp  One. 

Q.     Now,  where  was  Camp  Two? 

A.     Montague. 

Q.     Where  was 

A.  I  will  change  that.  Camp  One  was  Kings 
Bay  and  ]\Iontague  was  Camp  Tw^o. 

Q.     Where  was  Camp  Four?  [505] 

A.     We  didn't  have  one. 

Q.  You  don't  have  any  idea  whether  you  or- 
dered these  things  for  someone  else  or  for  the 
mouth  of  Mosquito   Creek? 

A.  When  I  ordered  them  from  the  office  for  the 
different  camps  I  always  designated  on  there  where 
they  were  for — Camp  One  or  for  Trobridge. 

Q.  And  if  they  were  for  Camp  One  when  would 
you  mark  that  on — w^hen  you  made  the  order — at 
the  time  you  made  the  order?  A.     Yes. 

Q.     You  wouldn't  mark  it  on  later  at  any  time? 
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A.  I  would  put  that  on  when  the  order  was 
put  in. 

Q.     And  these  are  carbons  and  it  would  show? 

A.  No,  I  did  not  make  those.  Those  are  N.  C. 
invoices. 

Q.  But  the  order  you  would  make  you  would 
have  it  marked  Camp  One,  Camp  Two  or  Camp 
Three? 

A.     I  w^ould  have  it  returned  in  that  w^ay,  yes. 

Q.  So  you  don't  know  of  your  own  personal 
linow^ledge  where  this  equipment  w^nt  to  that  you 
ordered  here,  do  you? 

A.  Well,  the  equipment  came  in.  I  checked  it 
over  with  our  original  order.  That  is  how  I  knew 
where  it  was  to  go. 

Q.  And  you  never  saw  it  any  more  after  it 
came  to  you  at  Whittier? 

A.  I  w^ould  send  it  out  to  the  camp,  wherever 
it  was  ordered  for. 

Q.  There  are  two  of  these  that  are  marked 
Camp  One.  It  seems  [506]  to  be  the  only  tvvo  that 
are  marked  in  the  original  invoices  as  Camp  One, 
can  3"ou  check  there  and  see  if  there  is  any  more 
than  this  one  dated  September  4,  1948?  And,  then, 
I  believe  there  is  another  one  there,  isn't  there,  I 
believe,  marked  Camp  One?  Now%  that  one,  that 
is  marked  Camp  One,  that  is  8-20-48,  isn't  it? 

A.    Yes. 

Q.     Is  there  any  more  marked  Camp  One? 

A.     Well,  no,  thev  didn't  mark  them  all  w^hen 
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they  made  out  the  invoices,  and  most  of  the 

Q.  The  others,  then,  don't  have  the  Camp  One 
mark  on 

A.  No,  they  didn't  always  do  it — the  N.  C.  Com- 
pany didn't. 

Q.  Some  of  those  could  have  been  ordered 
though,  of  course,  for  other  camps'?  A.     Yes. 

Q.  Did  you  ever  see  the  tractors  any  more 
after 

Ml'.  Boochever:  Excuse  me.  I  wish  to  object 
to  that  question  as  being  hypothetical  and  conjec- 
tural to  prove  what  happend. 

The  Court:     Objection  denied. 

Q.  (By  Mr.  Bell)  :  Did  you  ever  see  the  cater- 
pillars after  April  10,  1948? 

A.  No,  I  did  not  go  up  into  the  woods — back 
into  the  woods. 

Q.  And  from  that  date  on  3^ou  don't  know  of 
your  own  personal  knowledge  what  happened  to  the 
cats  other  than  what  people  told  [507]  you,  do  you  ? 

A.     What  the  foreman  of  the  camps  told  me. 

Q.  On  the  day  that  you  were  there  sitting  on 
the  log  with  Mr.  Morgan  and  Mr.  Agostino  and 
Mr.  Lambert,  the  price  that  you  understood  the 
price  to  be— $19,000.00  ?  A.     That  is  right. 

Q.  Now,  could  you  be  mistaken  about  that  and 
it  was  $19,000.00  for  the  equipment  and  machinery 
and  $6,000.00  for  the  buildings. 

A.  No,  the  question  I  heard  Was  just  *'what  do 
you   want    for   everything — for   the    campsite    and 
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everything'?"      The    only    quotation    I    heard    was 

$19,000.00. 

Q.     Now,   when  you   first   went  there   with   Mr. 
Lambert  it  was  in  March,  wasn't  it? 

A.     Latter  part  of  March,  I  think. 

Q.     And  was  there  snow  on  the  ground  at  that 
time  %  A.     Yes. 

Q.     Pretty   heavy    snow   there,    I    believe,    isn't 
there,  in  that  valley? 

A.     Well,  most  of  the  time,  about  that  time. 

Q.     How  near  the  shore  did  you  pull  up  with 
your  boat  at  that  time? 

A.     The  water  is  quite  deep  there,  you  can  get 
in  fairly  close. 

Q.     How   near   were   you   to    Bruno   Agostino's 
camp?  A.     You  mean  his  cabin?  [508] 

Q.     Well,  no,  his  regular  camp? 

A.     We  were  right  there  that  time  I  went  out 
with  the  wire,  yes. 

Q.     I  mean,  how  close  did  you  get  j^our  boat  up 
to  the  camp? 

A.     Oh,  off-hand  I  would  say  wt  went  150  yards 
—200  yards,  something  like  that. 

Q.     Did  you  anchor  out  in  the  sea  or  did  you  go 
ashore  with  your  big  boat  or  pull  up  to  a  wharf? 

A.     We  w^ent  ashore  in  a  row^  boat. 

Q.     And  ,you  left  the  large  boat  anchored  out- 
side ?  A.     That  is  right. 

Q.     Did  you  leave  someone  on  the  boat? 

A.     Yes,  we  didn't  have  the  boat  ourselves. 
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Q.  You  had  just  chartered  a  boat  for  the  occa- 
siou,  had  you?  A.     Yes. 

Q.  When  you  went  in  that  time  you  went  on 
ashore  with  j^our  small  boat,  and  where  did  you 
first  see  Bruno  when  you  got  ashore? 

A.  Well,  I  noticed  that  any  time  we  went  out 
there  he  would  see  you  coming  and  he  would  walk 
down  to  meet  the  boat. 

Q.  And  he  met  you  on  the  bank  down  at  Mos- 
quito Creek? 

A.     Right  there  or  shortly  afterwards. 

Q.     Was  it  high  tide  or  low  tide? 

A.     I   don't  remember. 

Q.  On  that  occasion,  Mr.  Lambert  and  you  were 
the  only  two  [509]  in  the  boat  that  went  ashore, 
weren't  you — the  little  boat? 

A.  I  don't  recall  whether  we  rowed  ourselves 
OUT  whether  the  boatman  took  us  in  and  went  right 
back — sometimes  we  do  and  sometimes  we  don't. 

Q.  When  you  talked  to  Bruno  did  you  go  up 
to  the  camp — to  the  log  camp  there? 

A.     No,  not  at  that  time. 

Q.     Just  talked  on  the  bank  of  the  creek? 

A.    Yes. 

Q.  And  would  you  please  tell  me  what  you  said 
to  Bruno  and  what  Mr.  Lambert  said  and  what 
Bruno  said  to  you? 

A.  Well,  at  that  time  the  purpose  of  our  visit 
was  to  take  out  word  that  Mr.  Morgan  would  go 
out  to  see  him  when  he  came  to  Whittier. 
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Q.  I  am  asking  you  about  the  first  time  in 
March— first  time  in  March;  you  were  there  two  or 
three  times  in  i\Iarch  with  Mr.  Lambert,  weren't 
3^ou  ?  A.     No. 

Q.     You  were  there  only  once? 

A.     Only  the  once. 

Q.  And  that  time  was  when  you  took  the  tele- 
gram? A.     We  took  a  telegram  out  there. 

Q.  And  3^ou  told  Mr.  Agostino  that  what  Mi. 
Lambert  had  said — ^what  you  had  said  what  Mr. 
Lambert  had  said  what  Mr.  Morgan  had  said  in 
the  telephone  conversation,  did  you?  [510] 

A.  No,  I  don't  recall — I  had  this  wire.  I  showed 
him  the  wire  to  the  effect  that  Mr.  Morgan  would 
be  there  and  read  him  the  wire. 

Q.  What  was  the  purpose  of  going  out  at  that 
time  ? 

A.  Mr.  Lambert  said  that  something  was  going 
to  have  to  be  done  because  he  didn't  feel  safe  or 
any  of  the  men  because  they  had  been  threatened. 

Q.  You  made  some  arrangement  with  Bruno  so 
you  could  land  your  equipment  there? 

A.     So  the  men  would  feel  safe  in  working  there. 

Q.  That  was  after  you  had  talked  to  the  L^nited 
States  Marshal,  was  it?  A.     Yes. 

Q.  What  Marshal  did  you  talk  to  or  what  Dep- 
uty did  you  talk  to? 

A.     I  forget  his  name.    It  was  in  Anchorage. 

Q.     Here  in  Anchorage?  A.     Yes. 

Q.     And  you  talked  with  him  on  the  telephone? 
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A.     Yes,  I  did. 

Q.  And  he  told  you,  I  believe,  you  would  have 
to  get  a  warrant  out  if  you  wanted  him  arrested, 
that  he  had  a  right  there  ? 

A.  He  said  I  would  have  to  have  a  warrant  and 
I  didn't  want  to  do  that.  [511] 

Q.  What  did  you  want  him  to  do — to  come  out 
there  and  remove  Bruno? 

A.  I  wanted  him  to  explain  to  him  that  these 
men  had  a  right  to  be  over  there  working  so  they 
would  feel  safe. 

Q.  And  he  told  you  that  he  wouldn't  do  that,  that 
was  a  civil  matter? 

A.  He  wanted,  like  you  say,  he  asked  for  a  war- 
rant and  I  didn't  want  to  do  that. 

Q.  Now,  did  you  do  that  at  the  instance  and  re- 
quest of  Mr.  Morgan? 

A.     No.  I  did  that  at  the  request  of  Mr.  Lambert. 

Q.    Mr.  Lambert?  A.     Yes. 

Q.  You  are  sure  of  that — it  was  Mr.  Lambert 
wlio  had  you  call  the  United  States  Marshal? 

A.  It  was  Mr.  Lambert  who  came  in  and  had  me 
call  him.  He  said  that  something  definitely  had  to 
be  done  because  neither  he  or  the  men  felt  safe. 

Q.  Nobody  was  down  there  at  that  time — there 
was  nobody  there  ?  A.     Oh,  yes. 

Q.  I  thought  you  told  me  it  was  in  March  that 
you  made  that  trip  down  there  and  showed  him  the 
telegram,  wasn't  it? 
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A.  It  was  either  the  end  of  March  or  the  first 
part  of  April. 

Q.  And  you  testified  that  your  trip  down  there 
was  after  you  had  talked  to  the  United  States  Mar- 
shal ;  now  you  didn  't  have  any  [512]  men  there  until 
you  showed  the  telegram  to  Bruno  and  he  said  "You 
can  land  your  men  and  come  ashore,"  did  you? 

(No  response.) 

Q.  You  never  had  any  men  there  until  Bruno 
consented  for  you  to  come  there  ? 

A.  There  were  men  there  in  the  latter  part  of 
February. 

Q.     Where?  A.     In  their  own  camp. 

Q.     AVhere?  A.     On  the  float. 

Q.  That  float  was  in  a  bay  several  miles  from 
there,  wasn't  it? 

A.  The  float  was  right  where  they  rafted  the 
logs. 

Q.     In  that  Mosquito  Creek  bay?  A.    Yes. 

Q.     Are  you  sure  of  that? 

A.  The  camp  was  left  and  they  were  towed  in 
there  on  floats  and  it  w^as  left  there  for  sometime 
until  they  got  a  chance  to  move  it  up. 

Q.  You  know  that  there  was  no  camp  there  when 
you  landed  there  the  day  with  the  telegram? 

A.  Mr.  Lambert  had  come  in  to  me  with  the 
complaint. 

Q.  Mr.  Lambert  had  been  back  and  forth  several 
times  to  the  mouth  of  Mosquito  Creek? 
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A.     Yes,  frequently.  [513] 

Q.  And  your  camp  was  in  a  bay  away  from  there 
and  had  to  be  towed  into  the  mouth  of  Mosquito 
Creek?  A.     Yes,  that  is  right. 

Q.  Now,  just  to  refresh  your  memory,  not  to  try 
to  confuse  you  at  all,  Mr.  Rowell,  the  day  you  went 
in  there  with  the  telegram  your  camp  wasn't  yet 
in  tliat  point,  it  was  at  the  bay,  wasn't  it? 

A.     He  had  men  working  around  there. 

Q.     It  was  in  Hobo  Bay,  wasn't  it? 

A.     Hummer  Bay. 

Q.  And  how  far  is  Hummer  Bay  from  the  mouth 
of  Mosquito  Creek? 

A.     Possibly  10  or  12  miles,  something  like  that. 

Q.  And  that  is  across  country  quite  a  distance 
in  that  country  ?  A.     It  is  by  water. 

Q.  By  water  it  is  that  far?  Now,  then,  after  you 
came  in  do  yuu  know  how  long  it  was  before  the 
camp  came  in — the  barges  with  the  camp  and  all  the 
equi])ment  on  them  was  pulled  in  there  and  fastened 
to  the  shore  ? 

A.  They  went  in  there,  as  I  recall,  somewhere 
around  the  latter  part  of  March — 1st  part  of  April. 

Q.     They  did  that— 24th  or  25th  or  26th  of  March. 

A.  It  was  around  right  in  toward  the  latter  part 
of  March. 

Q.  And  the  day  you  showed  him  the  telegram 
was  the  24th  of  [514]  March? 

A.     I  didn't  say  it  was  the  24th. 

Q.     I  am  asking  if  it  wasn't? 
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A.  I  didn't  say  for  sure,  my  knowledge  it  was 
about  the  end  of  March  or  the  1st  of  April.  It  was 
only  a  short  time  before  I  went  out  there  with  Mr. 
Morgan. 

Q.  And  your  purpose  for  going  in  there  with  this 
telegram  for  Mr.  Morgan  was  to  appease  Mr.  Agos- 
tino  so  that  you  could  start  operations  there"? 

A.  That  is  right,  on  a  complaint  from  Mr.  Lam- 
bert. 

Q.  Now,  you,  up  to  that  time  then  you  hadn't 
started  any  operations  there,  had  you? 

A.     Just  the  usual  spring  proposition. 

Q.     But  you  didn't  have  any  men  there,  did  you? 

A.  Mr.  Lambert  was  up  there,  I  believe,  in  Feb- 
ruary sometime.  He  had  two  or  three  men  with  him. 

Q.  You  mean  that  Mr.  Lambert  was  up  there 
cutting  timber  or  doing  anything  like  that? 

A.     Oh,  no. 

Q.     He  was 

A.     He  was  up  at  Hummer  Bay. 

Q.  In  Hummer  Bay,  that  is  what  you  are  refer- 
ring to  all  the  time,  isn't  it?        A.     No. 

Q.  Now,  where  was  the  camp  then  on  the  24th 
day  of  March,  [515]  1948,  was  it  in  Hummer  Bay 
or  was  it  in  the  mouth  of  Mosquito  Creek? 

A.     I  have  no  way  of  knowing. 

Q.  The  fact  that  you  went  there  and  landed  and 
talked  to  Agostino  and  showed  him  the  telegram, 
you  still  wouldn't  know  whether  the  camp  was  there 
or  not? 

A.     I  know  it  was  sometime  before  I  went  up 
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there  with  Mr.  Morgan  that  all  this  took  place  and 
that  is  why  I  said  about  the  end  of  March  or  the 
1st  part  of  April. 

Q.  The  date  that  Mr.  Morgan  went  there  was 
the  10th  of  April  or  approximately? 

A.     About  the  middle  of  April. 

Q.  But  you  were  down  there  before  you  delivered 
the  telegram  to  Mr.  Agostinof  A.     Yes. 

Q.  And  that  was  about  the  24th  of  March,  wasn't 
it? 

A.  I  wouldn't  say,  about  that  time,  I  won't  say 
any  definite  date,  I  know  it  was  toward  the  end. 

Q.  But  the  purpose  for  delivering  the  telegram 
was  to  assure  Mr.  Agostino  that  he  would  be  taken 
care  of  in  the  deal  and  to  let  the  boats  land  and 
turn  everything  over  to  you  people? 

A.  There  was  no  mention  made  of  any  deal.  The 
only  thing  in  this  telegram.  I  told  him  that  Mr. 
Morgan  w^ould  be  out  to  see  him.  There  was  no 
mention  made  of  any  deal  in  that  telegram  and  I 
had  no  authority  to  make  any  such  quotation.  [516] 

Q.,  You  tell  the  jury  then  that  because  Mr.  Mor- 
gan was  going  to  pay  Mr.  Agostino  a  friendly  visit 
on  the  10th  of  April  that  Mr.  Agostino  turned  over 
his  lumber  camps,  his  logging  woods  and  everything 
to  your  man,  Lambert,  is  that  your  contention  ? 

A.     He  didn't  turn  it  over. 

Q.  They  came  right  in  and  landed  and  tied  up 
tlicre  and  started  operations,  didn't  they? 
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A.  He  didn't  have  to  land  on  the  other  property 
to  get  in  there. 

Q.  But  he  did  do  it  anyway,  didn't  he  do  it,  you 
know  that,  don't  you? 

A.     No,  I  wasn't  there. 

Q.  On  the  10th  when  you  came  down  there  the 
men  were  cutting  timber,  weren't  they,  10th  of  April 
when  you  and  Mr.  Morgan  got  there? 

A.     I  think  they  were,  yes,  sir. 

Q.  And  did  you  know  whether  or  not  the  log 
house  or  the  big  bunkhouse  and  mess  house,  we  will 
call  it,  or  cook  shack,  do  you  know  whether  that 
was  used  for  a  storage  there  for  quite  a  while  or 
not  at  first? 

A.     Whose — one  are  you  referring  to  ? 

A.  There  is  just  one  there  now.  Please  remember 
that  we  never  contended  but  that  there  was  one — 
the  log  house  that  belonged  to  Agostino  and  Mr. 
Socha  at  the  mouth  of  the  Barry  Arm  camp,  do 
you  know  wiiether  or  not  that  was  used  for  stor- 
age? [517] 

Mr.  Boochever :  Your  Honor,  that  is  outside  the 
scope  of  the  direct  examination ;  it  is  improper  cross- 
examination. 

The  Court:     Overruled. 

The  Witness :  I  had  never  stored  anything  there ; 
I  didn't  know  anything  about  it  if  it  was.  I  was  in 
there  at  that  time  and  there  was  nothing  in  it. 

Q.  (By  Mr.  Bell) :  And  that  was  the  10th  of 
April  ?  A.     Yes. 
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Q.  Did  you  see  Mr.  Morgan  any  more  after  the 
date  that  you  and  he  were  there  ? 

A.     He  made  frequent  trips  down. 

Q.  I  mean  did  you  see  him  any  more  for  the  next 
week  or  ten  days,  say,  after  that  10th  day  of  April 
after  you  were  in  there? 

A.  He  spent  some  time  at  the  mill,  rather,  just 
how  long  I  wouldn't  be  prepared  to  say.  It  might 
have  been  one-day  or  two. 

Q.  On  the  10th  of  April  how  did  you  and  Mr. 
Morgan  go  ?  A.     Went  by  boat. 

Q.     By  boat — one  of  your  boats?  A.     No. 

Q.     Whose  boat  was  it? 

A.     It  was  the  John  L.  Seed. 

Q.  And  you  just  chartered  it  for  the  trip  over 
there  ? 

A.  He  was  working  for  the  company — going  to 
do  towing  for  the  company.  [518] 

Q.  It  was  one  of  the  towboats  that  were  later 
used  by  the  company  for  towing  logs  out  of  that 
area?  A.     That  is  right. 

Q.  Now,  you  got  back  home  the  same  night  you 
went  out,  did  you  ?  A.     Yes. 

Q.  And  do  you  know  where  Mr.  Morgan  went 
immediately  after  getting  back  to  Whittier? 

A.  No,  I  don't  recall,  but  I  imagine  he  stayed 
in  Whittier  because  there  was  no  way  you  could 
get  out  at  that  time. 

Q.     And  all  you  can  remember  seeing  there  was 
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two  caterpillars,  one  donkey,  one  frame  building, 

one  sawmill,  are  you  sure  that  is  all? 

Mr.  Boochever:  I  object  to  that  question  as  too 
general — "all  he  saw  there." 

Q.  (By  Mr.  Bell)  :  All  the  property  that  you 
saw  there  that  Bruno  Agostino  was  at  least  attempt- 
ing to  sell  to  your  boss,  Mr.  Morgan,  or  the  Co-; 
lumbia  Lumber  Company? 

The  Court:  Objection  is  overruled.  He  may  an- 
swer that. 

The  Witness:  We  just  made  a  quick  survey  and 
I  would  have  to  stop  and  think  and  possibly  write 
it  down  to  name  it — to  name  the  things  I  saw. 

Q.  (By  Mr.  Bell)  :  When  you  testified  on  di- 
rect examination  you  testified  that  you  saw  a  lean- 
to  there,  too?  [519] 

A.  That  was  in  the  same  building  as  the  shop. 
It  was  just,  in  other  words,  by  "lean-to"  I  mean 
there  was  no  front  or  back  to  the  building  or  any- 
thing, it  was  just  built  on  the  back  end  of  the  shop. 
It  was  all  on  the  same  building,  really.  And  then 
there  was  a  cabin,  of  course,  Bruno's  own  little 
cabin  where  he  lived. 

Q.  And  that  is  all  you  saw  there,  was  it,  was 
that  all  you  saw? 

A.     That  day  we  went  out  there. 

Q.  I  hand  you  a  photograph  that  has  been  marked 
Plaintiff's  Exhibit  Identification  38  and  ask  you 
if  you  have  ever  seen  that  building  ? 

A.     That  is  the  main  building. 
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Q.  That  is  the  main  building  there,  is  it,  or  the 
front  end  of  the  main  building  % 

A.     That  is  right. 

Q.     You  saw  that  there,  didn't  you"? 

A.     That  is  right. 

Q.  I  will  hand  you  Plaintiff's  Exhibit  Identifica- 
tion No.  39  and  ask  you  to  state  if  you  have  ever 
seen  that? 

A.  That  looks  like  the  shop  with  that  lean-to  at 
the  back  end. 

Q.  Show  me  where  the  lean-to  is?  That  is  what 
you  referred  to  ? 

A.     Just  that  little  roof  over  there.  [520] 

Q.  You  didn't  see  the  garage  building  at  that 
time,  it  was  just  the  lean-to  that  you  saw,  was  it? 

A.     No,  I  saw  the  shop,  too. 

Q.     And  you  saw  the  garage  building? 

A.     The  shop  and  the  garage,  yes. 

Mr.  Bell:  We  offer  Plaintiff's  Exhibit  38  in  evi- 
dence. 

Mr.  Boochever:  We  object  to  it,  Your  Honor, 
as  improper  cross-examination;  that  it  is  also  repe- 
titious, and  they  have  introduced  all  sorts  of  pic- 
tures of  their 

The  Court:     Overruled,  it  may  be  introduced. 

Mr.  Davis:  I  think  the  picture  identified  as  39 
is  already  in  evidence. 

Mr.  Bell :  I  offer  in  evidence  Plaintiff 's  Exhibit 
Identification  No.  39. 

The  Court :     It  may  admitted. 


570  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Basil  I.  Rowell.) 

Q.  (By  Mr.  Bell)  :  Didn't  you  keep  an  exact 
record  of  tlie  cost  of  repairs  on  separate  proper- 
ties like  caterpillars  and  different  properties'? 

A.  We  kept  track  of  the  cost  for  each  camp  and 
each  different  piece  of  machinery  but  it  wasn't  seg- 
regated. The  only  way  to  do  that  would  be  to  go 
through  all  the  records. 

Q.  Haven't  you  any  such  records  so  that  you 
could  show  us  the  actual  record  of  each  cost  and  who 
you  paid  it  to?  . 

A.  No,  I  wouldn't  have  it  down  here;  I  am  not 
connected  with  that  any  more.  [521] . 

Q.     Have  you  ever  had  ? 

A.     Yes,  it  was  in  the  office. 

Q.  Have  you  ever  seen  it  since  you  have  been 
here  in  Anchorage'? 

A.     The  total  cost  of  preparing  all  that"? 

Q.  Yes,  the  total  cost,  if  you  have  it.  Do  you 
remember  seeing  a  telegram  that  came  for  Bruno 
Agostino  to  your  office  in  Whittier  from  the  For- 
estry Service  that  you  later  caused  to  be  delivered 
to  Bruno? 

A.  No,  I  don't  recall  any  particular  telegram. 
There  were  quite  a  lot  of  them  came  there  from 
different  places  but  we  didn't  hold  them,  just  passed 
them  on. 

Q.  You  did  see  this  one  that  came  from  the  For- 
estry Service  at  Juneau  to  Bruno  Agostino? 

A.     No,  I  didn't  see  any  telegram. 

Q.     Did  you  see  a  telegram  that  was  from  the  For- 
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estry  Service  confirming  Bruno's  sale   of  250,000 

feet  of  logs?  A.     I  didn't  see  that. 

Q.  To  refresh  your  memory,  didn't  you  and  Mr. 
Lambert  and  Bruno  open  it  and  didn't  you  and 
Mr.  Lambert  and  Bruno  read  it  together  out  there 
at  Barry  Arm? 

(No  response.) 

Q.  Do  you  know  what  happened  to  that  telegram 
you  showed  to  Bruno  Agostino  from  Mr.  Morgan? 

A.  No,  I  don't.  I  had  it  in  my  briefcase  at  that 
time.  [522] 

Q.  It  is  a  rather  important  message,  you  would 
consider  it  a  rather  important  message,  wouldn't  it? 

A.     All  telegrams  are  kept  on  file. 

Mr.  Boochever:  I  object  to  that  first  part  in 
which  counsel  is  testifying  with  regard  to  the  mes- 
sage. 

The  Court :     He  can  ask  whether  he  thinks  it. 

Mr.  Bell:  If  you  will  read  the  question,  I  think 
mine  is  just  a  question. 

The  Court:  Counsel  is  in  the  habit  of  making  a 
statement  and  then  stating  "didn't  it." 

Mr.  Bell:  I  would  like  to  have  that  one  road. 
Your  Honor,  because  I  backed  up  on  that  and  merely 
asked  the  question. 

Mr.  Boochever:  I  move  to  strike  the  part  where 
counsel  states  it  is  a  rather  important  message. 

The  Court:     Motion  is  granted. 
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Q.  (By  Mr.  Bell) :  Would  you  consider  it  a 
rather  important  telegram?  A.     Yes. 

Q.  Did  you  consider  it  a  very  important  tele- 
gram then?  A.     Yes,  I  did. 

Q.  And  did  you  put  it  away  anywhere  so  that 
it  could  be  preserved  ? 

A.     All  telegrams  are  ke])t  on  file. 

Q.  Do  you  know  where  it  was  when  you  left  the 
employ  of  the  Columbia  Lumber  Company?  [523] 

A.  I  had  no  occasion  to  look  but  I  presume  it 
would  have  been  on  file  unless  it  had  got  lost  some- 
where. 

Q.  And  if  it  was  on  file  there  it  would  be  easily 
found  then,  would  it  not?  A.     I  don't  know. 

Q.  You  set  up  a  good  filing  system  while  you 
w^ere  there  ? 

A.  You  see  they  are  very  busy  and  all  those  pa- 
pers and  all  those  papers  were  put  in  a  huge  basket 
and  it  was  only  periodically  that  the  lady  in  the 
office  got  around  to  do  any  filing.  And  then  when 
she  did — and  it  was* possible  only  every  week  or  two 
weeks  she  got  around  to  do  it. 

Q.  You  sa}^  you  carried  that  out  in  your  brief 
case,  where  did  you  carry  it? 

A.     Out  to  camp  and  back,  the  only 

Q.  Then  you  never  carried  it  anywhere  else,  did 
you  ?  A.     No. 

Mr.  Bell:     All  right,  that  is  all. 

Mr.  Boochever:  No  further  questions.  Your 
Honor. 
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The  Court:  That  is  all.  Another  witness  may  be 
called. 

Mv.  Boochever:     Defendant  rests,  Your  Honor. 

The  Court:     Any  rebuttal  testimony? 

Mr.  Bell :  Yes.  Do  you  mind  a  five-mimite  re- 
cess? 

Mr.  Davis:  Before  going  on  with  rebuttal,  Your 
Honor.  During  the  early  stages  of  this  trial  certain 
testimony  was  given  by  Bruno  Agostino  of  oral  con- 
versations with  a  Mr.  Lambert.  [524]  At  that  time 
objection  was  made  to  those  statements,  first,  on 
the  ground  that  a  contract  in  question,  if  any  was 
ever  reached,  was  later  reduced  to  writing;  second, 
on  the  ground  that  Mr.  Lambert  had  not  been  shown 
to  be  an  agent  authorized  to  act  for  Columbia 
Lumber.  The  Court  at  that  time  allowed  the  testi- 
mony, overruled  the  objection  subject  to  the  matter 
being  connected  up  to  show  that  Mr.  Lambert  was 
an  agent  of  Columbia  Lumber  for  this  purpose. 

Now,  it  is  apparent  at  this  time  both  on  the  plain- 
tiffs' case  and  on  our  case  that  Mr.  Lambert  was 
not  an  agent  of  Columbia  Lumber  for  this  purpose, 
had  no  authority  whatsoever  to  bind  Columbia 
Lumber  and  I  would  like  at  this  time  to  renew  the 
motion  to  instruct  the  jury  to  disregard  the  testi- 
mony of  Mr.  Agostino  about  those  oral  conver- 
sations. 

Mr.  Bell:  Your  Honor,  those  have  been  con- 
nected up  directly  by  Mr.  Lambert.  He  said  he 
made  the  deal  at  the  time  he  was  an  employee  of 
the  Columbia  Lumber  Company  and  was  working 
for  them  and  that  he  made   it  after  a  telephone 
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conversation  with  Mr.  Morgan  directing  him  to 
do  it.  And,  then,  they  couldn't  deny  it  because 
they  are  estapped  to  deny  it  because  they  accepted 
the  benefits  of  it  and  still  have  retained  the  bene- 
fits of  it. 

Mr.  Davis :  If  the  Court  please,  in  the  first 
place  Mr.  Lambert  did  not  so  testify,  as  I  remember 
it,  his  testimony  was  that  he  had  no  authority  from 
Columbia  Lumber  except  authority  [525]  to  carry 
the  message  that  Mr.  Morgan  had  given  him  and 
he  told  what  the  message  was  and  it  certainly 
wasn't  any  kind  of  a  deal. 

In  the  second  place,  we  have  denied  from  the  be- 
ginning that  we  ever  accepted  any  benefits  what- 
soever and  the'  evidence  bears  us  out  in  that  respect. 

The  Court:  One  part  of  Agostino's  testimony 
should  not  have  been  admitted  in  view  of  later 
developments  and  i)robably  should  not  have  been 
admitted  then.  Agostino,  Ladies  and  Gentlemen, 
refers  to  Lambert  as  the  logging  superintendent 
for  the  defendant,  Columbia  Lumber  Company,  and 
afterwards  he  referred  to  him  as  a  foreman  for 
Columbia  Lumber  Company.  That  testimony  you 
should  disregard. 

In  fact,  it  is  apparent  now  as  a  matter  of  law 
from  the  testimony  that  Lambert  had  only  such 
authority  as  he  received  by  telephone  or  telegraph 
from  the  office  of  the  Columbia  Lumber  Company 
at  Juneau  in  his  capacity,  whatever  it  was,  work- 
ing for  the  Columbia  Lumber  Company.  It  is  clear 
that   he   had   no   authority   to    buy   proi)erty — any 


vs.  Bruno  Agostino,  et  al.  575 

property — and  certainly  no  property  for  a  very 
considerable  sum  of  money. 

You  may  rightly  consider  the  testimony  given 
concerning  the  contents  of  the  telegram  which  has 
been  produced  in  evidence.  The  witnesses,  appar- 
ently, do  not  entirely  agree  as  to  what  was  con- 
tained in  the  telegram  or  what  authority  was  given 
to  any  body  thereunder.  [526] 

The  remainder  of  counsel's  motion  to  strike  all 
of  the  testimony  of  Lambert  on  the  subject  is  de- 
nied, but  that  part  is  granted  which  has  to  do  with 
Agostino's  testimony  concerning  Lambert's  posi- 
tion, first,  as  Superintendent  within  some  capacity 
and  afterwards  as  foreman. 

Mr.  Davis:  Your  Honor,  I  think  the  Court  mis- 
understood the  motion  or  maybe  I  didn't  mak(^  it 
clear.  My  motion  was  to  strike  the  testimony  of 
Mr.  Agostino  concerning  conversations  he  had  with 
Mr.  Lambert.  Now,  apparently,  there  were,  accord- 
ing to  evidence,  three  or  four  conversations  be- 
tween Mr.  Lambert  and  Mr.  Agostino  prior  to  the 
time  of  this  telegram.  I  think  that  those  were  im- 
properly admitted  at  that  time  and  should  be 
stricken. 

The  Court:     Motion  is  denied. 

Court  stands  in  recess  until  2:25. 

(Short  recess.) 

The  Court:  Without  objection  the  record  will 
show  all  members  of  the  jury  present.  A  witness 
may  be  called  in  rebuttal. 
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called  as  a  witness  herein,  having  previously  been 
duly  sworn,  resumed  the  stand  and  testified  as 
follows : 

Further  Redirect  Examination 

By  Mr.  Ross: 

Q.  Mr.  Lambert,  in  your  direct  examination  you 
stated  to  the  [527]  jury,  I  believe,  that  it  was 
practically  impossible  or  impossible  for  two  logging 
operations  to  be  carried  on  at  Barry  Arm  camp 
on  Mosquito  Creek  at  the  same  time,  is  that  right? 

Mr.  Boochever:  Object  to  that,  Your  Honor, 
as  -leading  and  in  the  second  place  improper  re- 
direct. 

The  Court:  Objection  is  sustained  upon  the 
first  ground.  You  can  ask  him  whether  he  did 
testify  to  that. 

Q.  (By  Mr.  Ross) :  Did  you  testify  on  direct 
examination,  Mr.  Lambert,  that  two  concerns  could 
not  operate  at  Barry  Arm  campsite  of  Mosquito 
Creek  logging  operations  at  the  same  time? 

Mr.  Davis:  Your  Honor,  if  he  did  testify  to 
that  we  are  rei)eating  what  went  on  in  the  main 
case  and  should  not  be  ])ut  on  in  rebuttal. 

The  Court:  That  is  right,  unless  it  is  prelimi- 
nary to  some  other  question. 

Mr.  Ross:  It  is  preliminary.  Your  Honor,  to 
show  why. 

Mr.  Boochever:  That  was  all  on  their  direct 
case.  Your  Honor. 
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The  Court:  It  is  no  part  of  rebuttal.  If  you 
want  to  reopen  up  your  case  and  put  in  additional 
testimony  that  should  have  been  offered  in  chief, 
that  is  another  matter. 

Mr.  Ross :  It  was  my  understanding,  Your  Hon- 
or, we  were  opening  up  this  case  after  changing 
certain  pleadings  for  this  purpose  and  also  to  prove 
value  of  certain  property.   [528] 

The  Court:  Counsel  requested  leave  to  open  it 
up  to  prove,  value. 

Mr.  Ross:  And  this,  I  think.  Your  Honor,  is 
preliminary  to  proving  the  value  of  certain  equij)- 
ment  there. 

The  Court :  Objection  is  overruled ;  witness  may 
answer.    Exception  will  be  noted. 

The  question  is:  Did  you  so  testify,  Mr.  Lam- 
bert? 

The  Witness:     Yes,  I  did. 

Q.  (By  Mr.  Ross)  :  Mr.  Lambert,  explain  why 
two  concerns  couldn't  operate  simultaneously  in 
Barry  Arm  camp  up  Mosquito  Creek  at  the  same 
time  ? 

Mr.  Boochever:  Object  to  that,  that  it  is  a  con- 
clusion and  also  improper. 

The  Court:     Overruled. 

The  Witness:  It  could  be  done  but  it  wouldn't 
be  very  practical  at  all ;  it  would  necessitate  scaling 
of  timber  or  branding  of  logs  and  they  would  have 
to  be  rafted  together  if  two  parties  were  logging 
in  there  and  if  rafts  were  made  up  the  river  it 
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would  mean  extremely  high  tides  before  they  would 
be  able  to  raft  on  an  8  or  9-foot  tide.  They  would 
onl}^  have  water  for  about  an  hour  a  day.  And 
if  the  rafts  were  made  up,  why,  they  couldn't  get 
them  past  the  piling  that  was  driven  in  the  river. 
So  I  don't  think  it  would  be  a  very  practical 
idea.  [529] 

Q.  Is  that  piling  you  speak  of  i)iling  you  drove 
into  the  river  or  was  it  already  there? 

A.     Piling  I  drove  in  to  raft  logs. 

Q.  After  you  drove  piling  into  the  river  you  say 
it  was  impossible  for  two  parties  to  operate  simul- 
taneoush^  unless  the  logs  were  branded. 

Mr.  Boochever:  Object  to  that  as  a  leading  ques- 
tion. Your  Honor. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Ross)  :  Now,  during  the  meeting  of 
you,  yourself  and  Mr.  Agostino  and  Mr.  Morgan  and 
Mr.  Ted  Rowell  down  at  Barry  Arm  camp  on  or 
about  April  24th  or  23rd,  something  like  that,  where 
you  stated  price  that  Mr.  Agostino  and  Socha  were 
claiming  for  their  equipment,  will  you  state — or,  at 
that  time  was  there  anything  said,  Mr.  Lambert, 
about  any  little  log  cabin  in  which  Mr.  Agostmo 
had  sometimes  stayed?  A.     Yes,  there  was. 

Mr.  Boochever:  Your  Honor,  object,  improper 
redirect  as  he  testified  about  that  meeting  before. 

The  Court:  That  has  already  been  gone  over  in 
direct  examination  and  the  objection  is  sustained; 
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nothing  in  the  change  of  pleadings  would  warrant 

repeating  it. 

Q.  (By  Mr.  Ross) :  Did  you  see  Mr.  Agostino 
and  Mr.  Morgan  and  Mrs.  Morgan  [530]  and  others 
together  on  or  about  the  10th  day  of  April,  1948? 

A.     Yes,  sometime  around  that  date. 

Q.  State  to  the  jury,  Mr.  Lambert,  where  you 
saw  them  and  under  what  circumstances? 

Mr.  Boochever:  Object  to  this  again.  Your 
Honor,  as  imi3 roper  redirect  examination. 

Mr.  Bell:    This  is  redirect. 

The  Witness:    Read  the  question. 
(Previous  two  questions  read.) 

The  Court:  What  relation — can  I  ask  counsel 
for  plaintiffs — has  the  filing  of  the  Second  Amended 
Complaint,  whatever  changes  made  therein  as  com- 
pared with  other  pleadings,  to  do  with  questions 
of  this  nature? 

Mr.  Ross:  Your  Honor,  it  has  been  testified  to 
in  this  case  by  one  of  the  witnesses — by  Mr.  Morgan 
— I  believe,  if  I  may  state  that,  from  the  time — from 
the  24th  of  March  until  way  in  the  fall  until  he  saw 
Mr.  Agostino  here  in  town  he  had  never  seen  him 
between  that  time. 

The  Court:  AVhether  such  testimony  was  given 
or  not,  if  counsel  says  it  was  given,  the  question  is 
proper  rebuttal  and  the  witness  may  answer. 

The  Witness:  What  was  the  date  on  that  again, 
on  July 

Mr.  Ross:     Yes. 
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Mr.  Boochever:  Your  Honor,  my  remembrance 
of  the  testimony  is  different.  My  remembrance  is 
he  didn't  remember  how  many  [531]  times  he  had 
seen  him. 

The  Court:     Overruled. 

Mr.  Ross:  The  date,  Your  Honor,  was  the  10th 
of  July  instead  of  the  10th  of  April. 

The  Court:  Do  you  know  what  the  question  is 
now  ? 

The  Witness:  Yes.  We  were  all  on  the  boat 
from  Whittier  to  Barry  Arm  camp.  It  was  Mr. 
Morgan  and  his  wife  and  several  other  parties  at 
Whittier — Mr.  Agostino  and  myself  and  Mr.  Gilbert, 
the  Forest  Service  scaler  was  on  there  that  time. 

Q.  (By  Mr.  Ross) :  You  say  they  were  going 
from  Whittier  over  to  Barry  Arm  camp  ? 

A.     From  Whittier  to  Barry  Arm  camp,  yes. 

Q.  Do  you  know  how  long  that  boat  stayed  over 
there?  A.     I  think  only  over  night. 

Q.     Where  did  they  go  the  next  day? 

A.     Back  to  Whittier. 

Q.  Did  Mr.  Agostino  go  back  on  the  boat  with 
Mr.  Morgan  and  Mrs.  Morgan? 

A.  I  believe  he  did.  He  was  not  at  camp  the 
next  day. 

Q.     Were  you  on  that  boat? 

Mr.  Boochever:  I  object  to  that  last  answer  as 
being  pure  hearsay  and  conjectural  on  the  witness' 
part. 

The  Court:     The  objection  is  sustained.  [532] 
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Q.  (By  Mr.  Ross)  :  Did  Mr.  Morgan  and  Mrs. 
Morgan  and  Agostino  and  yourself  together  with 
the  others  that  yon  stated  were  on  the  boat  when  it 
made  tlie  trip  from  Whittier  over  to  Barry  Arm 
camp,  did  they  shortly  return  to  Whittier? 

A.     Yes,  the  boat  returned  the  next  day. 

Q.     Were  you  on  that  boat? 

,A.  On  the  way  up  to  Barry  Arm  I  was  on  the 
boat  not  on  the  way  back. 

Q.  Do  you  recall  whether  or  not  Mr.  Agostino 
was  trying  to  collect  his  money  for  the  Barry  Arm 
campsite  on  that  trip  or  not? 

Mr.  Boochever:  I  object  to  that  as  a  leading 
question,  Your  Honor. 

The  Court:    Objection  is  sustained. 

Q.  (By  Mr.  Ross) :  Did  you  hear  any  conversa- 
tion between  Mr.  Morgan  and  Mr.  Agostino  during 
that  trip?  A.  .  No. 

Q.     Did  not  hear  any  conversation  between  them? 

A.     No. 

Q.  While  you  were  employed  with  the  Columbia 
Lumber  Companj^,  Mr.  Lambert,  down  at  Barry 
Arm  camp,  did  the  Forestry  Service  run  any  kind 
of  lines  or  was  there  any  kind  of  lines  running  in 
connection  w4th  the  United  States  Forestry  Service 
down  in  that  area  showing  the  people  where  to  cut 
timber?  [533]  A.     No. 

Mr.  Boochever:  I  object  to  the  part  of  the  ques- 
tion "while  you  W'cre  emj^loyed  by  the  Columbia 
Lumber  camp"  as  being  a  conclusion. 
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The  Court :    That  part  may  be  stricken. 

Q.  (By  Mr.  Ross)  :  AVhile  you  were  working 
down  at  Barry  Arm  camp,  Mr.  Lambert,  of  your 
owTi  knowledge  did  the  United  States  Forestry  Serv- 
ice follow  the  practice  or  did  it  not  follow  the  prac- 
tice of  marking  out  timber  sites  or  timber  sales  and 
putting  divisions  between  timbers  stating  which  tim- 
ber might  be  merchandisable  and  what  not  be  mer- 
chandisable  ? 

A.  No,  they  never  did,  that  was  left  entirely  to 
my  dispensation  which  was  commercial  and  which 
was  not. 

Q.  When  you  started  cutting  timber,  Mr.  Blacky 
Lambert,  down  at  Barry  Arm  camp  where  did  you 
first  start  cutting  timber'? 

Mr.  Boochever:  Object  to  as  improper  rebuttal 
testimony. 

The  Court:    Objection  is  sustained. 

Q.  (By  Mr.  Ross) :  Do  you  recall  seeing  any 
timber  at  all  in  between  a  site  where  Agostino  and 
Socha  had  cut  out  trees  on  the  east  side  of  Mosquito 
Creek  at  Barry  Arm  camp  and  the  place  where  you 
started  cutting  timber  for  Columbia  Lumber  Com- 
pany? 

Mr.  Boochever:  Object  to  that  question  for  the 
same  reason  and  also  for  the  further  reason  it  is  a 
leading  question.  [534] 

The  Court:    Objection  is  sustained. 

Q.  (By  Mr.  Ross)  :  I  will  ask  you  then,  ^Ir. 
Lambert,    was    there    any    merchandisable    timber 
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standing  between  Agostino 's  old  cutting  and  where 

Cohimbia  Lumber  Company  started  cutting? 

Mr.  Boochever:    Same  objection. 

The  Court :  Same  ruling.  The  matter  was  covered 
fully  in  examination  in  chief. 

Q.  (By  Mr.  Ross)  :  Mr.  Lambert,  do  you  recall 
seeing  a  telegram  in  the  office  of  the  Columbia 
Lumber  Company  at  Whittier  in  the  spring  about 
i\[arch  or  April,  sometime  in  the  spring  of  1948, 
addressed  to  Bruno  Agostino? 

Mr.  Boochever:  Object  to  that  question  for  the 
same  reason,  Your  Honor. 

The  Court :  I  do  not  recall  whether  that  question 
was  asked  or  not  and  therefore  the  objection  is 
overruled. 

Q.     (By  Mr.  Ross)  :     Answer? 

A.  I  saw  that  telegram  that  ^Ir.  Agostino  gave 
me,  that  I  took  to  the  Columbia  Lumber  Company 
office  and  I  left  it  there. 

Q.     Mr.  Agostino  gave  you?  A.     Yes. 

Q.     Where  did  Mr.  Agostino  give  it  to  you? 

A.     At  Barry  Arm.  [535] 

Q.     Do  you  know  about  what  time  that  was? 

A.     It  was  sometime  in  March. 

Q.     Was  it  1948?  A.     1948,  yes. 

Q.     Who  was  the  telegram  from,  Mr.  Lambert? 

A.     From  the  Forest  Service  in  Juneau. 

Q.     Did  you  read  that  telegram?  A.     Yes. 

Q.  Will  you  state  to  the  jury  what  was  in  that 
telegram  ? 
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Mr.  Boochever:  Object  to  that  as  hearsay,  Your 
Honor. 

The  Court:  Telegram  must  be  accounted  for 
before  any  secondary  evidence  can  be  offered  upon 
it. 

Mr.  Boochever:  But  the  secondary  evidence  is 
something  which  someone  in  the  Forest  Service  sent 
to  Mr.  Agostino.  It  is  irrelevant  and  hearsay  any- 
way whether  it  is  in  writing  or  oral. 

The  Court :  Official  communication  upon  the  sub- 
ject— upon  anything  concerning  the  subject  of  the 
action  I  think  would  be  admissible.  The  objection 
is  overruled. 

Q.     (By  Mr.  Ross) :    Go  ahead  and  answer? 

A.    Well,  the 

The  Court:  Don't  answer.  There  is  no  proof 
as  to  where  the  telegram  is.    Mr.  Agostino  is  here. 

Q.  (By  Mr.  Ross) :  Do  you  know  what  became 
of  that  telegram  that  was  delivered  to  Bruno 
Agostino  ? 

A.  The  last  I  saw  of  it  was  in  the  Columbia 
Lumber  Company  office  at  Whittier. 

Mr.  Ross:    I  ask  you,  counsel,  for  this  telegram. 

Mr.  Boochever:  I  wish  to  state  we  have  asked 
for  all  telegrams  and  all  communications  about  this 
matter  from  Whittier  and  we  have  never  received 
or  been  able  to  obtain  any  copy  of  such  a  telegram 
or  any  other  telegram  which  is  bearing  on  this  case. 

Q.  (By  Mr.  Ross)  :  Do  you  know  where  that 
telegram  is  now,  Mr.  Lambert?  A.     No. 
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Q.     Bid  you  read  tliat  telegram?  A.     Yes. 

Q.     State  to  the  jury  what  was  in  that  telegram  ? 

A.  Well,  it  was  informing  Mr.  Agostino  that  he 
had  a  continuation  of  his  timber  sale  and  the  exact 
wording  of  it  I  can't  remember  but  that  was  the 
text  of  it. 

Q.     It  was  a  continuation  of  the  timber  sale  ? 

A.     Yes. 

Q.     You  mean  at  Barry  Arm? 

A.     At  Barry  Arm. 

Q.  And  that  was  in  March  of  1948,  I  believe 
you  say?  A.     Yes.  [537] 

Mr.  Bavis:  That  question,  of  course,  is  leading, 
Your  Honor. 

The  Court:  Yes,  it  is  leading  and  the  objection 
is  sustained. 

Q.  (By  Mr.  Ross)  :  ]\ir.  Lambert,  do  you  know 
whether  or  not  Mr.  Agostino  in  his  timber  cutting 
down  at  Barry  Arm  camp  cut  all  the  merchandis- 
able  timber— the  tracts  on  which  he  cut  timber? 

Mr.  Bavis:  Your  Honor,  if  I  remember  cor- 
rectly that  same  question  was  asked  him  in  the 
case  in  chief.  He  answered  the  question  fully.  I 
don't  believe  it  is  proper  at  this  time. 

The  Court:  Objection  is  sustained  upon  that 
ground. 

Mr.  Ross:  1  don't  recall.  Your  Honor,  that  spe- 
cific question  being  asked  if  he  cut  all  the  timber. 

The  Court:  I  think  it  was  asked  and  answered 
and  asked  several  times  by  counsel  and  answered 
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several  times  also  by  counsel,  perhaps,  on  both  sides. 

Q.  (B}^  Mr.  Ross) :  Mr.  Lambert,  have  you 
ever  had  any  experience  in  appraising,  inspecting 
and  appraising,  the  value  of  machinery  such  as 
was  found  at  Barry  Arm  camp  when  the  Columbia 
Lumber  Company  started  its  operation  there? 
»  Mr.  Boochever:  Objection  on  the  same  ground 
— it  was  all  gone  into  with  him  on  the  original  case. 

The  Court:  Not  fully  so.  The  objection  is  over- 
ruled and  [538]  the  witness  ma}^  answer.  I  think 
the  witness  qualitied  at  that  time  but  this  is  a  pre- 
liminary question  and  may  be  asked  again.  You 
may  answer,  sir. 

The  Witness:  Yes,  I  worked  for  the  Govern- 
ment as  an  inspector,  and  appraiser  on  surplus  prop- 
erty in  Seattle. 

Q.  (By  Mr.  Ross) :  Well,  while  you  were  work- 
ing for  the  Government  as  an  appraiser  did  you 
ever  inspect  any  such  equipment  as  caterpillar  trac- 
tors and  donkeys  and  sawmill  equipment? 

A.  Ever^^thing  but  sa^Miiill  equipment.  I  am  not 
qualified  on   saA\Tiiill  equipment   at   all. 

Q.  You  did  inspect  or  did  you  inspect  and  aj)- 
praise  caterpillar  tractors? 

A.  Yes,  all  logging  equipment — caterpillars, 
donkeys. 

Q.  Mr.  Lambert,  I  will  ask  you  a  purely  hypo- 
thetical question,  now  we  will  assume  that  ^Ir. 
Agostino  had  and  Socha  had  250,000  feet  of  stand- 
ing timber  down  at  Barry  Arm  camp,  what  would 


vs.  Bruno  Agostino,  et  al.  587 

(Testimony  of  Kennetli  L).  Lambert.) 

that  timber  be  worth  to  Mr.  Agostino  and  Soeha  ? 

Mr.  Boochever:  I  object  to  that,  Your  Honor. 
In  the  first  place  he  doesn't  know  what  anything 
is  worth  to  Mr.  Socha  and  Mr.  Agostino  and  I  ob- 
ject. The  second  place,  it  was  covered  in  redirect 
in  I'egard  to  that  timber. 

The  Court:  The  question  is  not  rightly  put,  I 
think.  The  question  is — what  its  value  is  and  what 
its  value  is  as  to  Agostino  and  Socha.  [539] 

Mr.  Boocheve]':  The  point  I  am  making,  no  one 
can  know  what  the  value  was  to  Agostino  and  Socha 
other  than  Agostino  and  Socha. 

The  Court:  That  is  quite  right;  objection  is 
well  taken  on  that  ground. 

Q.  (By  Mr.  Ross)  :  Did  3^ou  know  the  value  of 
timber  standing  at  Barry  Arm  camp  in  March, 
1948,  Mr.  Lambert? 

A.     Know  the  value  of  it  standing? 

Q.     Yes. 

A.  Well,  I  don't  know  what  stumpage  they  paid 
for  it. 

Q.  Well,  we  will  assume  that  they  paid  one  dol- 
lar a  thousand  stumpage. 

A.  One  dollar  a  thousand  stumpage,  you  mean 
what  the  timber  w^ould  be  worth  to  Mr.  Agostino 
and  Mr.  Socha? 

Q.  What  the  value  of  the  timber  would  be  worth 
there,  we  will  say,  logged  and  in  the  pond? 

Mr.  Boochever:  Object  to  that  as  being  totally 
irrelevant. 
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The  Court:  That  is  a  preliminaiy  question. 
Overruled. 

Mr.  Boochever:  And  the  further  reason  that  he 
testified  to  that  very  same  question  on  direct  ex- 
amination. 

The  Court:  He  ma}^  liave,  I  do  not  distinctly 
recall  just  what  the  testimony  was  on  that  point. 
You  may  answer  the  question. 

The  Witness:  Well,  that  would  be  very  hard 
to  determine  [540]  just  what  the  timber  was  worth 
to  him.  It  would  depend  on  his  method  of  logging 
and  how  much  labor  he  hired  to  take  the  timber 
out.  If  they  did  the  work  themselves  and  took  it 
out  on  a  small  scale  then  their  margin  of  profit 
Avould  be  much  greater. 

Q.  (By  Mr.  Boss) :  As  Agostino  and  Socha 
were  equipped  to  handle  timber  what  would  have 
been  the  value  of  that  timber  placed  in  the  pond 
if  it  had  to  be  gotten  out  with  the  equipment  that 
they  had  there  at  the  time? 

A.  Well,  at  their  price  that  they  were  receiving 
they  should  have  made  around  six  or  eight  dollars 
a  thousand  profit  on  it. 

Q.     On  the  250,000  feet  that  we  assume? 

A.     Yes. 

Q.  Did  you  ever  make  a  close  examination  or 
inspection  of  the  bunkhouse  at  Barry  Arm  camp 
that  was  owned  by  Agostino  and  Socha? 

Mr.  Boochever:  Objection,  Your  Honor,  same 
grounds— improper  rebuttal  testimony. 
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The  Court:  The  plamtiff  has  been  permitted  to 
reopen  his  case  for  the  purpose  of  giving  further 
testimony  as  to  vahies  in  view  of  the  filing  of  the 
Second  Amended  Complaint  and  that  is  the  only 
reason  why  this  testimony  is  being  permitted.  Ob- 
jection is  overruled  and  exception  will  be  noted. 

Q.  (By  Mr.  Ross)  :  Did  3^ou  inspect  that  house, 
we  will  sa}^,  the  bunkhouse  [541]  and  the  cook- 
house? A.     Yes,  I  did. 

Q.  AVill  you  tell  the  jury  liow  that  building  is 
put  up,  how  it  is  constructed,  whether  it  is  a  frame 
building  or  whether  it  a  brick  building  or  what 
it  is,  and  tell  the  jury  thoroughly  in  your  own 
words  how  that  building  is  put  up  and  something 
about  its  size? 

Mr.  Boocvhever:  Your  Honor,  I  make  the  same 
objection.  He  testified  on  that  exact  point  on  his 
direct  testimony;  regardless  of  whether  there  is  a 
new  basis  for  testimony  he  gave  this  exact  testi- 
mony before. 

Mr.  Ross:  Your  Honor,  his  testimony,  I  think, 
will  contradict  their  testimony  it  was  merely  a 
frame  building  and  there  is  no  testimony  of  his 
going  inside  and  inspecting  the  house,  the  walls  and 
anything  and  the  type  of  structure  it  is. 

The  Court:  I  do  not  recall  testimony  as  to  the 
type  of  structure.     The  objection  is  overruled. 

Mr.  Ross:  And  I  don't  believe  value  was  ever 
placed  on  it,  either. 

The  Witness:     It  is  a  log  building  and  it  is  all 
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hewed  inside  and  I  think  there  are  six  rooms  in  it, 
stove,  bathroom,  and  mattresses  n  there,  and  cots 
and  it  is  a  very  good  building. 

Q.  (By  Mr.  Ross) :  You  say  the  logs  are  hewed 
inside?    Explain  what  you  mean  by  that?  [542] 

A.  When  they  built  the  building  they  peo-led  the 
logs  ahd  then  on  the  inside  they  hewed  it  just  as 
smooth  as  a  wall — very  good  log  house,  well  con- 
structed, in  fact  it  is  one  of  the  best  ones  I  have 
ever  seen  built. 

Q.  And  you  have  had  occasion  many  times,  have 
you  not,  to  inspect  log  houses  and  buildings  of  camp 
equipment  at  various  places  in  the  country,  or  have 
you? 

Mr.  Boochever:     Object  to  that  as  leading. 

The  Court:     Overruled. 

The  Witness:     I  have. 

Q.  (By  Mr.  Ross)  :  What  would  you  estimate 
the  value  of  the  bunkhouse  and  the  cookhouse  of 
Agostino  and  Socha  at  Barry  Arm  Camp? 

Mr.  Boochever:  Object  to  that  as  no  i)roper 
foundation. 

The  Court:     Overruled. 

Q.     (By  Mr.  Ross)  :     Value  down  there? 

A.  Well,  I  will  say  it  couldn't  be  built  for 
$10,000.00. 

Q.  Then  what  would  you  say  the  value  would 
be  of  that  building  at  Barry  Arm  camp? 

A.  Well,  it  would  still  be  worth  $10,000.00  if  you 
had  to  build  it  there. 
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Mr.  Boochever:  Object  to  that  answer  and  move 
that  it  be  stricken  as  not  being  responsive  to  the 
question. 

The  Court:     Overruled.   [543] 

Q.  (By  Mr.  Ross)  :  After  you  went  to  work  for 
Cohunbia  Lumber  Company,  Mr.  Lambert,  did  you 
ever  use  the  pond  that  was  used  by  Agostino  and 
Socha  for  booming  logs  together? 

Mr.  Boochever:  Object  to  the  portion  of  the 
question  which  states  "after  you  went  to  work  for 
the  Columbia  Lumber  Company"  as  improper. 

The  Court:  Well,  "to  go  to  work  for"  doesn't 
necessarily  mean  employment.  The  question  may  be 
"after  you  began  to  take  on  logs  to  be  sold  or  deliv- 
ered or  given  to  the  Columbia  Lumber  Company, 
then  did  you  use T' 

The  Witness:     Yes,  we  used  the  pond. 

Q.  (By  Mr.  Ross) :  State  to  the  jury  how  you 
used  the  pond,  Mr.  Lambert,  and  how  much  timber 
that  you  placed  in  the  pond  and  so  forth  in  your 
own  words  just  state  to  the  jury? 

A.  We  used  the  pond  for  about  two  rafts  which 
was  approximately  200  and  250-thousand  board  feet 
and  after  that  the  pond  was  not  practical  to  us  any 
more  so  we  discontinued  its  use.  The  pile  driver 
came  uj)  from  Whittier  and  we  drove  piling  in  the 
main  channel  of  the  river  and  rafted  our  logs  there. 

Q.  Why  wasn't  the  pond  used  after  that,  state 
just  why  it  wasn't  used? 

A.     Well,  the  timber  was  further  on  up  the  river 


592  Columbia  Lumher  Co.,  Inc. 

(Testimony  of  Kenneth  D.  Lambert.) 
and  we  had  a  new  dmnping  ground  for  our  logs 
where  we  dumped  riglit  into  the  [544]  river  and  we 
floated  them  down  to  where  we  rafted  them. 

Q.  While  you  and  Mr.  Morgan  and  Mr.  Agos- 
tino,  Mr.  Rowell,  were  sitting  down  there  At  Barry 
Arm  camp  on  the  log  discussing — carrying  on  a  dis- 
cussion about  April  10,  1948,  was  anything  said 
about  any  small  cabin'?  A.     Yes,  it  was. 

Q.  State  to  the  jury  what  was  said  about  that 
small  cabin? 

Mr.  Boochever:  Your  Honor,  that  same  question 
was  asked  a  few  minutes  ago.  It  was  objected  to 
and  the  objection  was  sustained. 

Mr.  Bell:  Your  Honor,  it  wasn't  brought  out  on 
the  defense  testimony  that  there  was  a  controversy 
when  Mr.  Butcher  testified  about  a  controversy  over 
a  little  log  cabin  that  Bruno  called  his  own. 

The  Court:  My  r.ecollection  is  there  was  testi- 
mony about  a  little  cabin  in  the  case  in  chief  and 
for  that  reason  the  objection  is  sustained. 

Mr.  Bell :  Exception.  We  want  to  make  an  offer 
of  proof.  We  offer  to  prove  by  this  witness  if  he 
were  permitted  to  testify  that  he  was  sitting  on  the 
log  with  Bruno  Agostino  and  Ted  Rowell  and  Mr. 
Morgan  at  Barry  Arm  camp  on  the  lOtli  day  of 
April,  1948  and  he  heard  a  conversation  between 
Mr.  Morgan  and  Mr.  Agostino  in  which  a  little 
cabin  that  is  referred  to  as  Bruno's  little  cabin,  not 
the  cookhouse  or  the  garage  or  any  of  the  larger 
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buildings  but  just  a  little  cabin  that  Bruno's  [545] 
clothes  are  in,  and  in  that  conversation  Bruno  asked 
Mr.  Morgan  if  he  wanted  that  cabin  too  and  Mr. 
Morgan  said  "No,  you  can  have  that,  I  don't  care 
anything  about  that." 

Mr.  Boochever:  We  must  repeat  the  objection 
that  this  witjiess  testified  in  regard  to  that  very  con- 
versation and  told  what  he  knew  about  the  conver- 
sation at  the  time  and  it  is  nothing  new  to  be  added 
on  that  score  now. 

Mr.  Bell:  Before  Your  Honor  rules,  we  want 
to  call  your  attention  to  the  fact  that  this  little 
cabin  proposition  first  came  out  in  the  testimony  of 
Mr.  Butcher  in  which  he  said  that  Bruno  objected 
to  giving  them  this  little  cabin,  and  this  is 

The  Court:  My  impression  is  I  can't  remember 
all  of  the  testimony — my  impression  is  that  there 
was  some  testimony  about  it.  I  don't  remember 
whether  this  Mr.  Lambert  was  asked  about  it. 

Mr.  Boochever :  Your  Honor,  I  believe  I  further 
wish  to  point  out  this  testimony,  if  it  did  happen, 
happened  on  April  10th  and  would  be  totally  irrele- 
vant to  vary  a  written  contract  entered  into  on  June 
29tli  or  thereabouts. 

The  Court:  That  objection,  in  my  judgment,  is 
not  well  taken.  I  think  I  will  admit  the  evidence 
upon  the  theory  I  am  not  certain  what  the  testi- 
mony was. 

The  question  may  be  answered. 

Q.     (By  Mr.  Ross) :     Please  state  what [546] 
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A,  Yes,  there  was  an  understanding  that  Mr. 
Agostino  could  keep  that  little  cabin  that  it  was 
no  use  to  the  Columbia  Lumber  Company  or  us 
wiiatsoever. 

Mr.  Davis:  Now,  Your  Honor,  1  would  move 
that  the  answer  be  stricken  on  two  grounds — in  the 
first  placQ  it  is  apparent  from  the  testimony  that 
there  wasn't  any  agreement  reached  at  any  time 
there.  In  the  second  place  there  was  a  written 
agreement  made  at  a  later  time  including  all  the 
property  and  equipment. 

The  Court:     Motion  is  denied. 

Q.  (By  Mr.  Ross)  :  While  you  were  working 
down  at  Barry  Arm  Camp  for  Columbia  Lumber 
Company,  as  you  have  testified  before,  were  you 
ever  instructed  by  the  Columbia  Lumber  Company 
— by  Mr.  Morgan  to  return  an}'  equipment  that  you 
might  have  used  that  belonged  to  Agostino  and 
Socha  at  the  time  the  Columbia  Lumber  Company 
started  its  operations  at  Barry  Arm  camp? 

Mr.  Boochever:  Your  Honor,  I  hesitate  to  ob- 
ject again,  but  counsel  insists  on  putting  in  "while 
you  were  working  for  Columbia  Lumber  Company" 
in  each  one  of  his  questions,  and,  of  course  that  is 
not  the  trutl]  in  the  matter  and  not  the  case  and  I 
object  to  that  portion  of  the  question. 

The  Court:  AYill  counsel  rephrase  his  question 
and  leave  out  the  objected  to  phrase?  [547] 

Q.  (By  Mr.  Ross) :  While  you  were  working 
at  T^arry  Arm  camp,  Mr.  Lambert,  were  you  ever 
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instructed  by  Mr.  Morgan — Thomas  Morgan  here 
or  the  Columbia  lAimljer  Company  to  return  an}^ 
equipment  that  you  had  used  that  belonged  to  Mr. 
Agostino  and  Mr.  Socha  that  they  used  there  in 
connection  with  their  operations'? 

Mr.  Boochever:  Your  Honor,  I  object  to  that 
as  leading.  There  is  no  testimony  that  he  ever  used 
any  equipment  of  Mr.  Agostino  or  Mr.  Socha  much 
less  that  he  returned. 

Mr.  Ross:  There  is  plenty  of  testimony  in  this 
case,  Your  Honor,  that  he  used  six  barrels  of  oil 
and  a  barrel  and  one-half  of  gasoline. 

The  Court:  Objection  is  overruled;  you  may 
answer. 

The  Witness :  No,  there  never  w^as  anything  said 
about  returning  it  at  all.  I  mailed  a  credit  memo 
to  the  Columbia  Lumber  office  crediting  Mr.  Agos- 
tino with  six  barrels  of  diesel  oil  and  a  barrel  and 
one-half  of  gasoline  and  that  is  all  I  used  of  his. 

Q.  (By  Mr.  Ross) :  Did  you  ever  return  any 
of  that  equipment?  A.     No. 

Mr.  Davis:  Now,  Your  Honor,  I  wonder  if  it 
wouldn't  be  wise  at  this  time  to  instruct  the  jury 
that  Mr.  Lambert  at  the  time  he  used  this  diesel  oil 
and  gasoline  was  acting  as  an  independent  contrac- 
tor and  that  his  actions  do  not  bind  Columbia 
Lumber  in  any  way. 

The  Court:  Motion  is  denied  at  this  time.  The 
subject  [548]  will  be  covered  generally  in  the  writ- 
ten instructions. 
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Q.  (By  Mr.  Ross)  :  All  right.  At  the  time  you 
made  your  settlement  with  Columbia  Lumber  Com- 
pany for  your  term  of  employment  down  at  Barry 
Arm  camp  were  you  charged  with  the  equipment 
that  you  used — this  six  barrels  of  oil  and  barrel 
and  one-half  of  gasoline  that  you  have  just  testified 
to — were  you  charged  up  with  thaf? 

A.  Well,  it  was  charged  indirect!}^  to  the  camp 
but  the  Columbia  Lumber  Company  assumed  all 
obligations  of  the  Camp  One  operations. 

Mr.  Boochever:  I  must  object  to  that  answer 
there  as  a  conclusion  of  law. 

The  Court:     Overruled. 

Q.  (By  Mr.  Ross) :  Mr.  Lambert,  do  you  know 
the  value  of  the  oil  that  was  taken  from  Socha  and 
Agostino's  camp  per  barrel? 

A.  No,  I  don't  remember  the  prices  of  it  right 
now. 

Q.     Do  you  know  the  value  of  the  gasoline? 

A.     No,  I  don't  remember  what  tlie  price  was. 

Q.  Did  you  ever  inspect  the  garage  there  at 
Barry  Arm  camp  that  belonged  to  Socha  and  Agos- 
tino?  A.     Yes,  I  did. 

Q.  Will  you  tell  the  jury  how  that  building  is 
constructed  ? 

A.  Well,  it  was  a  frame  building  with  benches 
and  bins  in  [549]  there  for  racks  for  tools,  there 
was  a  nice  little  shop  more  or  less  fixed  uj)  like  a 
garage.   There  was  a  forge  in  there,  drill  press. 

Q.     How  big  was  that  building,  Mr.  Lambert  ? 
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A.  I  don't  know  just  how  big  it  was.  It  was 
fairly  good  size  though. 

Q.     You  say  it  was  a  frame  building? 

A.     Yes. 

Q.  What  would  you  estimate  the  value  of  that 
building  to  be  at  Barry  Arm  camp? 

Mr.  Boochever:  Object  to  that  as  no  proj^er 
foundation. 

The  Court:     Overruled.   You  may  answer. 

The  Witness :     Oh,  I  would  say  $2,000.00  anyway. 

Q.  (By  Mr.  Ross)  :  Did  Columbia  Limiber 
Company  store  equipment  there  at  the  cookhouse 
and  the  bunkhouse  or  the  garage  after  they  com- 
menced their  operations  at  Barry  Arm  camp? 

Mr.  Davis:  If  the  Court  please,  the  identical 
question  was  asked  him  on  his  case  in  chief  and  he 
answered  he  did  not. 

The  Court:     The  objection  is  sustained. 

Mr.  Ross:  I  think  the  question  was  asked  Mr. 
Morgan,  all  right,  Your  Honor,  but  never  asked 

The  Court:  It  was  asked  this  very  witness  as  I 
recall  it. 

Mr.  Ross:     That  is  all.  [550] 

The  Court :     Counsel  for  defendant  may  examine. 

Further  Recross  Examination 

By  Mr.  Boochever: 

Q.  In  regard  to  the  value  of  the  house  and  also 
the  garage  that  you  just  mentioned,  that  would  not 
have   much   value   to   an   outfit   that   was    alreadv 
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equipped  with  everything  they  needed  there,  would 

it? 

A.  No,  it  wouldn't  have  much  value  to  them 
unless  they  needed  it. 

Q.  Now,  did  Tom  Morgan  or  anyone  in  power 
at  Columbia  Lumber  Company  ever  tell  you  that 
you  could  use  Bruno's  equipment  there? 

A.     No, 

Q.     Did  they  ever  tell  you — pardon  me. 

A.  I  will  have  to  retract.  Mr.  Morgan  told  me 
I  could  use  that  equipment.  That  was  at  the  time  I 
terminated  with  the  Columbia  Lmnber  Company. 

Q.  But  prior  to  that  time  had  he  ever  told  you 
that?  A.     No. 

Q.     In  fact  he  told  you  just  the  opposite? 

A.     That  is  right. 

Q.  And  the  borrowing  of  those  barrels  of  oil 
was  done  on  your  own,  isn't  that  right? 

A.    Yes. 

Q.     Entirely  so?  A.     Yes.  [551] 

Mr.  Boochever:  No  further  questions,  Your 
Honor. 

The  Court:     That  is  all. 

Further  Redirect  Examination 

By  Mr.  Ross: 

Q.  Did  you  report  taking  the  six  barrels  of  oil 
and  the  one  and  one-half  of  gasoline  to  the  Colum- 
bia Lumber  Company,  Mr.  Lambert? 

A.     Yes. 
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Mr.  Boocliever:  Your  Honor,  there  is  one  ques- 
tion I  meant  to  ask  the  witness  before  this. 

The  Court:     Counsel  may  ask  it  now. 

Further  Recross-Examination 

By  Mr.  Boochever: 

Q.  Now^,  you  spoke  about  a  conversation  of  April 
10th  in  which  some  mention  was  made  of  a  small 
cabin,  Mr.  Lambert?  A.     Yes. 

Q.  Was  any  agi^eement  reached  in  regard  to  the 
sale  of  that  property  at  that  time?  A.     No. 

Mr.  Boochever:     That  is  all,  Your  Honor. 

Further  Redirect  Examination 

By  Mr.  Ross : 

Q.  Now,  that  property,  Mr.  Lambert,  when  you 
state  that  do  you  mean  just  that  cabin  or  do  you 
mean  the  agreement  about  the  whole  Barry  Arm 
campsite?  [552] 

A.  The  whole  Barry  Arm  campsite  including  all 
material  that  was  there,  all  equipment. 

Further  Recross-Examination 

By  Mr.  Boochever: 

Q.  Was  any  sale  made  at  that  time  of  the  Barry 
Arm  camp?  A.     No. 

Q.  Was  any  made  prior  to  the  date  when  you 
were  there?  A.     Not  to  my  knowledge. 

Mr.  Boochever :     That  is  all,  Your  Honor. 

The  Court:  That  is  all,  Mr.  Lambert,  you  may 
step  down. 
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Mr.  Ross :  I  would  like  to  ask  one  more  question, 
Your  Honor. 

The  Court:     Very  well. 

Further  Redirect  Examination 
By  Mr.  Ross : 

Q.  Mr.  Lambert,  would  you  have  ever  moved 
into  Barry  Arm  camp  with  Columbia  Lumber  Com- 
pany camping  equipment  if  you  had  not  received 
the  permission  of  Agostino  to  move  in? 

Mr.  Boochever:  I  object  to  that  question  as  be- 
ing improper  recross  examination  now. 

The  Court:     Overruled,  you  may  answer. 

The  Witness:  No,  I  never  would.  I  wouldn't 
have  moved  in  there  without  Bruno's  permission  at 
all. 

Q.  And  at  the  time  you  moved  in  there,  Mr. 
Lambert,  was  it  your  understanding  or  was  it  not 
that  the  Columbia  Lumber  [553]  Company  was  buy- 
ing Socha  and  Agostino  out  ? 

Mr.  Boochever:  Object  to  that  as  being  leading 
and  improper. 

The  Court:     Objection  is  sustained. 

Mr.  Ross :     That  is  all. 

Mr.  Boochever :     That  is  all. 

The  Court:     That  is  all,  Mr.  Lambert. 

BRUNO  AGOSTINO 

called  as  a  witness  herein,  having  previously  been 
duly  sworn,  resumed  the  stand  and  testified  as  fol- 
lows : 
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Further  Redirect  Examination 

By  Mr.  Bell: 

Q.  You  are  the  Bruno  Agostino  who  testified 
before  in  this  case,  are  you  not?  A.     Yes,  sir. 

Q.  Bruno,  you  heard  Mr.  Morgan  testify,  did 
you  nof?  A.     Yes. 

Q.  You  heard  him  testify  he  couldn't  find  you 
from  the  time  he  left  you  down  there  in  April  10th  I 

A.     Yes. 

Mr.  Boochever:  I  object  on  that.  Your  Honor, 
as  incorrect,  the  statement  of  counsel  is  incorrect. 

Q.  (By  Mr.  Bell)  :  All  right,  did  you  hear  him 
testify  to  this  or  in  this  substance  "That  he  never 
could  find  you  after  the  time  he  left  [554]  you  down 
there?  A.     I  did. 

.  Mr.  Boochever:  Your  Honor,  I  object  to  that  as 
improper  redirect  examination  and  what  he  heard 
a  witness  say  on  this  stand  is  totally  immaterial  and 
has  nothing  to  do  with  the  issues  right  now  he  is 
trying  to  prove. 

The  Court :     Overruled. 

Q.  (By  Mr.  Bell) :  Now,  Mr.  Agostino,  did  you 
see  him  on  the  10th  day  of  July,  1948  ? 

A.     Yes,  I  was  in  his  office. 

Q.     Where  did  you  see  him,  where  was  his  office  ? 

A.     Whittier. 

Q.     What  was  the  purpose  of  jouv  visit  there? 

Mr.  Boochever:  Object  to  what  the  purpose  of 
the  visit  was.  Your  Honor. 


602  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Bruno  Agostino.) 

The  Court :  Unless  it  is  connected  with  this  pres- 
ent action  or  the  subject  matter  of  it. 

Mr.  Bell :  It,  of  course,  would  be  connected  with 
this. 

The  Court:     Overruled,  you  may  answer. 

The  Witness:  When  I  was  going  to  Barry  Arm 
to  get  some  of  my  stuff  back  and  I  went  to  Mr. 
^Morgan  in  the  office  and  Mr.  Jacobson. 

Mr.  Bell:  Your  Honor,  I  wonder  if  we  could 
ask  the  mtness  to  slow  down  a  little.  [555] 

The  Court :     Speak  more  slowly,  Mr.  Agostino. 

Q.  (By  Mr.  Bell):  Did  you  talk  to  him  at 
Whittier?  A.     Yes. 

Q.  Did  you  leave  there  and  ride  with  him  on  a 
boat?  A.     Yes. 

Mr.  Boochever:  Object  to  this  as  a  leading  ques- 
tion. 

The  Court:     Sustained. 

Mr.  Bell:  All  right,  I  will  take  up  all  the  time 
that  -is  needed. 

Mr.  Boochever:     Objection. 

The  Court:     Objection  is  sustained. 

Q.  (By  ^ir.  Bell)  :  Mr.  Agostino,  after  you  left 
Whittier  where  did  you  go? 

A.     To  Barry  Arm. 

Q.     Who  went  with  you? 

A.  ^Ir.  Morgan  and  his  wife  and  Mr.  Lambert 
and  two  or  three  other  people,  I  don't  remember 
who  they  are — their  names. 

Q.     How  did  you  go?  A.     By  the  boat. 
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Q.     How  long  did  it  take  you  to  go? 

A.     It  take  about  3  hours. 

Q.     And  how  long  did  you  stay  at  Barry  Arm? 

A.  Well,  I  stay  only  half  day  and  I  was  going 
to  stay  there  but  I  talked  to  Mr.  Morgan  and  I  asked 
him  if  that  deal  is  [556]  going  to  go  through  and 
he  said  "Yes,  yes,  that  is  a  deal,  you  come  to  town 
and  we  settle". 

Q.  And  then  did  you  come  back  on  the  boat  or 
not? 

A.  I  come  back  on  the  boat  with  Mr.  Morgan 
but  I  never  saw  ^Ir.  Morgan  after  I  left  Whittier. 

Q.  Please  tell  the  last  time  you  talked  to  him 
on  the  trip,  where  were  you?  A.     Whittier. 

Q.     In  Whittier?  A.     Yes. 

Q.  And  where  did  you  go  then  after  you  left 
Whittier?  A.     I  came  here  to  Anchorage. 

Q.     And  then  did  he  come  to  Anchorage? 

A.  Well,  he  might  have  come  but  I  never  saw  it. 
I  waited  down  at  Mr. — to  the  Columbia  office — ' 
Lumber  office  down  here,  I  forget  his  name,  he  told 
me  to  wait  one-hour  and  I  did  wait  one-hour  and 
he  never  come  back. 

Q.  Did  you  ever  see  Mr.  Morgan  any  more  until 
the  trial  of  this  case  started? 

A.     No  more,  that  was  the  first  time  I  seen  him. 

Q.  Mr.  Agostino,  did  you  ever  see  the  letter  that 
Mr.  Butcher  identified  here  or  was  introduced  by 
the  defense  in  this  case? 

Mr.  Davis:     Your  Honor,  the  same  question  was 
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asked;  witness  answered  he  did  not  on  the  case  in 
chief;  it  is  improper  at  this  time  to  go  into  that 
again.  [557] 

Mr.  Bell:  He  was  asked  b}^  cross-examination  if 
he  didn't  see  a  certain  ietter  and  he  said  he  didn't 
but  now  Mr.  Butcher  has  made  it  competent. 

Mr.  Boochever:  I  don't  know  what  difference  it 
makes.  He  has  testified  to  that  same  question  be- 
fore. 

The  Court:  It  is— the  letter  was  not  in  evidence 
at  that  time? 

Mr.  Boochever:  It  was  introduced  in  identifica- 
tion and  it  was  shown  to  this  same  witness  and  he 
was 


The  Court:  Were  you  shown  that  letter  when 
you  were  on  the  stand  before? 

The  Witness:  I  never  see  this  letter  before  only 
here  in  Court. 

The  Court :  When  you  were  on  the  witness  stand 
before  did  you  see  the  letter  ? 

The  AVitness:     I  think  I  did,  the  same  letter. 

The  Court:  The  objection  is  sustained  then.  He 
has  already  replied  on  it. 

Q.  (By  Mr.  Bell)  :  Did  Mr.  Butcher  ever  tell 
you  anj^thing  about  receiving  that  letter? 

A.     No. 

Mr.  Boochever:  Object  to  that,  Your  Honor, 
same  reason — this  has  been  gone  over  before. 

The  Court:     Objection  sustained.  [558] 
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Mr.  Boochever:  And  move  that  the  answer  be 
stricken. 

The  Court:     Answer  stricken. 

Q.  (By  Mr.  Bell) :  Did  Mr.  Butcher  at  any 
time  discuss  the  receipt  of  that  letter  or  the  contents 
of  it  with  you?  A.     Never. 

Mr.  Boochever:     Same  objection,  Your  Honor. 

The  Court:     Same  ruling. 

Mr.  Bell:     Exception. 

The  Court:  Counsel  has  proceeded  far  enough 
with  that. 

Q.  (By  Mr.  Bell) :  Did  you  ever  know  or  were 
you  ever  requested  to  furnish  an  itemized  statement 
of  that  equipment  down  there? 

Mr.  Boochever:  That  also  has  been  gone  into, 
Your  Honor. 

The  Court:  I  do  not  recall  that.  What  is  the 
answer  ? 

The  Witness:  They  never  asked  me.  Mr.  Mor- 
gan, the}^  say  the  contract  is  good  enough.  They 
don't  need  an}^  itemized  statement  because  he  knows 
what  was  in  the  camp. 

Q.  (By  Mr.  Bell)  :  Where  were  you  at  the  time 
Mr.  Morgan  told  you  that? 

A.     Right  in  Mr.  Butcher's  office. 

Mr.  Davis:  Now,  Your  Honor,  not  only  was  the 
same  question  asked  but  the  same  answer  was  made. 

The  Court :  It  may  have  been  given  but  I  do  not 
recall  that  question  or  that  answer.    Overruled. 

Q.     (By  Mr.  Bell)  :     ]Mr.  Agostino,  what  did  you 
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pay  for  the  sawmill  that  was  there  on  the  bank  at 

Mosquito  Creek? 

Mr.  Boochever:  Your  Honor,  object  to  that  as 
being  immaterial  unless  it  is  shown  when  and  what 
went  on  in  the  meantime  and  in  addition  it  was 
gone  over  on  direct  examination  as  to  what  he  eval- 
uated  

Mr.  Bell:  That  was  one  of  the  things  I  asked 
permission  to  reopen  to  prove. 

The  Court:     Overruled. 

The  Witness:     $1950.00. 

Q.  (By  Mr.  Bell)  :  And  where  was  it  when  you 
bought  if? 

A.  Down  what  they  call  Irish  Cove.  It  is  below 
Ellamar  about  ten  or  twelve  miles. 

Q.  How  did  you  get  it  from  Irish  Cove  to  your 
place  ■? 

A.  Well,  we  got  the  scow  and  w^e  got  the  Jim 
Dolan  to  go  there  and  load  it  and  bring  it  up  to 
Barry  Arm. 

Q.  Now,  after  you  got  it  there  what  did  you  do 
wdth  it"? 

A.  Well,  we  set  it  up,  put  up  a  foundation  and 
it  was  read}^  to  saw  with  a  belt.  I  needed  a  belt, 
that  is  all. 

Q.  Now,  then,  was  it  worth  as  much  or  more  or 
less  when  you  turned  it  over  to  the  defendant  in 
this  case? 

Ml'.  Boochever:  Object  to  that  as  a  leading  ques- 
tion. 
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The  Court:     Sustained.  [560] 

Q.  (By  Mr.  Bell)  :  Do  you  know  what  its  value 
was  at  the  time  you  turned  the  property  over  to  the 
Columbia  Lumber  Company? 

Mr.  Boochever:     Same  objection,  Your  Honor. 

The  Court:  The  first  part  is  a  legitimate  ques- 
tion. The  question  whether  he  did  turn  it  over  to 
the  Columbia  Lumber  Company,  that  is  up  to  the 
jury  to  decide. 

Mr.  Bell:  That  is  right,  but  he  has  contended 
and  has  so  testified  that  he  turned  it  over  to  them. 

The  Court :     You  may  answer. 

The  Witness :  It  should  be  worth  $1950.00  if  not 
worth  am^  more. 

Q.  (By  Mr.  Bell)  :  How  much  work  did  you 
do  on  it? 

A.  We  worked  three  men  pretty  near  a  month 
putting  in  foundations  150  feet  long  and  30  feet 
wide. 

Q.     And  how  long  did  you  work  the  three  men  ? 

A.     About,  over  30  days. 

Q.  Now,  Mr.  Agostino,  what  would  you  ordi- 
narily make  in  profit  on  the  cutting  of  250,000  feet, 
board  measure,  of  timber  like  you  had  standing 
there  in  March  at  the  time  you  quit  cutting  or  left 
it  to  them,  what  would  you  have  made  in  net  profit 
basing  it  upon  your  previous  experience? 

Mr.  Davis:  Your  Honor,  net  profit  hasn't  any 
bearing  on  this  case  at  all.  I  think  the  question  is 
improper.  [161] 
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The  Court:     Overruled.  You  may  answer. 

The  Witness:  .  I  just  tell  you  the  figure  what  we 
make  before.  We  had  three  men,  we  made  $9,000.00 
in  three  months  and  one-half.  Now,  I  don't  figure 
what  we  would  make  a  day. 

Mr.  Davis:  Your  Honor,  that  answer  isn't  re- 
sponsive to  the  question  at  all. 

Q.  (By  Mr.  Bell) :  I  will  change  the  question 
then.  How  much  did  it  cost  you  per  thousand  feet 
to  cut  logs  and  put  them  in  the  water? 

A.  Well,  I  don't  figure  what  it  would  cost  just 
1,000  feet  to  put  it  over.  I  go  with  the  cat  and  haul 
on  the  logs  and  pull  them  right  up  in  water  at  one 
time  and  it  don't  take  an  hour  to  knock  down  a  tree 
two  or  three  thousand  feet.  We  make  $10.00  a  day 
clear  on  a  thousand  feet. 

Q.  Now,  what  were  you  getting  for  logs  in  the 
water  at  Mosquito  Creek  per  thousand  feet? 

A.     Well,  I  would  say  we  make  $10.00  a  thousand. 

Q.     $10.00  a  thousand  profit?  A.     Yes. 

Q.  And  you  had  250,000  feet  of  lumber  pur- 
chased there? 

Mr.  Boochever:  1  object  to  that  as  leading,  Your 
Honor. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bell)  :  Mr.  Agostino,  where  was 
your  timber— this  250,000-feet  of  board  measure 
timber  that  you  had  bought  with  reference  to  [562] 
your  camp  house? 
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Mr.  Boochever:  Your  Honor,  I  object  to  this  as 
being  improper  rebuttal  testimony. 

The  Court:     Objection  sustained. 

Mr.  Bell :  Your  Honor,  it  was  testified  by  Mi*. 
Morgan  that  it  was  south  of  his  house  and  he  has 
never  fixed  the  direction  in  it. 

The  Court:  This  witness  told  about  it  upon  his 
case  in  chief  as  to  where  the  timber  was. 

Mr.  Bell :  Your  Honor,  maybe  you  could  tell  me 
where  it  was.   I  couldn't  attach  it. 

The  Court:  Counsel  knows  that  question  isn't 
proper. 

Q.  (By  Mr.  Bell)  :  All  right,  then.  Mr.  Agos- 
tino, tell  us  whether  it  was  south  or  north  of  your 
house  ? 

Mr.  Boochever:  I  object  to  that.  Your  Honor, 
same  objection.   It  is  the  same  question  again. 

The  Court:     I  think  it  is,  too.    You  may  answer. 

The  Witness:     It  is  northwest  of  my  house. 

Q.  (By  Mr.  Bell)  :  Now,  Mr.  Agostino,  were 
you  there  after  they  started — after  Lambert  started 
cutting  timber,  were  you  there  around  the  place 
when  Lambert  started  cutting  timber? 

A.     Yes. 

Q.  Where  did  he  start  cutting  timber  with  ref- 
erence to  your  [563]  house? 

Mr.  Boochever:     I  object  to  that  as  being 

The  Court:  That  has  all  been  gone  into.  The 
objection  is  sustained.  Counsel  will  desist  from 
further  examination  on  matters  that  have  been  gone 
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over  in  chief.    This  case  is  reopened  to  give  addi- 
tional proof  as  to  values. 

Q.  (By  Mr.  Bell)  :  Bruno,  what  would  you  say 
or  do  you  know  the  value  of  the  cookhouse  and  bunk- 
house  that  you  and  your  partner  had  built  there  at 
Barry  Arm? 

Mr.  Davis:  Your  Honor,  I  object.  I  believe  that 
the  same  question  was  asked  and  the  question  was 
answered  somewhere  in  the  neighborhood  of  some- 
where near  three  or  four-thousand  dollars  on  direct 
examination. 

Mr.  Bell :  He  said  they  spent  that  much  on  lum- 
ber. 

The  Court:     Objection  is  overruled. 

Mr.  Davis:     Not  lumber— logs. 

The  Witness:  Well,  I  said  the  last  time  that  if 
it  was  in  Anchorage  it  would  be  worth  $30,000  or 
$35,000. 

Mr.  Boochever:  The  witness  himself  is  repeat- 
ing just  what  he  said  last  time  on  this  question. 

The  Court :  The  answer  may  be  stricken  because 
what  it  is  worth  in  Anchorage  is  no  indication  as 
to  what  it  was  worth  on  Barry  Arm.  It  may  be 
worth  a  million  dollars  here. 

The  AVitness:  In  Barry  Arm  I  think  it  was 
worth  anyway  [564]  then  $5,000. 

Q.  (By  Mr.  Bell)  :  What  would  the  garage  be 
worth  there  at  Barry  Arm? 

A.  Garage  worth  about  a  thousand  dollars  be- 
cause we  pay  $800  for  just  lumber  without  the  labor 
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to  build  it. 

Q.  And  you  paid  that  money  to  the  Columlna 
Lumber  ? 

A.     Yes,  I  consider  a  thousand  dollars  anyway. 

Q.  Bruno,  there  has  been  some  testimony"  here 
that  one  of  your  cats  was  in  salt  water  once,  will 
you  please  tell  the  jury  when  that  was? 

A..  Well,  it  was  in  salt  water  for  about  40-hour 
and  we  take  it  out  and  wash  them  with  cold — with 
some  solvent  solution,  and  we  never  notice  that  the 
cat  be  in  salt  water.  It  work  right  along  and  use  it 
as  before. 

Q.     About  what  date  was  that,  Bruno? 

A.  That  was — if  I  remember — it  was  around  in 
first  of  May,  second  of  May. 

Q.     In  what  year?  A.     1945. 

Q.     1945?  A.     Yes. 

Q.  And  you  have  used  it  constantly  from  that 
time  up  to  the  time  you  left? 

Mr.  Boochever:  Object  to  that  as  leading,  Your 
Honor. 

The  Court:     Objection  is  sustained.  [565] 

Mr.  Boochever:  And  move  that  the  answer  be 
stricken. 

The  Court:     Answer  may  be  stricken. 

Q.  (By  Mr.  Bell)  :  Had  you  used  it  up  right 
along  up  to  the  time  you  sold  it?  A.     Yes. 

Q.     Was  it  in  working  order  in  March  of  1948? 

A.     Yes,  in  good  order. 
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Q.  And  what  about  the  RD-7,  was  it  in  good 
order  or  poor  order? 

A.  RD-7  on  May,  1947  Mr.  Morgan  saw  that  cat 
working  in  the  pond.  He  saw  it  in  his  own  e,ye  it 
is  in  very  good  shape. 

Q.  I  will  ask  you  whether  or  not  there  was  any 
blades  on  these  cats? 

A.     Yes,  there  was  a  blade  on  the  D-8. 

Q.     Blade  on  the  D-8?  A.     Yes. 

Q.  Was  that  a  home-made  blade  or  was  that  the 
one  that  came  with  the  cat? 

A.     That  came  from  the  factory  with  the  cat. 

Q.     Did  that  blade  have  any  kind  of  hoist  for  it  ? 

A.  It  had  two  hoists  that  is  for  logging  and  they 
have  a  hoist  for  the— not  a  hoist — for  the  plow — 
for  the  blade. 

Q.  Now,  Mr.  Agostino,  did  you  see  in  late  August 
or  early  September  those  particular  cats  when  you 
were  down  there? 

A.     Yes,  I  seen  them  working.  [566] 

Q.     And  where  were  they  working? 

Mr.  Boochever:  Your  Honor,  I  object  to  this. 
He  has  gone  over  this  exact  same  thing  before  on 
his  direct  case — identical  question,  identical  ansAver. 

The  Court:     Objection  is  sustained. 

Mr.  Bell:  Exception.  Your  Honor,  it  has  been 
testified  that  they  didn't  work.  I  don't  remember 
if  he  testified  he  saw  them  working — All  right,  I 
will — just  give  me  an  exception,  please. 
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Q.  AVhen  you  did  take  those  pictures  down  there 
were  the  cats  operating  that  day"? 

Mr.  Boochever :  I  object  to  that  as  being  too  in- 
definite. He  took  pictures  on  two  different  occasions 
and  moreover  he  went  into  that  on  his  direct  case. 

The  Court :     That  was  not  answered,  if  I  recall. 

Q.  (By  Mr.  Bell) :  On  August  30th  or  Septem- 
ber 1st  or  along  about  that  date  when  yow  took  the 
small  pictures  which  were  introduced  here,  were  the 
caterpillars  in  operation  at  that  time'? 

A.  J  went  up  to  Barry  Arm  because  they  told 
me 

The  Court:     Answer  the  question. 

Q.     (By  Mr.  Bell)  :     Were  they  operating? 

A.  Up  Columbia  camp,  up  the  Columbia  camp 
U23  above  Barry  Arm.  [567] 

Q.     They  were  up  at  Columbia  camp  ? 

A.     Yes. 

Q.     AVere  they  operating  up  there? 

A.     Up  at  the  camp  up  there. 

Q.  They  were?  Now,  did  you  see  the  caterpillars 
in  action  that  day? 

A.  I  see  one  cat  coming  home.  I  never  went 
where  he  was  working. 

Q.     How  far  away  was  it  when  you  first  saw  it? 

A.  It  was  right  there  in  the  camp  just  about  20 
or  30  feet. 

Q.     Where  did  it  stop? 

A.  Stopped  right  on  that  camp — on  the  Colum- 
bia camp. 
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Q.  You  say  it  was  coming  in  from  where  it  was 
working;  please  tell  where  it  was  working? 

A.  Come  in  from  up  above  from  the  camp  which 
was  farther  north,  coming  down  to  the  camp. 

Q.  Do  I  understand  that  the  cat  was  coming 
from  the  woods  to  the  camp? 

A.     To  the  camp,  yes. 

Q.     And  you  saw  it  at  that  time*? 

A.     Yes.    You  don't  understand  that? 

Q.  Yes.  I  am  sorry,  Bruno.  Was  it  operating 
normally  at  that  time? 

A.  Well,  I  didn't  see  it  working,  I  see  him  com- 
ing home.   I  suppose  it  was  in  good  order.  [568] 

Q.  When  it  was  coming  home  was  it  running  on 
its  own  power? 

A.     Yes,  sir,  you  no  can  drag  it. 

Q.     What  cat  was  that?  A.     It  was  the  D-7. 

Q.  Now,  did  it  have  an  arch  on  it  at  that 
time?  A.     That  was  on  D-8, 

Q.  Well,  what  kind  of  an  arch  was  on  the  D-8 
at  that  time  ? 

A.  That  is  an  arch,  that  is  all  I  can  tell,  it  is  an 
arch  to  haul  the  log,  hang  up  four  or  five  logs,  six 
or  seven,  whatever  they  want  and  that  is  to  keep 
them  off  the  ground  and  drag  them  out  wherever 
the  pond  is. 

Q.     And  that  arch  was  on  the  D-8  ?  A.     Yes. 

Q.  Did  you  have  any  arch  on  that  D-8  when  you 
turned  it  over  down  there?  A.     No. 
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Q.  Was  the  arch  attached  to  the  cat  at  the  time 
3^ou  saw  it?  A.     Yes. 

Q.  Was  it  in  a  position  that  it  could  be  worked 
for  handling  logs?  A.     Of  course  it  could. 

The  Court :  Court  will  stand  in  recess  until  3 :47. 
(Short  recess.) 

The  Court :  The  record  will  show  all  members  of 
the  jury  present  without  exception  from  counsel. 

Q.  (By  Mr.  Bell):  Bruno,  you  heard  Mr. 
Butcher  testify  here  yesterday? 

^slr.  Boochever:  Your  Honor,  I  believe  I  had 
started  to  examine  the  witness. 

Mr.  Bell:  I  didn't  know  you  had  started  at  all. 
I  asked  him  a  question  and  was  conversing  with 
Mr.  Ross. 

Mr.  Boochever:  Possibly  I  am  mistaken  in  that. 
I  don't  mean  to  be  rude  but  I  didn't  intend  to  stop 
him. 

The  Witness:     Yes. 

Q.  (By  Mr.  Bell):  Why  did  you  leave  Mr. 
Butcher  and  go  to  Mr.  Ross  as  attorney? 

Mr.  Boochever:  Object  to  that  as  immaterial 
what  his  reasons  are. 

The  Court:     Objection  sustained. 

Mr.  Bell:     Exception. 

Q.  Did  Mr.  Butcher  do  the  things  you  asked  him 
to  do  in  regard  to  this  case? 

Mr.  Boochever:     Object  to  that.  Your  Honor. 

The  Court:     Objection  is  sustained. 

Q.     (By  Mr.  Bell)  :     What  time  did  you  go  to 
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Mr.  Ross  or  approximately  what  time  of  the  year 

did  you  go  to  Mr.  Ross? 

A.  Well,  that  must  have  been  around  the  1st  of 
August,  first  of  August — last  of  July,  I  never  keep 
a  date.  [570] 

Q.  Mr.  Butcher  has  not  been  your  attorney  since 
that  time,  do  you  mean?  A.     No. 

Q.     And  is  he  your  attorney  now  in  any  way? 

A.     Mr.  Herman  Ross  and  you. 

Q.  Bruno,  you  know  the  Ellamar  Packing  Com- 
pany people — Mr.  Brown?  A.     What? 

Q.  Do  you  know  Mr.  Brow^n  of  the  Ellamar 
Packing  Company?  A.     Yes. 

Q.  Do  you  know  what  position  Mr.  Brown  holds 
with  the  Ellamar  Packing  Company? 

A.     He  is  Vice  President  of  the  Company. 

Mr.  Boochever:  I  object  to  that.  Your  Honor, 
unless  he  shows  how  he  knows  it  in  some  proper 
manner. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bell) :  Do  you  owe  the  Ellamar 
Packing  Company  anj^thing  on  that  D-8  caterpillar 
tractor  ? 

Mr.  Boochever:  Object  to  that  question  as  being 
a  self-serving  statement. 

The  Court:     Overruled,  you  may  answer. 

The  Witness:  No,  I  consider  that  he  owe  us 
money  and  I  call  him  attention 

The   Court:     Never   mind,   you   have   answered. 

Q.     (By  Mr.  Bell) :     Did  you  have  a  conversa- 
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tion  with  Mr.  Brown  down  at  Barry  Arm  in  1946? 

A.     1947,  8th  of  June. 

Q.     And  where  was  that  conversation? 

A.     Right  in  Barry  Arm. 

Q.     Was  it  about  this  RD-8  caterpillar  tractor? 

Mr.  Boochever:  Object  to  that  question  as  lead- 
ing, Your  Honor. 

The  Court:     Overruled. 

The  Witness:     Yes. 

Mr.  Boochever:     I  think  it  is  leading. 

The  Court:  It  is  leading  unquestionably  but  I 
think  the  asking  of  a  leading  question  ig  not  harm- 
ful and  may  save  a  bit  of  time  under  these  cir- 
cumtances. 

Q.  (By  Mr.  Bell)  :  Bruno,  what  did  you  i^ay 
for  that  altogether  for  that  RD-8  caterpillar? 

A.  Well,  we  pay  $4,000  in  cash  and  we  gave 
him  55,000  feet — they  take  away  to  the  mill  and 
115,000  feet  piling  that  has  been  lost  and  that  was 
the  argument  that  he  no  receive  the  piling. 

Q.  Bruno,  did  you  notify  him  that  you  had  the 
115,000  board  feet  of  logs  in  the  pond  for  him  ? 

A.  Yes,  we  did,  we  had  that  in  three  different 
times. 

Q.     And  did  he  ever  come  and  get  them?  [572] 

A.     No. 

Q.     Were  they  lost  in  a  storm? 

A.  They  were  lost  there  in  front  of  the  cam^D — 
big  storm  coming  break  the  cable  and  they  went. 

Q.     How  long  was  it  after  you  had  notified  him 
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to  come  and  get  tliem  that  the  cable  broke  there? 

A.  Well,  we  notify  him  that  is  1945,  1944  and 
3946,  that  is  the  last  time.  I  wrote  three  letters 
and  I  never  get  the  answer.   We  lost  70,000  feet. 

Q.  And  they  were  tied  up  there  for  him  all  dur- 
ing that  time"?  .A.     Correct. 

Q.  Now,  then,  did  you  have  a  controversy  with 
him  about  that  caterpillar  whether  you  owed  him 
or  he  owed  you  in  over-payment '^  A.     Yes. 

Q.     Did  you  both  threaten  to  sue? 

A.    Yes,  we 

Mr.  Boochever :  I  object  to  that — what  he  threat- 
ened to  do  is  hearsay  and  threats  are  immaterial. 

Tlie  Court:     Not  hearsay.    Overruled. 

Mr.  Davis:     Hearsay  as  far  as  we  are  concerned. 

Mr.  Boochever:  What  any  third  party  threat- 
ened to  Mr.  Agostino  would  certainly  be  hearsay. 
Your  Honor. 

The  Court :     Overruled  upon  that  ground. 

Mr.  Boochever:  We  also  object  on  the  ground 
it  is  immaterial,  irrelevant  and  incompetent.  [573] 

The  Court:     Upon  that  ground  it  is   sustained. 

Q.  (By  Mr.  Bell):  Mr.  Agostino,  then,  have 
you  filed  a  suit  against  him  in  this  Court  that  the 
(ieiitlenieii  for  the  defendant  offered  part  of  it  in 
evidence  here?  Did  you  file  that  suit  or  cause  it  to 
be  filed?  A.     I  think  so. 

Q.     And  that  suit  is  now  pending,  is  it? 

A.     Yes,  sir. 

Q.     I  believe  there  has  been  introduced  in  evi- 
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dence  here  something  about  a  suit  that  you  filed 
against  Ray  Grasser  in  1947,  and  I  will  ask  you 
tell  the  jury  what  that  suit  is  about? 

Mr.  Boochever :     I  object  to  him,  Your  Honor 

Mr.  Bell :     You  introduced  it. 

Mr.  Boochever:  The  complaint  speaks  for  itself 
in  that  respect. 

,The   Court:     Objection   is   sustained.    We   cannot 
try  these  other  suits  in  this  action. 

Mr.  Bell:  It  is  liable  to  prejudice  the  jury  by 
not  having  it  explained  since  part  of  it  is  intro- 
duced, Your  Honor? 

The  Court :  The  complaint  is  in  and  it  w^ent  in 
without  objection. 

Q.  (By  Mr.  Bell)  :  You  do  owe  Ray  Grasser 
some  money,  do  you?  A.     Yes.  [574] 

Q.  And  have  you  ever  disputed  the  fact  that 
you  owe  him  some  to  anybody?  A.     Yes. 

Q.  And  why  is  it  that  you  refuse  to  pay  him 
that  money? 

A.     I  never  refuse  to  i)ay  him. 

Mr.  Boochever:  Object  as  immaterial,  irrelevant 
and  incompetent  why  he  refuses  to  pay  Mr.  Grasser 
money. 

The  Court:     Overruled. 

Q.     (By  Mr.  Bell)  :     Now  you  may  state? 

A.     I  never  refuse  to  pay. 

Q.  Now,  then,  I  will  ask  you  if  that  $3300.00 
that  is  mentioned  in  the   contract  and  the  check 
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which   was   shown   liere   in   evidence   was   for   the 

purpose  of  settling  with  Ray  Grasser? 

A.     Correct. 

Q.  Now,  then,  did  he  have  any  right  or  bill 
of  sale  or  mortgage  or  anything  like  that  on  your 
donkey  engine  and  the  other  caterpillar  down  there? 

A.     No  right,  whatever. 

Mr.  Boochever:  Object,  that  asks  for  a  con- 
clusion of  law  as  to  whether  he  had  any  right. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bell)  :  And  did  you  give  him  any 
permission  to  go  down  there  and  take  any  of  that 
equipment?  [575]  A.     No  permit. 

Q.  Did  you  even  know  that  he  had  taken  it 
until  Mr.  Morgan  testified  to  it?  A,     Correct. 

Mr.  Bell :     You  may  take  the  witness. 

Further  R-ecross-Examination 

Br.  Mr.  Boochever: 

Q.  You  knew  that  Ellamar  Packing  Company 
was  claiming  that  you  owed  them  money  on  their 
tractor,  didn't  you?  A.     No,  sir. 

Q.  Well,  now,  you  have  a  complaint  that  you 
have  filed  against  them,  isn't  that  right? 

A.     I  have  filed  for  the  bill  of  sale. 

Q.  They  have  never  given  you  a  bill  of  sale  for. 
it,  had  they? 

A.     No,  trial  is  not  through  yet,  I  don't  know. 

Q.     You  have  never  gotten  the  title  to  it? 

A.     Not  it  quite. 
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Q.  Did  you  ever  tell  Mr.  Morgan  that  you  did 
not  have  the  title  to  it  ?  A.     No. 

Q.     What  was  your  answer? 

A.     I  said  "No"  because  he  never  ask  me. 

Q.     But  you  never  told  him  that? 

A.  He  never  asked  me.  I  considered  that  it  was 
paid. 

Q.  Now,  you  testified — I  would  like  to  show 
you  a  i)icture  [576]  here,  it  is  Plaintiff's  Exhibit 
25,  and  ask  you  what  that  picture  jjurports  to  show  ? 

A.     That  is  the  garage. 

Q.     And  is  that  your  caterpillar  tractor? 

A.  A¥hy,  sure,  that  is  my  eat,  and  this  is  the 
donkey  right  there. 

Q.     And  is  that  the  D-8  tractor? 

A.     That  is  D-8  tractor  in  here. 
,  Q.     The  D-8? 

A.  D-8  right  there.  That  is  all  black.  You  can 
only  see  that.  The  other  picture  show  the  other 
cat  in  front. 

The  Court:     Is  that  the  D-7? 

The  Witness:  D-8  in  here  and  the  other  cat  is 
inside. 

Q.  (By  Mr.  Boochever)  :  And  that  picture  is 
one  you  took  at  the  end  of  May  or  the  1st  of  June 
with  Mr.  Butcher,  isn't  that  right,  Mr.  Agostino? 
.   A.     That  is  correct. 

Q.  There  is  no  blade  shown  on  that  tractor,  is 
there  ? 

A.     The  blade,  you  take  the  blade  off  when  you 
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no  use  it  because  you  use  a  cat  to  log  and  you  don't 

need  a  blade. 

Q.  Now  I  believe  you  said  something  about  see- 
ing one  of  your  tractors  later  in  September  or  in 
August,  I  believe  you  said,  with  an  arch  on  it,  is 
that  correct  •?  A.     Correct. 

Q.     Did  you  take  a  picture  of  that?  [577] 

A.     Yes. 

Q.  I  show  you  plaintiff's  Exhibits  27  and  28 
and  ask  you  if  these  are  the  pictures  that  you  took 
of  that?  A.     Yes. 

Q.     That  is  your  cat?  A.     I  take  that,  too. 

Q.     That  is  Columbia  Lumber  cat  here? 

A.     Yes. 

Q.  So  picture  marked  28  is  the  one  that  shows 
it,  is  tliat  right?  A.     Yes. 

Q.  Now,  I  want  you  to  look  at  this  closer  and 
see  if  you  can't  tell  that  there  is  no  arch  connected 
with  that  tractor  at  all  there? 

A.  I  say  that  is  his  cat  and  these — that  arch 
in  there  on  your  cat. 

Q.     The  arch  is  on  Columbia  Lumber 

A.     And  there  is  the  one  on  my  cat. 

Q.     There  is  one  on  your  cat? 

A.     Pick  out  one  of  the  other  pictures. 

Q.     Is  this  the  one  you  mean? 

A.  No,  sir,  that  is  another  one.  Pick  out  the 
other  one. 

Q.  I  will  give  you  all  the  small  pictures  that 
are  licre,  yon  ])ick  it  out. 
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A.     That  is  the  D-7. 

Q.     Is  there  any  arch  on  that?  [578] 

A.  No,  I  don't  say  there  is  any  arch.  That  is 
yonr  cat  and  this  is  the  D-8  right  there.  That  is 
the  arch  right  there. 

Q.     But  that  arch  isn't  connected  to  the  D-8"? 

A.  That  was  connected  down  at  the  bottom. 
That  is  behind  the  cat  right  there.  This  is  the  cat's 
housing,  these  all  go  behind  the  cat. 

Q.     In  other  words  it  doesn't  show  the  cat  at  all  ? 

A.     What  do  you  call  this,  isn't  that  the  cat? 

Q.     This  one  right  here  is  the  cat?  A.     Yes. 

Q.     Where  is  the  arch? 

A.  There  is  the  arch  right  there — see  the  arch 
right  there.   Show  that  to  the  juiy. 

Mr.  Boochever:  This  here  is  what  he  says  is 
the  arch  and  here  he  says  is  the  cat. 

Q.  You  had  better  show  them  on  that  because  I 
don't  want  to  misrepresent  them  on  that. 

A.  Well,  Gentlemen  and  Jury,  this  is  the  arch. 
See,  they  got  the  whole  by  itself.  This  is  connected 
behind  the  cat  and  this  is  the  cat  track  here.  The 
cat  go  that  way  and  right  behind  and  whatever 
the  arch. 

Q.     Which  cat  is  your  cat? 

A.  This  one  here  is  only  one  cat  and  this  is  the 
arch.  There  is  nothing  else  there.  Show  to  all  the 
jurors.  Some  of  them  maybe  know  how  the  cat 
work.  [579] 

Q.     Do  you  know,  Mr.  Agostino,  that  an  arch  is 
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never  put  on  the  front  always  put  on  the  back? 

A.  That  is  on  the  back  end,  that  is  not  on  the 
front  end. 

Q.  I  don't  understand  the  picture  that  way  but 
that  is  for  the  jury  to  decide. 

A.     You  don't  see  it? 

Q.     Are  there  one  or  two  cats  in  that  picture? 

A.     One  cat. 

Juror  Fenn :     Are  there  two  cats  in  that  picture  ? 

The  Court:     You  will  have  to  ask  the  witness. 

Juror  Fenn:     Are  there  two  cats  in  the  picture? 

The  Court:     You  may  answer  the  question. 

The  Witness:  This  is  the  cat.  This  is  the  car- 
riage, what  we  call  an  arch.  You  see  these  wheels 
are  here  belonging  to  the  arch.  The  arch  is  con- 
nected, draw-bar  here  behind  the  cat. 

Juror  Fenn:     It  is  two  different  units? 

The  Witness:     Two  different  units  here. 

Juror  Farrell:  Which  way  was  the  cat  travel- 
ing? 

The  Witness:     Traveled  that  way. 

The  Court :  What  was  the  answer,  are  there  two 
cats  shown  in  the  picture? 

The  Witness:     No,  just  one  cat.  Your  Honor. 

Q.  (By  Mr.  Boochever) :  Now,  Mr.  Agostino, 
in  regard  to  that  sawmill,  what  you  call  your  saw- 
mill, when  did  you  buy  that?  [580] 

A.     We  buy  that  1943. 

Q.     In  1943?  A.     Yes. 
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Q.  And  then  you  put  it  out  there  on  that  plat- 
form ? 

A.  We  don't  take  it  imtil  1944  up  to  there  and 
then  we  i^ut  it  up. 

Q.     And  it  has  been  sitting  out  there  ever  since? 

A.  Well,  we  never  started.  We  had  a  tie  con- 
tract with  the  railroad  here  and  then  they  told 
us  that  we  got  no  facilities  to  load  it  here  in 
Whittier  and  we  no  started  yet. 

Q.  My  question  was — the  saw^mill  since  you  put 
it  up  there  has  been  sitting  there  ever  since'? 

A.     Yes. 

Q.  I  believe  you  testified  that  you  went  to  Mr. 
Ross  about  the  end  of  July  or  1st  of  August? 

A.  Yes,  sometime  after  I  quit  Mr.  Butcher  I 
went  to  him. 

.  Q.     Actually  that  was  the  end  of  August — the 
1st  of  September? 

A.  I  couldn't  give  the  exact  date,  around  in 
there. 

Mr.  Boochever:     No  further  questions. 

Mr.  Bell:  I  would  like  to  ask  one  further  ques- 
tion. 

Mr.  Boochever:  Your  Honor,  unless  it  is  con- 
nection with  the  cross-examination  we  wish  to 
object. 

M] .  Bell :  I  forgot  to  ask  him  about  this  new 
map  which  was  drawn  by  another  witness.  [581] 


626  Columbia  Lumber  Co.,  Inc. 

(Testimony  of  Bruno  Agostino.) 

Further  Redirect  Examination 
lly  Mr.  BeU: 

Q.  Mr.  Agostino,  I  had  you  a  ])aper  that  is 
marked  Defendant's  Exhibit  ''F",  a  sketch,  I  will 
ask  you  to  state — study  that  over  a  little  bit — and 
ask  you  to  state  if  that  correctly  shows  the  condi- 
tion at  the  mouth  of  Mosquito  Creek? 

Mr.  Boochever:  I  nmst  object  as  improper  re- 
direct examination. 

The  Court:     I  know,  but  it  will  be  admitted. 

The  AA'itnoss:  I  have  got  no  idea  what  that  map 
is. 

Q.  (By  Mr.  Bell)  :  x\ssuming  that  the  top  of 
the  map  is  north  and  that  this  is  Mosquito  Creek, 
does  that  loc^k  anything  like  the  mouth  of  the  Creek 
there  ? 

A.  No,  sir,  Mosquito  Creek  it  comes  around  and 
go  the  clear  to  the  west  into  the  ocean. 

Q.  Now,  then,  I  call  your  attention  again  after 
examining  that  to  this  map  that  you  have  prepared 
here  and  ask  you  to  state  which  one  of  those  repre- 
sents the  condition  at  the  mouth  of  Mosquito  Creek 
best — the  ma])  you  have  drawn  or  that  other  map? 

Mr.  Boochever:  Object  to  that  as  improper  re- 
buttal testimony  and  further  that  if  there  is  any 
comparison  to  be  made  this  witness  hasn't  quali- 
fied  to  make  such   a   comparison. 

The  Court:     Overruled.  [582] 

The  Witness :     This  is  the  creek. 

The  Court :  Just  answer  the  question,  Mr.  Agos- 
tino.   The  question  is — which  of  those  maps  most 
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nearly  accurately  represents  the  actual  situation  of 

the  mouth  of  Mosquito  Creek  and  vicinity? 

The  Witness:  This  is  the  correct  one.  It  is  not 
by  scale  but  they  have  a  picture  of  the  country. 

Q.  (By  Mr.  Bell):  That  is  the  one  that  is 
Plaintiff's  Identification  No.  2  in  Exhibit  No.  2? 

A.     Correct,  this  is  the  road  here. 

Q.  Is  Mosquito  Creek  from  the  mouth  on  \\\) 
straight  anywhere  f 

Mr.  Boochever:  Your  Honor,  I  object  to  this  as 
beino-  improper  at  this  time  because  the  witness 
who  made  that  other  map  testified  that  he  drew 
the  lines  straight  but  it  was  not  a  straight  stream. 
He  told  that  and  qualified  it  in  introducing  it  in 
evidence. 

The  Court:     Objection  is  sustained. 

Q.  (By  Mr.  Bell)  :  Bruno,  have  you  been  u]) 
Mosquito  Creek  as  far  as  the  Columbia  Lumber 
Company's  camp  up  there?  A.     Yes. 

Q.     Does  the  tidewater  go  up  that  high? 

A.     Yes. 

Mr.  Boochever:  Your  Honor,  I  must  object  to 
this  as  being  [583]  entirely  improper  at  this  time. 

The  Court:     Objection  is  sustained. 

Mr.  Bell:  Exception.  That  was  testified  to  in 
defense  and  I  haven't  had  an  opportunity  to  deny 
it.  They  stated  that  tidewater  went  on  up  above 
and  I  want  to  show  that  it  doesn't. 

The  Court :  I  think  it  was  tesified  to  in  direct 
examination  but  in  view  of  counsel's  statement  the 
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ruling  will  be  set  aside  and  he  has  answered  and 

it 

Mr.  Boochever:  I  don't  want  to  keep  bothering 
and  I  wish  he  was  told  the  camp  and  another  time, 
another  place 

Mr.  Bell:     I  didn't  know. 

The  Witness :     I  said  the  Columbia  camp. 

Q.  (By  Mr.  Bell):  I  never  knew  of  but  one 
Colmnbia  camp,  what  camj)  are  you  referring  to? 

A.  That  is  the  camp  of  Cohuubia  there  up  in 
the  creek.    It  is  about  a  mile  from  my  camp. 

Q.  Does  the  tidewater  at  time  of  highest  tide 
get  up  that  high? 

A.  Yes,  he  no  reach  to  the  bend  but  the  creek 
would  be  about  7  or  8  feet  of  water. 

Q.     At  high  tide?  A.     Yes. 

Q.     How  wide  would  the  creek  be  there? 

A.  Further  up  you  go  to  its  mouth  it  is  about 
30  or  11-feet  [584]  wide. 

Q.  And  in  low  tide  what  is  the  condition  there 
where  the  Columbia  Lumber  Company's  camp  was 
when  you  last  saw  it? 

Mr.  Boochever:  I  object  to  using  "the  Colum- 
bia Limiber  Company  camp"  if  he  further  modi- 
fies  

The  Court:  Isn't  it  the  Columbia  Lumber  Com- 
pany camp  now?  Whatever  cam])  it  is  the  jury  will 
understand  they  are  talking  about  the  camp  that 
is  now  occupied. 


vs.  Bruno  Agostino,  et  al.  629 

(Testimony  of  Bruno  Agostino.) 

The  Witness:  There  is  only  one  camp,  I  don't 
know  how  you  want  to  call  it. 

Q.  (By  Mr.  Bell) :  AVhat  is  the  condition  of 
tlie  creek  in  low  tide  ? 

A.  When  the  tide  is  out  you  can  cross  it  with 
shoepacs,  that  is  about  foot  or  foot  and  one-half 
or  7  or  8-foot  wide. 

Q.  You  could  wade  right  across  in  your  shoe- 
pacs?  A.     Yes,  sir. 

Mr.  Bell :     I  think  that  is  all. 

Mr.  Boochever:     No  further  questions. 

The  Court:  That  is  all.  Another  witness  may 
be  called. 

Mr.  Bell :     We  rest,  then,  Your  Honor. 

The  Court:     Any  sur-rebuttal ? 

Mr.  Boochever:     No  sur-rebuttal. 

The  Court:     Both  sides  rest? 

Mr.  Bell:  Your  Honor,  I  don't  want  to  rest 
until  those  things  are  read.  They  offered  them  but 
did  not  read  them  to  [585]  the  jury. 

Mr.  Davis:  I  thought  that  it  was  stipulated 
both  counsel  could  read  them  without  argument. 

The  Court:  If  counsel  insist  on  having  them, 
otherwise  they  may  be  read  during  argument. 

Mr.  Bell:     That  is  all  right. 

The  Court:  Next  thing  under  our  practice  is 
instill ctions  to  the  jury. 

Mr.  Davis:  Now,  Your  Honor,  before  any  in- 
structions we  have  some  motions  we  would  like  to 
make. 
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The  Court:  Jury  may  retire  to  the  jury  room 
until  recalled. 

Mr.  Davis:  If  the  Court  please,  briefly  we  wish 
to  renew  the  motions  which  were  made  at  the  close 
of  the  plaintiff's  case  the  other  day — a  motion  for 
a  directed  verdict  for  the  defendant  and  a  motion 
of  non-suit  as  against  the  plaintiff,  the  grounds 
being  that  the  plaintiff  has  not  proved  his  case  here 
and  that  is  there  is  no  proper  matter  to  go  before 
the  jury. 

*     *     *  [586] 

The  Court :  Will  counsel  suspend,  it  is  apparent 
we  cannot  go  very  much  further  tonight  and  I  hesi- 
tate to  keep  the  jury  detained  upstairs. 

Jury  may  be  recalled. 

The  Court:  Record  will  show  all  members  of 
the  jury  present.  Ladies  and  gentlemen  of  the  jury 
it  is  apparent  that  questions  of  law  which  are  being 
discussed  by  counsel  will  take  some  little  time  and 
I  think  that  it  would  be  an  imposition  upon  you 
to  keep  you  here  when  we  may  not  be  through 
much  if  at  all  before  five  o'clock.  Therefore,  you 
may  now  retire  and  the  trial  so  far  as  you  are  con- 
cerned will  be  resumed  tomorrow  mornine,"  at  10 
o'clock,  hi  the  meantime  you  will  remember  the 
provision  of  the  law  which  forbids  you  to  discuss 
the  case  among  yourselves  or  with  others  or  to 
listen  to  any  conversation  about  it  and  not  to  form 
or  express  an  opinion  until  it  is  finally  submitted 
to  you.  You  may  now  retire  and  report  tomorrow 
mornins,  at  10  o'clock. 
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The  Court:     Is  it  the  desire  of  counsel  to  have 
this  reported? 

Mr.  Boochever:     No. 

Mr.  Davis:     I  have  no  i^^rticular  desire. 

Mr.  Bell:     I  have  none  whatever. 

The  Court:     The  reporter  may  be  excused. 


(Whereupon,  at  5:00  p.m.,  Monday,  June  6, 
1949,  the  taking  of  notes  of  the  case  on  trial 
was  suspended  until  10:00  a.m.,  Tuesday, 
April  7,  1949.)   [607] 

Tuesday,  April  7,  1949 

(AVhereupon,    at    10:00    a.m.,    the    above-en- 
titled matter  came  on  for  taking  of  testimony.) 
The  Court :     Clerk  may  call  the  roll  of  the  jury 
in  the  box. 

(Names  of  jurors  were  called  by  the  Clerk 
and  responded  to  as  they  were  called.) 

The  Clerk:     They  are  all  ])resent,  Your  Honor. 

The  Court :  Motions  interposed  before  we  ad- 
journed last  night  are  all  denied.  Exceptions  may 
be  noted  to  the  rulings  of  the  Court. 

Next  thing  in  the  course  of  the  trial  is  the  read- 
ing of  the  instructions  to  the  jury. 

Mr.  Bell:  Your  Honor,  may  counsel  approach 
the  bench  before  the  instructions  are  read? 

The  Court:  Counsel  for  both  parties  may  ap- 
pi'oach  the  bench  together  with  the  reporter. 
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Mr.  Davis:  Instruction  6-D,  it  talks  about  there 
being-  a  independent  [610]  logging  contractor  and 
apparently  leaves  it  to  the  jury  to  decide  whether 
there  was  an  independent  contl-act — whether  Lam- 
bert was  or  was  not  -  an  independent  contractor. 
It  is  our  theory  the  evidence  in  the  case  is  abso- 
hitely  undisputable  by  any  of  the  parties  standing 
before  the  Court  admittedly  that  under  the  evidence 
before  the  Court  that  Lambert  under  the  law  is  an 
independent  contractor. 

If  I  am  wrong,  Your  Honor,  then  I  feel  that 
we  should  give  an  instruction  of  what  is  an  inde- 
pendent contractor  because  there  is  no  standard 
at  all  set  forth  there  for  the  jury  to  find  how  you 
determine  an  independent  contractor  or  what 
authority  an  independent  contractor  has. 

We  presented  a  minute  ago  a  proposed  instruc- 
tion about  an  independent  contractor.  We  only 
prepared  that  in  the  event  that  the  Court  ruling 
stands  that  the  jury  is  to  find  out  whether  or  not 
Lambert  is  an  independent  contractor.  We  think 
that  is  a  quetsion  of  law. 

The  Court:  I  am  going  to  put  the  question  to 
the  jury,  but  I  think  it  is  quite  right  in  asking  the 
Court  to  define  an  independent  contractor. 

During  the  course  of  the  argument  I  shall  try  to 
get  some  unassailable  statement  of  law  and  give 
that  to  the  jury  later. 

Mr.  Bell:  Now^,  Your  Honor,  my  contention,  of 
course,  is  that  Lambert  was  not  an  independent  con- 
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tractor;  that  he  was  a  wage  worker  on  piece  work. 

The  Court:     I  am  putting  that  to  the  jury. 

Mr.  Bell :  And  I  believe  if  you  put  one  part 
of  it  you  should  put  both  parts  in  your  instructions 
that  if  he  was  a  piece  worker  and  using  your  equip- 
ment and  handling  their  timber  that  he  w^ould  not 
be  an  independent  contractor. 

The  fact  that  the  price  was  fixed  based  upon 
delivery  of  logs  would  not  make  him  an  independ- 
ent contractor,  that  he  w^ould  be  an  employee  the 
same  but  on  piece  work,  and,  of  course,  that  is  my 
contention.  Now,  there  are  a  lot  of  exceptions  that 
I  think  I  want  to  raise  but  I  don't  want  to  raise 
them  now. " 

Mr.  Boochever:  Your  Honor,  there  is  one  other 
])oint  I  would  like  to  add  and  that  is  if  this  In- 
struction 5-B  about  third  persons  taking  that  prop- 
erty, which  if  counsel  says  in  effect  removes  that, 
I  feel  that  a  directed  verdict  should  be  given  at 
least  as  to  the  two  tractors  and  the  donkey  machine 
in  view  of  the  fact — I  feel  that  a  directed  verdict 
should  be  given  at  least  as  to  the  two  tractors  and 
the  donkey  machine  in  that  the  plaintiff,  Agostino, 
and  the  witness,  Lambert,  and  every  other  witness 
testified  that  they  were  not  touched  or  used  in  any 
matter  or  form  until  after  the  July  contract  and 
the  jury  will  absoutely  be  wa'ong  in  saying  that 
there  was  an  implied  contract  of  sale  by  the  taking 
])ossession  of  those  items  of  property  and  assessing 
damages  on  that,  and  it  would  be  absolutely  im- 
])r()per  for  them  to  do  that. 
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The  evidence  shows  conclusively  he  turned  it  all 
over  to  [612]  him  when  he  walked  out. 


I  have  noticed  as  I  went  along  that  in  several 
of  the  instructions  the  word  "plaintiffs"  was  plain- 
tiff" instead  of  "plaintiffs."  Wherever  I  use  the 
word  "plaintiff"  you  will  understand  that  I  refer 
to  the  two  plaintiffs  in  this  action  and  the  instruc- 
tions will  be  amended  accordingly.  I  assume  coun- 
sel has  no  objections  to  putting  an  "s"  on  the  word 
"plaintiff"  wherever  it  appears. 

Counsel  and  the  reporter  may  come  to  the  desk 
to  take  exceptions  to  the  instructions.  The  plain- 
tiffs will  take  exceptions  tirst. 

*     *     *  [646] 

The  Court :  Counsel  for  defendant  may  take 
exceptions. 

Mr.  Davis:  Your  Honor,  in  Instruction  3,  page 
2,  line  8,  9  and  10  as  given,  the  Court  uses  the 
following  language  "  *  *  *  and  denies  that  plain- 
tiffs gave  to  the  defendant  at  its  request  possession 
of  all  of  said  property  and  denies  that  defendant 
thereby  became  indebted  to  the  plaintiffs  and  obli- 
gated to  pay  *  *  *"  that  is  not  complete  but 
that  shows  what  I  am  interested  in. 

The  Court:     What  do  you  except  to? 

Mr.  Davis:  I  except  to  the  matter  of  using 
possession  of  all  of  said  property.  I  believe  that 
we  have  not  only  denied  that  they  gave  us  all  of 
it  but  we  denied  that  they  gave  us  any  of  it. 
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Mr.  Bell:  I  woud  have  no  objection  to  Your 
Honor  adding  the  word  ''all  or  any." 

Mr.  Davis:  All  or  any  would  be  satisfactory 
to  me. 

The  Court:     I  will  write  the  word  "all  or  any." 

Mr.  Davis:  Your  Honor,  on  Instruction  No.  4 
as  given,  commencing  with  line  9  and  ending  with 
the  <'nd  of  the  first  paragraph  it  is  set  forth  that 
oral  contracts — personal  property — [651]  if  proved, 
may  be  just  as  valid  and  enforceable  as  though 
it  were  written.  I  think  the  instruction  is  ])rob- 
ably  correct  except  that  it  is  misleading  in  view 
of  the  fact  that  the  statute  of  fraud  is  not  set 
forth  at  that  point.  You  did  set  forth  statute  of 
fraud  and  I  believe  it  was  in  Instruction  No.  — 
but  as  written  here  it  says  that  they  are  just  as 
valid  aiul  enforceable  as  though  in  writing  and 
that  is  nut  true,  I  think,  at  that  point  except  as 
governed  by  the  statute  of  fraud  set  forth  in  Sec- 
tion 6  or  something  in  that  order. 

The  Court:  I  think  it  is  sufficiently  covered. 
And,  then,  there  is  the  instruction  that  the  instruc- 
tions should  be  considered  as  a  whole  and  the  jury 
shouldn't  single  out  any  one  single  instruction  to 
the  exclusion  of  the  others. 

Mr.  Davis :  My  thought  is  being  in  there  at  that 
])articular  and  then  the  statute  of  fraud  stands  by 
itself  and  then  the  jury  will  probably  overlook  it. 

I  would  like  to  except  to  the  giving  of  that  por- 
tion of  Instruction  No.  4  contained  in  the  last 
paragraph  of  that  instruction  or  the  last  paragraph 
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of  the  first  page,  begins  in  this  case  "*  *  *  there 
is  not  sufficient  evidence  *  *  *"  and  on  to  the 
end  of  tlu*  paragraph  for  the  reason,  Your  Honor, 
it  is  our  contention  and  I  belicA^e  the  evidence 
shows  that  there  wasn't  either  an  express  agree- 
ment or  an  implied  agreement  at  the  time  and 
place  in  question  and  that  anything  about  price 
was  just  as  fully  discussed  as  anything  else;  that 
if  [652]  there  was  any  price  it  was  fully  discussed 
by  the  parties.  The  question  is  as  to  whether  or 
not  there  was  any  agreement  and  it  is  our  conten- 
tion that  as  a  matter  of  law  there  wasn't  any  agree- 
ment, express  or  implied  at  all  either  for  reason- 
able value  or  for  $25,000  or  any  other  agreement. 

I  would  like  to  except  to  the  giving  of  the  last 
paragraph  of  Instruction  4  continued  for  the  reason 
that  it  does  not  set  forth  the  dates  in  question  on 
or  about  March  24th.  It  leaves  it  open  to  say  that 
w^e  might  have  taken  possession  of  that  property 
in  December  or  this  year  or  some  other  time  and 
would  find  a  contract  from  that  point. 

The  Court:  I  think  that  may  be  a  good  ob- 
jection. 

Mr.  Davis :  I  would  suggest  that  after  the  words 
'Hhat  the  plaintiffs"  between  the  plaintiffs  and 
sold  that  "the  plaintiffs  on  or  about  March  28 
sold     *     *     *". 

The  Court :     I  will  insert  that. 

Mr.  Davis:  Then  I  would  sugg(^st  that  in  line 
10  between  the  words  "defendant"  and  "accepted" 
we  put  in  the  date  again. 


vs.  Bruno  Agostino,  et  al.  637 

The  Court:     I  think  that  is  good. 

Mr.  Bell :     I  would  like  to  except  to  that. 

The  Court :     You  have  your  exception,  of  course. 

Mr.  Davis:  I  would  like  to  except  to  certain 
])ortions  of  Instruction  5  as  given.  I  have  written 
over  the  plaintiffs'  exception  and  I  have  a  hard 
time  finding  them  there.  It  is  our  contention,  Your 
Honor,  you  have  gone  too  far  here  as  to  w^hat  [653] 
])ossession  a  i:)erson  has  on  so-called  tidelands.  It 
is  our  contention  that  by  the  law  a  person  has  only 
the  right  to  use  tidelands  including  the — between 
high  tide  and  low  mean  and  he  only  has  the  right 
to  use  lands  in  common  with  anybody  else  unless 
he  has  permanent  improvements  of  some  kind  which 
excludes  other  peoi)le  from  possession.  I  don't 
believe  that  it  is  correct  to  say  that  a  person  may 
claim  a  ])ond,  as  we  have  here,  claim  the  whole 
])ond— not  using  it  but  claiming  and  therefore  you 
can't  go  in  and  claim  that  tideland,  that  is  the 
crux  of  this  whole  case — they  claim  we  took  posses- 
sion by  using  that  pond. 

The  Court:     I  think  the  tideland 

Mr.  Davis:  That  is  true,  but  that  was  on  one 
little  portion  of  that  pond. 

Mr.  Bell:  It  is  around  the  edge  of  the  pond — 
he  is  clear  across. 

The  Court :  I  relied  here  on  the  case  of  Harness 
versus  Petersburg.  I  think  it  was  reported  in  260 
Federal. 

Mr.  Boochever:  Didn't  Your  Honor,  think  that 
there  should  be  a  statement  in  there  that  it  is  onlv 
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to  the  portion  (tf  the  tidelands  on  which  the  plain- 
tiff has  nseful  improvements'? 

The  Court:  I  said  "took  possession."  I  think 
that  is  sufficient. 

Mr.  Davis :  That  is  the  important  part.  We  have 
talked  .about  possession  but  "possession"  to  the 
plaintiff  evidently  means  something  far  different. 
I  wonder  if  we  shouldn't  have  [654]  a  little  defini- 
tion of  what  it  means. 

The  Court:  You  will  take  your  exception  and 
I  will  give  it  thought  during  your  argument.  Right 
now  I  don't  see  that  it  needs  any  elucidation. 

Mr.  Davis:  I  would  like  then  to  except  to  the 
latter  paragraph  of  that  Instruction  5  insofar  as 
the  talked  about  claim  of  possession  without  de- 
fining what  "possession"  is  and  on  the  ground  we 
had  with  plaintiffs  equal  right  to  use  those  tide- 
lands  with  the  plaintiffs  except  insofar  as  they 
have  excluded  them  from  the  public  domain. 

Mr.  Boochever:  There  is  no  where  stated — It 
states  in  line  11  that  if  you  find  in  this  case  that 
plaintiffs  were  in  the  actual  possession  and  use 
of  any  tidelands  then  in  that  event  they  were  en- 
titled to  remain  in  possession  thereof  as  against 
all  other  claims  or  claimants  seeking  possession  of 
such  tidelands  from  the  i)laintiffs,  because  it  is  a 
well  established  U\w  that  the  United  States  has 
paramount  title  to  the  tidelands  and  a  right  under 
the  United  States. 

The  Court:  If  you  mention  the  United  States 
and  mix  it  up  in  it  is  just  one  more  thing  for  the 
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jury  to  consider  and  the  United  States  is  not 
involved  in  this  case  at  all.  Counsel  is  quite  correct 
as  to  the  law  but  I  don't  see  how — why  the  instruc- 
tions should  properly  make  that  exception  in  the 
case  of  the  United  States. 

Mr.  Boochever:  Well,  at  least  as  far  as  the 
public  lands  [655]  above  tidelands,  the  rights  of  the 
United  States  are  of  great  relevancy  and  the  rights 
of  each  and  the  rights  of  each,  we  feel,  is  very 
essential,  which  should  be  stated  in  this  case  as  it 
goes  to  the  very  essence  of  this  argument. 

The  Court:  I  think  that  is  covered  in  the  last 
]^art  of  5.   However,  you  have  your  exception. 

Mr.  Davis :  Your  Honor,  we  would  like  to  except 
to  the  giving  of  the  first  paragraph  of  5-A  for  the 
reason  that  in  that  instruction  the  Court  has  al- 
lowed the  jury  to  find  out  as  to  whether  or  not  there 
was  an  implied  contract  and  allowed  the  jury  to 
speculate  on  reasonal  value.  It  is  our  contention 
that  we  have,  further,  previously  set  forth  in  argu- 
ment before  the  Court,  that  the  evidence  shows 
conclusively  that  there  w^as  no  contract  of  any  kind 
to  buy  or  sell  property.  The  minds  of  the  parties 
did  not  meet  and,  certainly,  there  wasn't  any  evi- 
dence of  any  kind  that  the  parties  contracted  on 
the  basis  of  reasonable  value.  The  only  evidence 
is  that  one  man  made  an  oft'er  to  sell  for  $25,000 
and  that  offer  was  rejected,  or,  possibly  I  should 
say  that  on  or  about  March  24th  that  there  was  a 
discussion — promise  that  there  would  be  further 
negotiations  and  then  it  was  rejected.    I  think  it  is 
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improper  for  tlie  Court  to  let  this  matter  go  to  the 
jury  on  the  basis  of  quantum  valebant  theory. 

I  would  like  to  except,  Your  Honor,  to  the  giving 
of  that  portion  of  Instruction  6-A  commencing 
in  line  7.  I  believe  it  [656]  is  ''*  *  *  as  a  mat- 
ter of  law"  ending  on  line  14  ''*  *  *  on  or 
about  March  24,  1948,"  for  the  reason  that  you 
have  ruled  out  there — the  written  agreement.  You 
have  held  that  as  a  matter  of  law  that  that  written 
agreement  is  not  sufficient  to  constitute  a  bar  to 
the  enforcement  of  the  alleged  oral  contract.  Of 
course  it  is  our  contention  that  there  wasn't  any 
oral  contract  and  that  the  written  contract  was  the 
only  contract  entered  into  between  the  parties.  But, 
as  a  matter  of  law,  I  don't  think  it  can  be  said  that 
the  w^ritten  contract  did  not  bar  a  contract  made  in 
March  for  several  reasons.  In  the  first  place  the 
written  agreement  on  the  face  of  it  purj^orts  to  be 
all  the  negotiations  between  the  parties,  to  contain 
the  full  agreement  between  the  parties,  and  the 
written  agreement  was  the  agreement  between  the 
parties  and  I  think  as  a  matter  of  law  it  should 
not  be  ruled  out  as  a  bar  to  the  so-called  agreement 
in  March. 

I  would  like  to  except  to  the  giving  of  Instruction 
6-C  insofar  as  it  leaves  it  open  to  the  jury  to  specu- 
late as  to  whether  or  not  Kenneth  D.  Lambert  was 
an  independent  contractor.  It  appears  to  me  clear 
from  the  evidence — from  all  the  evidence,  from  the 
indisputed  evidence — that  Kenneth  D.  Lambert  was 
an  independent  contractor. 
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I  would  like  to  except  to  the  giving  of  Instruc- 
tion 6-D  on  the  same  ground.  They  are  comparison 
instructions.  We  feel  it  is  an  error  on  the  i)art  of 
the  Court  and  highly  prejudicial  to  us  to  let  the 
matter  go  to  the  jury  si)eculating  whether  [657] 
or  not  Lambert  was  an  independent  contractor.  I 
think  the  Court  should  tind  as  a  matter  of  law  that 
he  was  and  that  his  actions  did  not  bind  the  de- 
fendants in  this  case  and  any  material  or  equip- 
ment he  took  after  March  24th  or  after  April  2nd, 
I  guess  it  is,  would  not  be  binding  on  Columbia 
Lumber  without  some  showing  of  authority  which, 
hasn't  been  shown  here,  in  fact  to  the  contrary,  it 
is  shown  particularly  that  it  didn't  have  any  such 
authority. 

I  think  that  covers  it,  except  I  might  suggest 
that  the  Court  make  three  forms  of  verdict  here 
instead  of  two.  I  think  it  may  be  just  a  little  bit 
confusing  here.  We  might  have  a  verdict  for  the 
l)laintiff  in  the  blank  amount  that  you  have  it; 
a  verdict  for  the  defendant  without  any  amount; 
and  then  a  third  form  of  verdict  for  the  defendant 
in  his  counter  claim,  if  any.  I  think  that  the  way 
it  is  set  Tip  might  be  somewhat  confusing  to  the 
jury. 

The  Court:     I  will  give  it  consideration. 

Mr.  Davis:  Your  Honor,  in  this  case  we  re- 
quested 33  separate  instructions  on  behalf  of  the 
defendant;  two  of  those  instructions  were  not 
handed  to  Your  Honor  until  this  morning,  and  I 
don't  think  von  have  vet  had  time  to  consider  them. 
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The  Court:  I  shall  refuse  to  give  32  because  it 
eonmients  on  the  evidence. 

Mr.  Davis:  The  reason  for  asking  for  32,  Your 
Honor,  is  the  fact  that  it  has  been  set  forth  in  the 
complaint  "connivance  [658]  and  scheme"  and  so 
forth.  AVe  move  to  strike  that  portion  as  to  con- 
clusions of  law  and  prejudice  when  the  Court 
didn't  agree  with  us  on  that  point.  There  hasn't 
been  an,y  evidence.  We  feel  it  is  highly — and  some 
sort  of  instruction  of  that  kind  ought  to  be  given. 

Mr.  Bell :  There  was  substantial  evidence  to 
show  it. 

The  Court:  I  shall  consider  it  further  in  view 
of  counsel's  statement.  The  one  on  independent 
contractor  I  have  not  read  and  it  may  be  given 
or  refused. 

Mr.  Davis:  We  would  like  to  except.  Your 
Honor,  to  the  failure  of  the  Court  to  give  instruc- 
tion No.  4  as  requested  by  the  denfendant  for  the 
reason  we  believe  that  that  correctly  states  the  law 
and  shoidd  properly  be  given  under  the  evidence 
in  this  case. 

We  would  like  to  except  to  the  failure  of  the 
Court  to  give  requested  instruction  of  the  defend- 
ant Xo.  6  on  the  same  ground  and  for  the  same 
reasons  and  the  same  as  to  requested  instruction 
No.  7  of  defendant. 

It  is  apparent  that  we  are  going  to  have  to  dis- 
cuss damages  in  this  case  and  the  jury  may  get  the 
idea  that  since  we  discussed  damages  in  this  case 
and  the  juiy  may  get  the  idea  that  since  we  dis- 
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eiissed  damages  in  argument  that  we  must  feel 
tliat  tliey  are  entitled  to  damages  whieli,  of  course, 
we  do  not.  We  can  argue  it  but  I  am  afraid  merely 
b}^  discussing  it  we  may  be  admitting  some  liability 
for  damages.  [659] 

Your  Honor,  we  except  to  the  failure  of  requested 
instruction,  defendant's  No.  9,  that  has  been  covered 
in  part  by  other  instructions  but  in  this  case  it  is 
apparent  from  the  evidence  here  that  this  case  is 
going  to  hinge  pretty  largely  on  sympathy,  on 
prejudice,  and  we  feel  we  are  entitled  to  a  particular 
instruction  on  that  jDoint — on  the  facts  as  disclosed 
by  the  evidence  in  this  case. 

Requested  Instruction  No.  10,  I  think,  is  about 
the  same  as  Requested  Instruction  No.  8.  The  same 
general  matter  is  covered  by  it.  If  one  is  given  then, 
of  course,  we  wouldn't  require  both  of  them,  but  we 
think  something  should  be  given  on  that  subject. 

Instruction  11  is  the  same  way,  it  is  a  companion 
instruction. 

We  think  requested  Instruction  No.  12  is  a  proper 
instruction  under  the  evidence  of  this  case  and 
should  have  been  given  by  the  Court — that  the 
plaintiff  must  not  only  prove  in  this  case  that 
there  was  an  agreement  but  how  much,  if  any,  he 
has  been  damaged  by  failure  to  go  through  with 
the  agreement. 

Your  Honor,  requested  Instruction  of  the  De- 
fendant No.  14,  has  to  do  with  independent  contrac- 
tors and  Kenneth  Lambert,  as  previously  mentioned 
we  feel  that  we  are  entitled  as  a. matter  of  law^  to 
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ail  instrutcion  that  Lambert  was  an  independent 
contractor.  We  also  feel  that  we  are  entitled  to  an 
instruction  of  the  Court  that  Lambert's  employ- 
ment was  such  prior  to  the  [660]  time  that  he 
started  as  an  independent  contractor  that  he  wasn't 
entitled  to  bind  the  defendant  on  any  sale  or 
attempted  sale  or  purchase  or  anything  of  that 
nature.  We  feel  that  the  evidence  is  undisputed  in 
that  respect '  and  that  it  is  improper  to  let  that 
matter  go  to  the  jury  without  an  instruction  on  it. 

Mr.  Davis :  Your  Honor,  I  passed  iq)  ai)parently 
our  requested  Instruction  No.  13  which  the  Court 
originally  made  up  as  your  Listruction  5-B  which 
I  believe  you  are  now  going  to  modify.  We  feel  that 
the  matter  set  forth  in  that  requested  instruction  is 
proper — a  proper  statement  of  the  law  and  proper 
to  the  facts  of  this  case,  and  while,  of  course,  if  the 
Court  modifies  we  might  be  satisfied  with  the  modi- 
fication we  certainly 

The  Court :     You  had  better  take  your  exception. 

Mr.  Davis:  I  am  taking  exception  to  the  failure 
to  give  our  requested  Instruction  No.  13.  I  had 
better,  maybe,  be  a  little  more  specific  on  that.  AYe 
feel,  your  Honor,  that  under  our  theory  of  the  case 
that  the  only  possession  taken  of  any  property  by 
the  defendant  was  taken  under  the  agreement  made 
at  the  last  of  June,  that  the  agreement  w^as  not 
consummated,  we  feel,  by  a  result  of  the  failure  of 
the  plaintiffs  to  go  through  with  it  but  at  any  rate 
it  is  admitted  all  the  way  around  that  it  was  not 
consummated.    We  feel  under  those  circumstances 
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we  were  entitled  to  rescind  and  redeliver  the  proi)- 
erty  and  that  we  did  redeliver  it  and  that  after 
that  time  if  any  property  [661]  it  was  taken  away 
by  a  third  party  we  were  not  responsible  for  it  and 
I  think  there  should  be  instructions  along  that 
line. 

We  would  like  to  except  to  the  failure  of  the 
Court  to  give  our  requested  instruction  No.  22 
which  has  to  do  with  this  pond — I  am  sorry,  Instruc- 
tion No.  20 — this  pond  and  these  tidewaters.  I 
have  already  fairly  well  covered  that  in  the  excep- 
tions I  took  to  the  instructions  as  given  by  the 
Court,  but  we  feel  that  Instruction  No.  20  as  written 
properly  states  the  law  and  pro])erly  states  the  law 
that  should  be  given  under  the  evidence  in  this  case. 
We  would  like  to  except  to  the  failure  of  the  Court 
to  give  our  requested  Instruction  No.  21  for  the 
reason  we  believe  that  that  requested  instruction, 
while  you  have  given  it  in  part,  we  feel  that  the 
part  that  you  have  left  out  is  material  to  the  con- 
sideration of  the  jury  under  the  evidence  of  this 
case  and  properly  states  the  law  in  connection  with 
it  and  by  failing  to  give  all  of  the  instructions  you 
have  left  out  some  points  that  should  be  covered. 

We  would  like  to  except  to  the  failure  of  the 
Court  to  give  our  requested  Instruction  No.  22  for 
the  reason  that  it  is  undisputed  that  the  defendant 
redelivered  this  property  back  to  the  plaintitfs' 
property  and  that  the  plaintiffs  did  nothing  at  all 
to  protect  their  property;  that  some  third  party  not 
connected  with  the  defendant  in  any  way  took  the 
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property  away  and  we  feel  we  are  entitled  to  an 
instruction  that  under  those  circumstances  that  it 
was  the  duty  of  the  plaintiffs  to  use  [662]  due  care 
to  protect  their  property,  that  if  they  didn't  use  due 
care  that  we  are  entitled — that  they  are  not  entitk^d 
to  recover  against  us  by  reason  of  that. 

We  woukl  like  to  except  to  the  failure  of  the 
Court  to  give  our  requested  Instruction  No.  24  on 
tlie  ground  that  the  undisputed  evidence  is  that 
Lambert  at  the  time  the  gasoline  was  borrowed  was 
not  even  an  employee  of  Columbia  Lumber  Com- 
pany. By  all  the  evidence  he  was  an  independent 
contractor  at  that  time ;  that  it  is  aj)parent  from  the 
evidence  that  Lambert  borrowed  that  gasoline  on  his 
own  hook,  that  he  borrowed  it  not  by  any  direction 
of  the  defendant  but  by  permission  of  the  plaintiffs 
and  under  those  circumstances  the  defendant  should 
not  be  held  liable  for  that  gas  and  oil  as  not  any 
evidence  at  all  that  there  had  been  a  sale. 

I  would  like  to  except  to  the  failure  of  the  Coui-t 
to  give  our  requested  Instruction  No.  26.  We  feel, 
your  Honor,  that  in  order  to  establish  anything  at  all 
the  burden  is  on  the  plaintiffs  to  show  that  there 
was  an  agreement  and  that  possession  was  given  at 
the  time  in  question — March  24,  1948  or  thereabouts, 
in  accordance  with  their  complaint  and  that  to  leave 
it  speculative  that  i)ossibly  taking  possession  under 
some  other  deal  some  months  later  is  improper  to 
let  it  go  to  the  jury  under  those  circumstances. 

AVe  also  take  the  position  that  the  only  thing  in 
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evidence  about  possession  at  all  was  that  we  took 
possession  of  certain  [663]  tidelands  which  we  feel 
that  under  the  evidence  and  under  the  law  we  had 
a  perfect  right  to  do. 

I  would  like  to  except  to  the  failure  of  the  Court 
to  give  our  requested  instruction  No.  27  because 
of  the  fact  that  it  does  appear  without  question 
that  the  plaintiffs  as  late  as  May  of  this  year,  over 
a  year  after  the  date  of  the  alleged  sale,  did  saj^ 
that  they  were  the  owners  of  the  tractor  in  question ; 
that  either  plaintiffs  or — if  the  sale  was  made,  if 
they  are — I  will  back  up.  If  the  plaintiffs  are  as 
they  claim  in  this  Third  Amended  Complaint  in  the 
EUamar  Packing  case,  if  they  are  the  owners  of 
that  tractor  then  they  certainly  are  not  the  real 
parties  in  interest  in  this  case  so  far  as  the  tractor 
is  concerned. 

Mr,  Bell:  At  this  particular  point  we  wish  to 
call  the  Court's  attention  that  the  Ellamar  Packing 
suit  was  filed 

The  Court:     Wait  a  minute,  let  counsel  proceed. 

Mr.  Davis:  I  would  like  to  except  to  the  failure 
of  the  Court  to  give  our  requested  Instruction  Xo. 
28  in  behalf  of  the  Defendant  or  at  any  rate — maybe 
that  is  too  broad  the  way  it  is — but  I  think  the 
Court  should  give  some  instruction  to  the  effect 
that  allegations  that  are  not  denied  by  the  answer 
are  admitted  to  be  true.  Now%  possibly  in  setting 
it  down  to  that  particular  section  we  were  wrong 
but  the  Court  should  give  some  instruction  to  that 
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point  so  that  the  jury  will  know  and  we  can  argue 
it.  [664] 

We  consider,  your  Honor,  that  the  Court  pretty 
well  covered  requested  Instruction  No.  29.  We  take 
no  exception  to  that. 

We  would  like  to  except  to  the  failure  of  the 
Court  to  give  our  requested  Instruction  No.  31. 
While  it  is  true  that  the  Court  has  given  the  law 
which  is  there  setting — there  set  forth  in  just 
stating  the  statement  of  law^,  that  it  is  not  covered 
as  applied  to  the  facts  of  this  case  and  we  believe 
that  this  particular  requested  instruction  should 
have  been  given  rather  than  the  instruction  con- 
cerning the  law  of  sales  and  the  law  of  recission  of 
sales. 

At  this  time,  then,  your  Honor,  I  would  like  to 
except  to  the  failure  of  the  Court  to  give  our  re- 
quested Instructions  Nos.  32  and  33  which  I  realize 
the  Court  hasn't  had  a  chance  to  consider  fully  yet. 
I  will  take  exception  at  this  time  and  then  later  if 
the  Court . 

Mr.  Bell:  They  are  the  two  that  were  typed  as 
requested — they  were  the  two  that  were  penned? 

The  Court :  Ladies  and  Gentlemen  of  the  Jury, 
as  a  result  of  conference  with  counsel  two  amend- 
ments have  been  made  to  the  instructions,  one  is 
Instruction  3  on  page  2,  the  text  read  before.  This 
is  a  recitation  of  the  claim  of  the  defendant  and  the 
text  reads  "  *  *  *  denies  that  plaintiffs  sold  to 
the  defendant  the  property  described  in  said  Second 
Amended  Complaint  and  denies  that  plaintiff  gave 
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to  the  defendant  at  its  request  [665]  possession  of 
all  of  said  property  *  *  *"  That  was  obviously  an 
error  and  I  haA^e  inserted  the  words  "or  any"  so 
it  now  reads  "*  *  *  all  or  any  *  *  *."  The  defendant 
denies  that  the  plaintiffs  gave  the  defendant  all  or 
any  of  the  property. 

And,  again,  in  Instruction  No.  4  on  the  second 
page  thereof,  the  page  being  marked  '^4.  (con- 
tinued) ",  so  that  you  would  not  make  a  mistake  and 
think  that  the  instructions  referred  to  June  or  July. 
As  now  w^ritten  the  last  paragraph  reads  as  follows : 
"So  in  this  case  if  you  find  from  all  of  the  evidence 
and  by  a  preponderance  thereof,  and  under  these 
instructions  as  to  the  law,  that  the  plaii:itiffs  on  or 
about  March  24,  1948,  sold  and  delivered  the  prop- 
erty in  question  to  the  defendant  and  the  defendant 
accepted  said  property  and  took  possession  thereof, 
the  law  implies  a  promise  on  the  part  of  the  de- 
fendant to  pay  the  reasonable  value  of  the  propert}^ 
that  reasonable  value  to  be  determined  by  you  from 
the  evidence  in  the  case,  but  in  no  event  to  exceed 
$25,000.00." 

You  will  observe  that  the  correcting  language  has 
been  written  in  in  ink. 

It  may  be  that  later  as  a  result  of  converence  with 
counsel  I  shall  give  further  instructions  but  that  is 
not  now  certain. 

The  Court  now  stands  in  recess  for  ten  minutes 
until  ten  minutes  of  twelve. 
(Short  recess.)  \^666'] 

The  Court:     Without  objection  the   record  will 
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show  all  members  of  the  jury  present. 

Do  counsel  care  to  submit  to  any  limitation  of 
argument  1 

Mr.  Davis :  Your  Honor,  I  think  possibly  we 
have  been  in  trial  here  a  week.  I  think  probably 
Ave  should  not  entirely  submit  to  limitation  of  argu- 
ment. I  am  going  to  try  to  keep  it  as  brief  as  I 
can  and  I  feel — but  I  feel  that  it  is  an  important 
case. 

The  Court:  I  presume  that  both  of  counsel  on 
each  side  will  desire  to  argue? 

Mr.  Bell :  Your  Honor,  w^ould  you  permit  the 
opening  argument  by  the  plaintilfs  to  be  made  by 
two  eoimsel  and  closed  by  one?  I  mentioned  the 
matter  to  Mr.  Davis  who  did  not  agree,  however. 

The  Court :  I  see  nothing  unfair  in  that ;  in  fact 
a  good  opening  is  better  for  the  defendant  than  to 
have  only  a  brief  opening  and  then  reserve  all  of 
the  principal  arguments  for  the  closing  when  there 
is  no  chance  to  answer,  so  unless  there  is  objection 
I  shall  permit  both  of  counsel  to  open  and  one  to 
close.  It  is  now  about  nine  minutes  to  twelve  and 
I  am  wondering  what  ought  to  be  done.  What  would 
suit  best  the  convenience  of  the  jury?  Could  all  of 
you  come  back  again  at  1 :00  o  'clock  or  Avould  you 
I^refer  to  stay  until  12:30  or  so?  I  would  like  to 
suit  your  convenience.  Some  of  you  may  have  other 
obligations,  particularly  the  ladies  on  the  jury.  If 
that  is  agreeable  with  counsel  we  will  recess  until 
1:00  o'clock.  [667] 
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Afternoon  Session 
The  Court:     Clerk  will  call  the  roll  of  the  jury. 
(Names  of  members  of  the  jury  were  called 
by  the  Clerk  and  responded  to.) 
The  Court :     I  think  I  shall  have  to  put  some  kind 
of  limitation  on  counsel  and  I  don't  think  we  would 
be  justified  in  letting  it  run  over  until  tomorrow. 
I  think  the  limitation  will  be  two  hours  to  the  side. 
Mr.  Davis:     That  is  agreeable. 
The  Court:     That  ought  to  be  ample  and  I  hope 
that  counsel  will  be  able  to  give  some  of  it  back  but 
I  do  not  urge  them  to  do  so. 

Do  comisel  desire  to  have  their   arguments   re- 
ported ? 
Mr.  Bell :     No,  not  for  the  plaintiffs. 
Mr.  Davis :     No,  your  Honor. 
The  Court :     Reporter  may  be  excused. 

(Whereupon,  argument  was  had  by  counsel 
for  plaintiffs  and  counsel  for  defendant.)  [668] 

The  Court :  Now,  these  instructions  which  I  have 
just  read  to  you  will  be  fitted  into  the  other  instruc- 
tions which  I  have  given  at  the  proper  place. 

Counsel  will  come  to  the  bench  to  take  such  ex- 
ceptions as  they  desire.  Plaintiffs'  counsel  ma,v  take 
exceptions  first.  [669] 


The  Court:  I  am  going  to  follow  counsel's  sug- 
gestion and  insert  "oi*  some  part  thereof"  on  page 
3  before  defendant's  counsel  take  their  exceptions. 
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Mr.  Davis:  That  will  be  "*  *  *  then  accepted 
and  received  said " 

The  Court:     "or  some  part  thereof." 

Counsel  for  defendant  may  take  exceptions. 

Mr.  Boochever:  The  only  one  is  in  regard  to 
Instruction  5  on  page  2  where  it  states  ' '  Such  actual 
possession  is  usually  manifested  by  structural  im- 
provements or  even  by  fences  or  posts  or  pilings." 
We  think  that  after  that  there  should  be  added 
"and  that  the  superior  right  established  by  such 
position  extends  only  to  such  structural  improve- 
ments and  not  to  unoccupied  portions  of  tidelands" 
or  some  such  similar  provision  so  that  they  wdll 
understand  that  a  few  pilings  in  a  tideland  pond 
does  not  give  exclusive  right  to  the  whole  pond  but 
only  to  the  portions  occupied  by  the  pilings. 

The  Court :  Exceptions  will  be  noted.  Now,  as  to 
the  instructions  requested,  I  have  marked  each  of 
them  refused  except  as  covered  by  instructions  given 
and  exception  taken  and  I  have  signed  it  and  these 
instructions  will  be  tiled  now  Avith  the  Clerk  and 
may  be  considered  as  incorporated  in  the  reporter's 
notes  at  this  time  or  as  immediately  following  the 
taking  of  exceptions  originally,  whichever  counsel 

desire.  [671] 

*     *     * 

Mr.  Bell:     Either  way. 
]\Ir.  Davis:     Entirely  satisfactory  with  me. 
Mr.  Bell :     Entirely  satisfactory  wdth  us. 
Mr.  Boochever:     Your  Honor,  w'hat  is  your  posi- 
tion in  regard  to  a  sealed  verdict? 
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The  Court:  Well,  if  counsel  stipulate  there  will 
be  a  sealed  verdict.  It  is  up  to  counsel.  I  do  not  feel 
that  I  have  the  right  to  impose  a  sealed  verdict  un- 
less counsel  agree  to  it. 

Mr.  Boochever :  I  frankly  would  rather  not  have 
one  because  I  could  leave  by  seven  tomorrow,  but  I 
do  not  want  to  hold  my  personal  desires  in  opposi- 
tion with  the  Court. 

The  Court:  It  doesn't  bother  me  at  all.  I  am  a 
wakeful  individual. 

Mr.  Davis:  So  far  as  I  am  concerned  I  would 
prefer  a  sealed  verdict  if  everybody  else  is  agree- 
able. 

Mr.  Bell :     I  would,  too. 

The  Court:  We  will  not  have  it  unless  everyone 
stipulates. 

Mr.  Boochever:     We  will  stipulate. 

Mr.  Bell:     We  will  stipulate. 

The  Court :  I  have  inserted  in  Instruction  6  page 
3  the  words  ''or  some  part  thereof"  those  four  or 
five  words. 

Instructions  may  be  stapled  together.  Here  is  the 
sealed  verdict.  [698] 

Ladies  and  Gentlemen  of  the  Jury,  counsel  have 
stipulated  that  you  may  return  w^hat  is  called  a 
sealed  verdict,  that  is  to  say  when  you  have  agreed 
upon  a  verdict  the  foreman  may  sign  it  and  it  will 
be  sealed  and  the  foreman  will  put  it  in  his  pocket 
and  keep  it  until  you  meet  tomorrow  morning  at 
10  o'clock.  I  will  read  you  the  instructions  on  the 
envelope  and  I  thiiik  some  of  you  have  served  on 
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juries  before  which  have,  perhaps,  returned  sealed 
verdicts. 

The  envelope  is  entitled  In  the  Court  and  in  the 
Cause  and  then  reads  as  follows:  "Sealed  Verdict. 
Ladies  and  Gentlemen  of  the  Jury :  AVhen  you  have 
agreed  upon  a  verdict,  have  the  foreman  sign  the 
same,  seal  it  up  in  this  envelope,  and  keep  it  in 
his  possession,  unopened.  You  may  then  separate 
and  go  to  your  homes.  No  juror  must  say  anything 
about  the  verdict  agreed  upon.  All  the  jurymen 
must  be  in  the  jury  box  in  court  at  10  o'clock  a.m. 
of  Wednesday,  June  8,  1949,  at  which  time  the  ^•er- 
dict  will  be  handed  to  the  Court  and  opened  in  the 
presence  of  the  jury.  Dated  at  Anchorage,  Alaska, 
this  7th  day  of  June,  1949."  It  is  signed  by  me  as 
District  Judge.  Bailey  E.  Bell  and  Herman  H. 
Ross  as  attorneys  for  plaintiffs;  R.  Boochever  and 
Edward  V.  Davis  as  attorneys  for  Defendant.  So 
this  Avill  go  with  you  with  the  other  papers  to  the 
jury  room. 

Bailiffs  may  be  sworn. 

(Oath  administered  by  Clerk  to  Bailiffs.) 

Gentlemen,  you  will  see  that  the  jurors  are  pro- 
vided with  food  and  water  and  liquids  other  than 
alcoholic  liquids,  of  course,  and  that  the  jury  room 
is  kept  comfortably  warm  and  furnish  any  heat 
that  is  required. 

Ladies  and  Gentlemen,  you  may  now  retire  to 
consider  your  verdict. 

Is  there  anything  further  to  come  before  the 
Court  at  this  time? 
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(No  response.) 

The   Court:     Court   stands   adjourned   until   to- 
morrow morning  at  ten  o'clock.  [700] 
Wednesday,  Jmie  8,  1949. 

Whereupon,  at  10:10  a.m.,  the  above-entitled  mat- 
ter came  on  for  receiving  of  the  verdict  from  the 
jury  foreman.  [701] 

The  Court:  Clerk  will  call  the  roll  of  the  jury  in 
the  box. 

(Names  of  the  jurors  were  called  and  an- 
swered to.) 

The  Clerk:     They  are  all  present,  your  Honor. 

The  Court:  Ladies  and  Gentlemen  of  the  Jury, 
have  you  arrived  at  a  verdict*? 

Jury  Foreman:     We  have. 

The  Court :  You  may  hand  it  to  the  Clerk.  Sealed 
verdict  is  now  opened  in  the  presence  of  the  jury. 
Clerk  may  read  the  verdict. 

The  Clerk:  In  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division,  Bruno  Agostino 
and  Stanley  Socha,  co-partners  doing  business  under 
the  firm  name  and  style  of  Barry  Arm  Camp,  plain- 
tiffs, versus  Columbia  Lumber  Company,  Inc.,  a 
corporation.  Defendant.   No.  A-5207. 

Verdict  No.  I.  We  the  jury  duly  impaneled  and 
sworn  to  try  the  above  entitled  cause  do  find  for  the 
plaintiffs  and  against  the  defendant  and  find  that 
the  plaintiffs  are  entitled  to  recover  of  and  from 
the  defendant  the  sum  of  Fourteen  Thousand 
Ninety-Two  and  no/100  Dollars  ($14,092.00).  Dated 
at  Anchorage,  Alaska,  this  8th  day  of  June,  1949. 
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/signed/  George  Karabelnikoff,  Foreman. 

The  Court:  Ladies  and  Gentlemen  of  the  Jury, 
you  have  heard  th(^  verdict,  is  that  your  verdict  so 
say  you  all?  [702] 

Do  any  of  counsel  care  to  have  the  jury  polled? 

Mr.  Davis:     No,  your  Honor. 

The  Court :  The  verdict  may  be  received  and  filed 
and  entered  and  the  envelope  may  be  filed. 

Thank  you  for  your  service.  Ladies  and  Gentle- 
men. You  are  now  discharged  from  consideration 
of  this  case. 

(Whereupon,  at  10:15  a.m.,  Wednesday,  June 
8,  1949,  the  Cause  No.  A-5207  was  concluded.) 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Oren  J.  Casey,  the  Official  Court  Reporter  for 
the  United  States  District  Court,  Third  Division, 
Territory  of  Alaska,  hereby  certify  the  above  and 
foregoing  to  be  a  true  and  correct  transcript  of  the 
proceedings  had  in  the  above  entitled  matter  in 
said  Court  at  the  time  and  place  as  set  forth. 

/s/  OREN  J.  CASEY, 

Certified  Shorthand  Reporter. 

[Endorsed]:     Filed  November  3,  1949.  [704] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

1.  Amended  Complaint. 

2.  Answer. 

3.  Second  Amended  Complaint. 

4.  Motion  to   Strike  and  Make  More  Definite 
and  Certain. 

5.  Answer  and   Counterclaim   to    Second 
Amended  Complaint. 

6.  Reply. 

7.  Motion  to  Strike  Portions  of  Reply. 

8.  Defendants'  Requested  Instructions  Number 
14,  18,  19,  20,  21,  24,  26,  27,  28  and  29. 

9.  The  Court's  instructions  to  Jury. 

10.  Motion  for  New  Trial. 

11.  Motion  for  Judgment  Notwithstanding  Ver- 
dict. 

12.  Supersedeas  Bond. 

13.  Notice  of  Appeal. 

14.  Motion  for  Extension  of  Time. 

15.  Order  Extending  Time. 

16.  Transcript  of  Record,  except  the  following 
portions  thereof: 

From  Line  17,  Page  187  to  Line  22,  Page  202. 
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From  Line  19,  Page  586  to  Line  7,  Page  590. 

From  Line  24,  Page  590  to  Line  12,  Page  607. 

From  Line  15,  Page  609  to  Line  25,  Page  610. 

From  Line  1,  Page  613  to  Line  1,  Page  646. 

From  Line  11,  Page  646  to  Line  6,  Page  651. 

From  Line  6,  Page  669  to  Line  2,  Page  671. 

From  Line  1,  Page  672  to  Line  2,  Page  698. 

17.     Statement  of  Points. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 
By  /s/  J.  L.  McCARREY,  JR., 

Of  Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Oct.  17,  1949. 


CERTIFICATE  OF  CLERK 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division — ss. 

I,  M.  E.  S.  Brunelle,  Clerk  of  the  District  Court 
for  the  Territory  of  Alaska,  Third  Division,  do 
hereby  certify  that  the  foregoing  and  hereto  an- 
nexed pages  are  the  full,  true  and  correct  records 
and  files  in  Cause  No.  A-5207  in  the  files  in  my  .i 
office;  that  this  is  made  in  accordance  with  the 
stipulation  of  praecipe  filed  in  my  office  on  the  17th 
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day  of  October,  1949;  that  the  foregoing  has  been 
j)repared,  examined  and  certified  to  by  me. 

In  testimon}^  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  28th 
day  of  October,  1949. 

M.  E.  S.  BRUNELLE, 
Clerk. 

[Seal]  By  /s/  lOLA  FOWLER, 

Chief  Deputy  Clerk. 


[Endorsed] :  No.  12393.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Columbia  Lumber 
Company,  Inc.,  a  corporation,  Appellant,  vs.  Bruno 
Agostino  and  Stanley  Socha,  co-partners  doing 
business  under  the  firm  name  and  style  of  Barry 
Arm  Camp,  Appellees,  vs.  Bruno  Agostino  and 
Stanley  Socha,  co-partners  doing  business  under 
the  firm  name  and  style  of  Barry  Arm  Camp,  Ap- 
pellants, vs.  Columbia  Lumber  Company,  Inc.,  a 
corporation,  Appellee.  Transcript  of  Record.  Appeal 
from  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Filed  November  3,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  tlie 
Ninth  Circuit. 
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Ill  the  United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

No.  A-5207 

COLUMBIA  LUMBER  COMPANY,  INC., 
a  corporation, 

Appellant, 

vs. 

BRUNO  AGOSTINO  and  STANLEY  SOCHA,  co- 
partners doing  business  under  the  firm  name 
and  style  of  BARRY  xlRM  CAMP, 

Appellee. 

STATEMENT  OF  POINTS  RELIED  ON 

Conies  now  the  appellant  above  named  and  makes 
the  following  statement  of  points  relied  on  in  its 
appeal,  namely: 

1.  The  verdict  as  rendered  was  not  supported 
by  sufficient  evidence  but  was  contrary  to  the  evi- 
dence. 

2.  The  verdict  as  rendered  was  against  the  law. 

3.  The  verdict  as  rendered  was  for  excessive 
damages  and  was  given  under  the  influence  of  pas- 
sion, prejudice  or  symi)athy. 

4.  The  Court  erred  in  allowing  over  objection 
of  defendant  testimony  of  alleged  oral  conversations 
between  one  ' '  Blackie ' '  Lambert  and  plaintiff  Bruno 
Agostino. 
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5.  The  Court  erred  in  refusing  to  strike  the  testi- 
mony concerning  the  alleged  oral  conversations 
above  mentioned,  and  in  refusing  to  instruct  the 
jury  to  disregard  such  testimony. 

6.  The  Court  erred  in  allowing  the  admission  of 
plaintiffs'  Exhibit  No.  1  over  objection  of  the 
defendant. 

7.  The  Court  ei-red  in  allowing  the  plaintiff 
Bruno  Agostino  to  testify  as  to  the  contents  of  a 
telegram  alleged  to  have  been  received  by  him  from 
the  United  States  Forest  Service. 

8.  The  Court  erred  in  allowing  plaintiffs  to 
amend  their  complaint  after  the  close  of  plaintiffs' 
case,  and  the  Court  erred  in  allowing  the  trial  to 
proceed  under  plaintiffs'  second  amended  complaint 
filed  after  the  close  of  jolaintiffs'  evidence. 

9.  The  Court  erred  in  denying  defendant's  mo- 
tion for  a  directed  verdict  made  at  the  close  of 
])]aintiffs'  direct  case. 

10.  The  Court  erred  in  denying  defendant's  mo- 
tion for  non-suit  made  after  the  Court  had  ruled 
upon  defendant's  motion  for  a  directed  verdict. 

11.  The  Court  erred  in  refusing  to  grant  de- 
fendant's motion  to  strike  portions  of  plamtiffs' 
second  amended  complaint  and  to  require  portions 
of  such  second  amended  complaint  to  be  made  more 
definite  and  certain,  the  particular  portions  more 
fully  appearing  in  defendant's  motion  to  strike  and 
to  make  more  definite  and  certain. 
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12.  The  Court  erred  iii  denying  defendant's  mo- 
tion to  strike  portions  of  plaintiffs'  reply  made  tc 
defendant's  answer  to  plaintiffs'  second  amended 
complaint,  such  portions  more  fully  appearing  from 
the  motion. 

13.  The  Court  erred  in  its  refusal  to  grant  the 
renewal  of  defendant's  motion  for  a  directed  verdict 
at  the  close  of  all  the  evidence. 

14.  The  Court  erred  in  its  refusal  to  grant  the 
renewal  of  defendant's  motion  for  a  non-suit  made 
at  the  close  of  all  the  evidence. 

15.  The  Court  erred  in  submitting  the  matter  to 
the  jury. 

16.  The  Court  erred  in  refusing  to  grant  de- 
fendant's motion  for  judgment  notwithstanding  the 
verdict. 

17.  The  Court  erred  in  refusing  to  instruct  the 
jury  as  a  matter  of  law  that  the  witness  Lambert 
was  an  independent  contractor  from  and  after 
April  1,  1948  and  that  the  said  Lambert  had  no 
authority  to  bind  the  defendant  to  any  sale  or 
agreement  for  sale  prior  to  April  1,  1948. 

18.  The  Court  erred  in  failing  to  instruct  the 
jury  that  the  written  agreement  entered  into  be- 
tween the  parties  on  or  about  June  29,  1948,  together 
with  the  letter  written  by  Thomas  A.  Morgan  on 
behalf  of  the  defendant  on  July  19,  1948,  constituted 
a  valid  and  existing  agreement  between  the  parties 
and  binding  ux)on  the  parties  according  to  its  terms 
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except  as  to  plaintiffs'  subsequent  breach  and  repu- 
diation thereof,  and  in  failing  to  instruct  the  jury 
that  any  or  all  conversations  had  between  the  parties 
prior  to  the  date  of  the  written  agreement  were 
merged  in  the  written  agreement. 

19.  The  Court  erred  in  failing  to  instruct  the 
jury  as  requested  in  defendant's  requested  instruc- 
tions numbered  14,  18,  19,  20,  21,  24,  26,  27,  28  and 
29. 

20.  The  Court  erred  in  giving  the  following  por- 
tions of  instruction  No.  4 : 

(1)  That  portion  of  such  instruction  commenc- 
ing with  line  8  with  the  words  "in  case  of  land" 
and  ending  at  the  end  of  the  first  paragraph  of  said 
instruction. 

(2)  That  portion  of  such  instruction  consisting 
of  the  last  paragraph  of  the  first  page  of  such  in- 
struction commencing  with  the  words  "in  this  case" 
and  ending  with  the  end  of  such  paragraph,  and 
instruction  No.  4  continued,  ending  with  the  words 
"says  there  was  not." 

(3)  That  portion  of  said  instruction  continued, 
consisting  of  the  last  paragraph  thereof. 

21.  The  Court  erred  in  giving  that  portion  of 
instruction  No.  5  commencing  on  line  5  of  such 
instruction  with  the  words  "the  law  in  such  cases" 
and  continuing  to  the  end  of  such  instruction. 

22.  The  Court  erred  in  giving  instruction  No. 
5-A. 
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23.  The  Court  erred  iii  giving  that  portion  of 
instruction  No.  6-A  commencing  on  line  7  thereof 
with  the  words  ''as  a  matter  of  law"  and  ending  in 
line  14  with  the  words  "by  March  24,  1948." 

24.  The  Court  erred  in  giving  instruction  No. 
6-D. 

25.  The  Court  erred  in  denying  defendant's  mo- 
tion for  new  trial. 

26.  The  Court  erred  in  denying  defendant's  mo- 
tion foi'  judgment  notwithstanding  the  verdict. 

Dated  at  Juneau,  Alaska,  October  14,  1949. 
/s/  J.  L.  McCAEREY,  JR. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 
By  /s/  R.  BOOCHEVER, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  October  17,  1949. 
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Jurisdiction    2 
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Statement    5 
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I.  There  was  no  evidence  to  support  the  verdict  of  the 
jury,  which  verdict  was  manifestly  against  the  evidence 
and  was  the  result  of  passion,  prejudice,  sjTnpathy 
or  mistake 11 

II.  The  honorable  trial  court  erred  in  giving  Instruction 
No.  5  over  appellant's  objection,  since  that  instruction 
permitted  the  jury  to  conclude  that  landing  a  scx)w 
in  the  unoccupied  portion  of  a  tidewater  pond  in  which 
appellees  had  placed  a  few  pilings,  constituted  a  tak- 
ing of  possession  of  appellees'  property  by  appellant 
so  as  to  complete  a  sale 20 

III.  The  District  Court  erred  by  refusing  to  instruct  the 
jury  that  Kenneth  Lambert  was  an  independent  con- 
tractor at  all  times  after  April  1,  1948  since  all  the 
oral  evidence  and  the  written  contract  executed  be- 
tween the  appellant  and  Lambert  could  only  be  con- 
strued as  establishing  an  independent  contract  relation- 
ship         28 

IV.  The  alleged  oral  contract  of  .sale  of  March  24,  1948, 
was  not  enforceable  as  falling  witliin  the  provisions 
of  the  Statute  of  Frauds,  A.C.L.A.  1949,  Section 
29-1-12,  since  there  was  no  such  acceptance  or  receipt 
as  to  take  the  contract  out  of  the  statute;  and  the 
court's  Instruction  No.  4  was  eiToneous  in  stating  un- 
der the  circumstances  of  this  case  that  "an  oral  con- 
tract for  the  sale  of  pei-sonal  property  may  in  law  if 
proved  be  just  as  valid  and  enforceable  as  though  it 
were  ^vritten " '   37 
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No.  12,393 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


CoLi^MBiA  Lumber  Company,  Inc.   (a 

corporation), 

Appellant, 

vs. 

Bruno  Agostino  and  Stajo^y  Socha, 

co-partners  doing  bnsiness  under  the 

firm  name  and  style  of  Barry  Arm 

Camp, 

Appellees. 


Upon  Appeal  from  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division. 

BRIEF  FOR  APPELLANT. 


VERDICT  BELOW. 

A  verdict  was  entered  in  the  court  below  in  favor 
of  appellees  and  against  appellant,  in  the  sum  of  $14,- 
092.00  (Tr.  97-98).  It  is  from  the  judgment  ))ased  on 
that  verdict  tliat  this  appeal  has  been  taken. 


JURISDICTION. 

The  jurisdiction  of  the  District  Court  was  invoked 
under  the  x\ct  of  June  6,  1900,  C.  786,  Sec.  4,  31  Stat. 
1322  as  Amended,  48  U.S.C.A.,  Sec.  101.  I'lie  jurisdic- 
tion of  this  court  rests  on  Section  1291  of  the  New- 
Federal  Judicial  Code. 


QUESTIONS  PRESENTED. 

1 .  Was  there  evidence  to  support  the  verdict  of  the 
jury,  or  w-as  the  verdict  manifestly  against  tlie  evi- 
dence or  the  result  of  passion,  prejudice,  sym])athy  or 
mistake  ? 

2.  Did  the  trial  court  err  in  giving  Instmction  No. 
5  over  appellant's  objection,  since  that  instruction  per- 
mitted the  jury  to  conclude  that  landing  a  scow-  in  the 
mioccupied  portion  of  a  tidewater  ])ond  in  which  ap- 
pellees had  placed  a  few  pilings,  constituted  a  taking 
of  possession  of  appellees'  property  by  aj^pellant  so  as 
to  complete  a  sale? 

3.  Did  the  District  Court  err  by  refusing  to  in- 
struct the  jury  that  Kenneth  Lambert  was  an  inde- 
pendent contractor  at  all  times  after  April  1,  1948 
since  all  the  oral  evidence  and  the  written  contract  ex- 
ecuted l)etween  the  appellant  and  Lambert  could  only 
be  construed  as  establishing  an  inde])('iiderit  contract 
relationship  ? 

4.  Was  the  alleged  oral  contract  of  sale  of  -March 
24,  1948,  unenforceable  as  falling  within  tlie  provisions 
of  the  Statute  of  Frauds,  A.CJ..A.  1949,  Section  29-1- 


12,  since  there  was  no  such  accej^tanee  or  receipt  as  to 
take  the  contract  ont  of  the  statute ;  and  did  the  court 
err  in  giving  Instruction  4  which  stated  "An  oral  con- 
tract for  the  sale  of  personal  property  may  at  law  if 
proved  he  just  as  valid  and  enforceable  as  though  it 
were   written'"? 

5.  Did  the  court  err  in  permitting  evidence  to  be 
introduced  of  an  alleged  prior  inconsistent  oral  agree- 
ment, since  an  agreement  of  sale  was  entered  into  be- 
tween the  parties  on  June  29,  1948,  reduced  to  writing, 
signed  by  appellees,  and  acted  upon  by  appellant  ^ 

6.  Did  the  court  err  in  peimitting  testimony  over 
appellant's  objection  as  to  the  contents  of  an  alleged 
telegram  purporting  to  grant  appellees  a  continuation 
of  their  timber  permit? 

7.  Did  the  court  err  in  allowing  appellees  further 
to  amend  their  amended  complaint  after  appellees  had 
rested,  in  view  of  the  fact  that  the  second  amended 
complaint  was  based  upon  a  substantially  changed 
cause  of  action? 

8.  Did  the  court  err  in  denying  appellant's  motions 
to  strike  portions  of  appellees'  second  amended  com- 
plaint and  make  more  definite  and  certain,  and  to 
strike  portions  of  appellees'  reply,  since  improper  al- 
legations highly  prejudicial  to  appellant  were  per- 
mitted to  go  to  the  jury  by  virtue  of  the  court's  order 
denying  these  motions  ? 


SPECIFICATION  OF  ERRORS. 

The  Specification  of  Errors  (Tr.  660),  may  be  sum- 
marized as  follows: 

1.  There  was  no  evidence  to  support  the  verdict  oi' 
the  jury,  which  verdict  was  manifestly  against  the  evi- 
dence and  was  the  result  of  passion,  prejudice,  sympa- 
thy ()!•  mistake. 

2.  The  honorable  trial  court  erred  in  giving  In- 
struction No.  5  over  appellant's  objection,  since  that 
instruction  permitted  the  jury  to  conchule  tliat  land- 
ing a  scow  in  the  nnoccu])ied  portion  of  a  tidewater 
pond  in  which  ai)pellees  had  placed  a  few  pilings,  con- 
stituted a  taking  of  possession  of  appellees'  property 
by  a])])ellant  so  as  to  complete  a  sale. 

1).  The  District  Court  erred  by  refusing  to  instruct 
the  jury  that  Kenneth  Lambert  was  an  inde])endent 
contractor  at  all  times  after  April  1,  1948  since  all  the 
oral  evidence  and  the  writteu  contract  executed  be- 
tween the  appellant  and  Lambert  could  only  ]w  con- 
strued as  establishing  an  idependcTit  contract  rela- 
tionship. 

4.  T'he  alleged  oral  contract  of  sale  of  March  24, 
1948,  was  not  enforceable  because  it  fell  within  the 
provisions  of  the  Statute  of  Frauds,  A.C.L.A.  1949, 
Section  29-2-12,  since  there  w^as  no  such  acceptance 
or  receipt  as  to  take  the  contract  out  of  the  statute; 
and  the  coui-t's  Instruction  No.  4  was  erroneous  in 
stating  under  the  circumstances  of  this  case  tliat  ''An 
oral  contract  for  the  sale  of  personal  property  may 
in  law  if  proved  be  just  as  valid  and  enforceable  as 
though  it  were  written". 


5.  On  or  about  Jime  29,  1948,  the  i>arties  hereto  en- 
tered into  an  agreement  for  the  sale  of  the  property  in 
question.  Since  this  agreement  was  reduced  to  writing, 
signed  by  appellees,  and  since  appellant  took  pos- 
session of  the  property  under  the  terms  of  this  agree- 
ment, the  court  erred  in  permitting  evidence  to  be  in- 
troduced of  an  alleged  prior  inconsistent  oral  agi-ee- 
ment  involving  the  same  transaction. 

6.  The  court  erred  in  permitting  testimony  over 
appellant's  objection  as  to  the  contents  of  an  alleged 
telegram  purporting  to  grant  appellees  a  continuation 
of  their  timber  permit. 

7.  The  court  erred  in  allowing  appellees  further 
to  amend  their  amended  complaint  after  appellees  had 
rested,  since  the  second  amended  complaint  was  on  a 
substantially  changed  cause  of  action. 

8.  The  court  erred  in  denying  appellant's  motions 
to  strike  portions  of  appellees'  second  amended  com- 
plaint and  make  more  definite  and  certain,  and  to 
strike  portions  of  appellees'  reply,  since  improper  alle- 
gations highly  prejudicial  to  appellant  were  permitted 
to  go  to  the  jury  by  virtue  of  the  court's  denying  these 
motions. 


STATEMENT. 

In  March  of  1948,  Brimo  Agostino,  one  of  the  ap- 
pellees, was  staying  at  a  logging  camp  located  at 
Barry  Arm  of  Prince  William  Sound  to  the  west  of  a 
stream  known  as  Mosquito  Creek  in  the  Chugach  Na- 
tional Forest,  title  to  which  wa.s  in  the  I'^nited  States 


of  America  under  supervision  of  the  Department  of 
Agriculture  Forest  Service.  Appellees  had  had  two 
timber  cutting  permits  granted  to  them  by  the  United 
States  Forest  Service,  each  authorizing  the  cutting  of 
500,000  board  feet  in  the  vicinity  of  Barry  Arm.  I.og- 
ging  under  the  first  was  completed;  and  the  second 
permit  had  expired  as  of  December  31,  1947,  although 
all  of  the  authorized  timber  had  not  been  felled. 

The  United  States  Forest  Service  had  advertised 
a  much  larger  timber  contract  for  sale,  covering  tim- 
ber on  the  east  side  of  Mosquito  Creek  as  well  as  tim- 
ber on  the  west  side  of  the  cre(*k  beyond  the  area  cov- 
ered in  appellees'  peimits.  'J'he  apj^ellant  was  success- 
ful in  bidding  on  this  contract  and  was  awarded  the 
right  to  cut  timber  in  this  area. 

Appellant  entered  into  a  written  contract  (Tr. 
249-252)  with  Kenneth  Lambert  to  cut  timber  under 
appellant's  permit.  Ijambert  was  to  hire  his  own  men 
and  to  be  in  complete  control  of  the  operation,  pay- 
ing all  expenses  thereof,  and  was  to  be  ])aid  $21.00  per 
thousand  board  feet  of  logs  rafted.  During  the  month 
of  March,  1948,  Lambert  was  paid  a  salary  by  appel- 
lant while  he  was  engaged  in  setting  up  the  logging 
camp.  After  March  31st  he  worked  in  accordance  with 
the  provivsions  of  the  above  mentioned  contract. 

During  the  latter  part  of  March,  Lambert  ap- 
proached the  mouth  of  Mosquito  Creek  fi-om  a  tidal 
inlet  with  the  purpose  of  landing  a  floating  lumber 
camp  in  a  natural  tidal  pond  at  the  outlet  of  the  creek 
and  starting  ox)erations  imder  his  contract.  The  ap- 
pellee, Agostino,  however,  appeared  and  objected  to 


Lambert's  grounding  his  camp  vessels  on  the  shore  of 
the  pond.  Agostino  claimed  to  own  the  pond  and  shove- 
lands.  After  some  discussion,  Agostino  offered  to  sell 
his  camp  to  the  appellant,  mentioning  a  price  of  $25,- 
000.00.  Lambert  and  Rowell,  the  latter  being  superin- 
tendent of  appellant's  lumber  mill  located  at  Whittier, 
x41aska,  also  on  Prince  William  Sound,  then  tele- 
])lioned  1'homas  A.  Morgan,  the  ])resident  of  the  ap- 
pellant corporation,  by  long  distance.  Mr.  Morgan  told 
them  to  go  ahead  with  their  operations  and  to  explain 
to  Mr.  Agostino  that  they  had  the  right  to  go  into 
that  area  under  their  contract  with  the  United  States 
Forest  Service.  Mr.  Agostino  still  objected  to  Lam- 
bert's bringing  in  the  camp,  and  again  Mr.  Morgan 
was  telephoned  by  I^ambert  and  Rowell.  Morgan  told 
them  he  would  be  at  Barry  Arm  around  April  10th 
and  that  he  would  see  Mr.  Agostino  at  that  time.  1'here 
also  was  testimony  to  the  effect  that  a  telegram  was 
sent  to  Lambert  and  Rowell  by  Mr.  Morgan.  The  tele- 
gram was  not  introduced  into  evidence  but  the  testi- 
mony was  to  the  effect  that  the  message  stated  that 
Mr.  Morgan  would  be  at  Barry  Arm  on  al)out  April 
10th  to  discuss  the  matter  with  Mr.  Agostino,  or  ac- 
cording to  other  testimony,  ''to  settle  with  Mr.  Agos- 
tino" (Tr.  225,  254,  371,  528). 

Upon  being  shown  this  message  Mr.  Agostino  told 
Lambert  he  could  take  "possession".  Lambert  pro- 
ceeded to  land  the  floating  camp  to  the  east  of  Mosquito 
Creek  in  the  tideland  pond.  After  a  few  days  the  cam]) 
was  moved  up  Mosquito  Creek  and  shoi'tly  thereafter 
logging  operations  were  commenced. 
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Oil  the  basis  of  these  facts,  appellees  claimed  in 
their  amended  complaint  that  on  or  about  Mavch  24, 
1948,  an  oral  agreement  had  been  entered  into  between 
apjiellees  and  appellant  whereby  appellant  purchased 
appellees'  camp  and  equipment  at  Barry  Arm  for  the 
price  of  $25,000.00. 

On  or  about  April  10,  1948,  Mr.  Moro-an  came  to 
Barry  Arm  and  had  a  conversation  with  Mr.  Agostino 
in  tli(^  presence  of  Mr.  Lambert  and  Mr.  Rowell.  Mr. 
Agostino  at  that  time  offered  to  sell  the  property  for 
either  the  price  of  $25,000.00  or  $19,000.00,  the  testi- 
mony being  in  dispute  on  that  point.  Mr.  Morgan 
stated  that  the  apj^ellant  company  would  not  be  inter- 
ested at  that  price,  and  offered  to  lease  appellees' 
propei*ty  and  equipment,  but  this  was  not  acceptable 
to  Mr.  Agostino.  All  witnesses  concurred  in  stating 
that  no  agreement  was  reached  at  that  time.  During 
the  negotiations  Mr.  Lambert,  at  the  request  of  Mr. 
Morgan,  made  in  the  presence  of  Mr.  Agostino,  at- 
tempted to  start  appellees'  two  tractors  in  order  to 
appraise  their  value. 

Mr.  xVgostino  testitied  that  Mr.  Morgan  stated  he 
would  return  in  two  days,  but  the  testimony  of  all 
other  witnesses  to  the  conversation  including  ap])ellees' 
witness  Lambert,  indicate  that  no  such  statement  was 
made.  Mr.  Agostino  stay(*d  at  the  property  for  about 
three  weeks  and  then  went  to  Anchorage.  Al)ont  the 
end  of  May,  he  returned  to  Barry  Arm  Avith  his  at- 
torney, Mr.  Butcher,  in  order  to  investigate  the  ])ossi- 
bility  of  a  trespass  action  against  the  appellant  (Tr. 
455).  They  found  all  of  appellees'  equipment  remained 


in  the  samo  place  and  condition  as  it  had  been  prior 
to  Lambert's  coming  and  that  none  oC  ap])eUant's  or 
Lambert's  cmplo^^ees  were  using  any  of  appellees' 
property. 

ThereaftcT',  at  Mr.  Butcher's  request,  Mr.  Morgan 
came  to  Ancliorage  in  June  to  discuss  a  possible  sale 
of  the  property  with  Mr.  Agostino.  After  some  dis- 
cussion an  agreement  was  entered  into  whereby  the 
appellant  agreed  to  ]:>urchase  all  of  a])pellees'  prop- 
erty at  Barry  Arm  for  the  sum  of  $10,000.00  (Tr. 
462).  Mr.  Butcher,  appellees'  attorney,  reduced  the 
contract  to  writing.  The  contract,  which  expressly 
stated  that  it  embodied  all  agreements  between  the 
parties,  was  signed  by  Mr.  Agostino  and  sent  by 
letter  dated  July  2,  to  Mr.  Morgan,  who  was  then  in 
Juneau.  The  written  contract  did  not  contain  a  list 
of  the  property  to  be  conveyed,  and  Mr.  Moi'gan  re- 
turned to  Anchorage  to  settle  this  minor  detail,  only 
to  find  that  Mr.  Butcher  was  out  of  town. 

He  thereupon  wrote  checks  to  take  care  of  the  vari- 
ous payments  under  the  contract,  left  them  with  his 
agent  in  Anchorage,  and  on  July  19,  wrote  Mr. 
Butcher  a  letter  stating  that  the  agreement  was  ac- 
ceptable j^rovided  that  a  list  of  the  property  aiid 
equipment  was  furnished. 

About  this  same  time  Mr.  Lambert's  contract  was 
terminated.  The  appellant  took  over  the  operation  at 
Barry  x\rm,  and  Mr.  Morgan  sent  instructions  that  the 
appellees'  property  had  been  purchased  and  that  the 
two  tractors  should  be  repaired  so  that  they  could  l)e 
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used  ill  the  logging  operation.  It  was  after  these  in- 
structions tliat,  for  the  first  time,  the  tractors  were 
taken  l)y  appellant's  employees  and  that  one  of  ap- 
pellant's employees  and  his  wife  stayed  at  appellees' 
hunk  house.  Prior  to  that  time  Mr.  Morgan  had 
given  instructions  that  ap})('ll(>es'  property  was  not  to 
he  touched  (Tr.  533,598). 

Mr.  Agostino  conferred  with  liis  attorney,  Mr. 
Butcher,  upon  the  latter 's  return  in  August.  At  that 
time  he  refused  to  furnish  a  list  of  the  ])r()])ei'ty  as 
requested  by  ap]^ellant,  insisted  on  retaining  one  small 
log  cabin  as  liis  own  and  then  revoked  the  contract 
(Tr.  196). 

About  the  end  of  August,  Mr.  Morgan,  through  his 
attorney  Mr.  McCarrey,  was  informed  that  Mr.  Agos- 
tino had  revoked  th(»  contract,  wliereupon  Mr.  Morgan 
ordered  the  appellees'  equipment  to  he  retni'ued,  and 
appellant's  employees  to  leave  appellees'  property 
alone.  Appellees'  equipment  was  returned,  1)ut  sub- 
sequently the  Ellamar  Packing  Com])any  took  one  of 
the  tractors,  claiming  it  under  a  conditional  sales  con- 
tract, and  one  Ray  Grasser,  a  fonner  partner  of  ap- 
pellees, apparently  took  the  other  tractor  and  a  donkey 
engine.  Suits  are  now  pending  in  the  District  Court 
at  Anchorage  between  appellees  and  Mr.  Grasser,  and 
between  appellees  and  the  Ellamar  Paclving  Company, 
Inc.  (Tr.  481,  485). 

At  the  conclusion  of  appellees'  direct  case,  appel- 
lant moved  for  a  directed  verdict  and  for  a  nonsuit. 
The  honorable  court  conceded  that  the  allegations  of 
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the  amended  complaint  liad  not  been  mamtained,  bnt 
authorized  tlie  ai^peJlees  further  to  amend  their  com- 
plaint so  as  to  state  a  cause  of  action  based  on  a 
quantum  valebant  theory.  The  complaint  was  there- 
after amended  to  allege  that  on  or  about  March  24, 
1948,  the  appellees  sold  to  the  appellant  all  of  their 
property  at  Barry  Arm  and  that  a])pellant  took  pos- 
session of  all  of  the  property  and  became  indebted 
to  pay  the  reasonable  value  therefor.  Over  appellant's 
objection,  the  trial  was  continued  on  this  new  theory, 
resulting-  in  the  verdict  from  which  this  appeal  has 
been  taken. 


ARGUMENT. 
I. 

THERE  WAS  NO  EVIDENCE  TO  SUPPORT  THE  VERDICT  OF 
THE  JURY.  WHICH  VERDICT  WAS  MANIFESTLY  AGAINST 
THE  EVIDENCE  AND  WAS  THE  RESULT  OF  PASSION, 
PREJUDICE.  SYMPATHY  OR  MISTAKE. 

In  order  for  the  appellees  to  prove  their  case  it 
was  necessary  that  they  prove  a  sale  of  their  Barry 
Ann  camp  and  equipment  to,  and  a  taking  possession 
thereof  by,  the  appellant  on  or  about  March  24,  1948. 
An  effort  has  been  made  in  this  brief  to  state  the 
facts  in  some  detail  in  order  to  indicate  the  exact 
nature  of  the  evidence  relied  upon.  These  facts  indi- 
cate that  towards  the  end  of  March,  1948,  the  ap- 
pellee, Bruno  Agostino,  offered  to  sell  his  buildings 
and  equii^ment  at  Barry  Arm  to  the  appellant.  This 
offer  was  made  to  Mr.  Rowell,  an  employee  of  the  a])- 
pellant,   and   to   Mr.   Lambeii,   an  independent   con- 
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tractor  who  was,  duiiTig  the  month  of  March  only,  an 
em]iloyee  of  appellant  eng-aged  in  setting  np  a  log- 
ging- camp  from  which  he  was  to  work  as  independent 
contractor.  Neither  of  these  men  had  authority  to 
make  any  sul)stantial  purchase  on  l)ehalf  of  the  ap- 
pellant and  their  only  authority  in  regard  to  making 
such  a  purchase  as  the  one  in  (piestiou  was  to  de- 
li v(>r  messages  to  and  from  the  president  of  th(^  ap- 
pellant company. 

It  appears  that  Mr.  Agostino's  offer  was  conveyed 
to  Mr.  Morgan,  the  president  of  ap])ellant  company. 
All  the  evidence  of  the  case  is  clear,  however,  that  Mr. 
Morgan  never  accepted  the  offer.  He  sent  word  that 
he  would  come  to  see  Mr.  Agostino,  and  according  to 
one  of  appellees'  witnesses,  to  arrange  a  settlement 
with  him  (Tr.  225).  U})on  receipt  of  this  message,  Mr. 
Agostino  told  Mr.  Lambert  that  he  could  take  ''pos- 
session". 

By  no  stretch  of  the  imagination  could  Mr.  Mor- 
gan's message  that  he  would  come  up  to  see  Mr. 
Agostino,  or  as  the  appellee  Agostino  stated,  that  he 
would  come  on  the  10th  of  April  and  settle  with  Mr. 
Agostino  (Tr.  132),  constitute  an  acceptance  of  that 
oft'er.  The  only  possible  interpretation  of  such  a 
message  is  that  Mr.  Morgan  expressed  an  intention  to 
discuss  the  matter  with  Mi'.  Agostino,  and  to  attempt 
a  settlement  of  the  difficulty  which  had  arisen  iK'tween 
appellant  and  Mr.  Lambert. 

Since  there  was  no  expressed  acceptance  of  a  con- 
tract, it  next  is  necessary  to  see  whether  an  acceptance 
by  the  appellant  may  be  spelled  out  by  the  authorized 
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actions  of  its  agents.  When  Mr.  Ag-ostino  received  Mr. 
Morgan's  message  he  told  Mr.  Lambert  to  take  "pos- 
session". Lambert,  whose  contract  with  the  appellant 
had  been  terminated  in  the  middle  of  the  1948  logging 
season  (Tr.  229)  appeared  as  a  witness  foi-  the  ap- 
pellees. It  is  significant  that  neither  he  nor  Mr.  Rowel  1 
testified  that  he  had  l)(^en  anthorizcd  by  Mr.  Morgan  to 
effect  the  purchase  of  the  property  in  question,  nor 
does  Mr.  iVgostino  in  his  testimony  vstate  that  he  was 
ever  so  informed.  Thus,  although  no  action  was  taken 
by  Mr.  Lambert  which  might  be  imjjlied  as  an  accept- 
ance of  the  offer  of  purchase,  even  if  there  had  been 
such  action  taken  it  would  not  be  binding  on  the  ap- 
pellant as  it  would  not  be  within  either  the  actual  or 
apparent  sco])e  of  authority  of  Mr.  Lambert.  There 
was  nothing  in  his  position  either  impliedly  or  other- 
wise which  would  indicate  authority  to  purchase  any- 
thing, much  less  such  a  sizeable  amount  of  property, 
for  the  appellant. 

As  stated  by  the  honorable  court  below: 

"In  fact,  it  is  appai'ent  now  as  a  matter  of  law 
from  the  testimony  that  Laml^ert  had  only  such 
authority  as  he  received  by  telephone  or  tele- 
graph from  the  office  of  the  Columbia  Liunber 
Company  at  Juneau  in  his  capacity,  whatever 
it  was,  working  for  the  Columbia  Lmnber  Com- 
pany. It  is  clear  that  he  had  no  authority  to  buy 
property — any  property — and  certainly  no  prop- 
erty for  a  very  considerable  sum  of  money.''  (Tr. 
574,  575.) 

All  the  testimony  indicates  that  Lambert  had  no 
authority  to  purchase  appellees'  property  or  to  take 
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possession  of  any  of  it  on  l^ehalf  of  appellant.  In  fact, 
he  was  expressly  instrneted  not  to  toneh  any  of*  ap- 
pellees' property. 

'I'estiniony  of  Thomas  A.  Morg^an  (Tr.  'Mry)  : 

"Q.  Did  you  at  that  time  or  any  time  prior  to 
that  authorize  any  of  your  employees  or  Mr.  Lam- 
bert to  use  any  of  Mr.  Agostino's  property  or 
equipment '? 

A.  As  a  matter  of  fact  to  the  contrary  1  told 
him  I  would  have  nothing-  to  do  with  it." 

Mr.  Rowell  testified  (Tr.  533)  : 

''Q.  What  did  Mr.  Lambert— did  Mr.  Morgan 
give  Mr.  Lambert  any  instructions  with  regard 
to  Mr.  Agostino's  property  1? 

A.  I  heard  him  tell  him  not  to  toucli  any- 
thing. 

Q.     What  was  your  answer  to  that  question? 
A.     I  heard  him  tell  him  not  to  use  any  of  the 
equipment,  not  to  touch  any. 
Q.     Of  Mr.  Agostino's? 
A.     That  is  right." 

The  remaining  witness  to  testify  on  this  point  was 
the  appellees'  witness,  Lambert  (Tr.  598) : 

"Q.  Now  did  Tom  Morgan  or  anyone  in  power 
at  Columbia  Jjumber  ('onipany  evei*  tell  you  that 
you  could  use  Brmio's  equipment  there? 

A.     No 

Q.     Did  they  ever  tell  you — pardon  me. 

A.  I  will  have  to  retract.  Mr.  Morgan  told  me 
I  could  use  that  equipment.  That  was  at  the  time 
I  terminated  with  the  ('Olumbia  Luml)er  (Com- 
pany. 
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Q.  But  prior  to  that  time  liad  lie  ever  told  you 
that? 

A.  No. 

Q.  In  fact  he  told  you  just  the  opposite? 

A.  That  is  right." 

It  is  to  be  noted  that  Mr.  Lambert's  contract  was 
terminated  on  or  about  July  14,  1948  (Tr.  229),  after 
a  written  contract  had  been  entered  into  for  the  sale 
of  this  proi)erty  for  $10,000.  This  written  contract  was 
subsequentl}^  revoked  by  Mr.  Agostino,  and  appellees 
did  not  sue  on  this  contract.  Thus,  as  far  as  the  time  in 
question  was  concerned,  it  was  apparent  that  no  one 
on  behalf  of  the  appellant  had  actual  or  apparent 
authority  to  take  possession  of  aijpellees'  property  on 
behalf  of  tlie  appellant. 

Moreover,  no  action  was  taken  by  anyone  on  behalf 
of  the  appellant  which  could  be  interpreted  as  an  im- 
plied acceptance  of   Mr.   Agostino 's   offer  to   sell. 

All  that  was  done  b}^  Mr.  Lamhert  was  to  land  a 
floating  camp  in  a  tidewater  i)ond.  On  direct  exam- 
ination for  appellees,  he  testitied  as  follows : 

''Q.     What  equipment  did  yon  take  over  from 
Mr.  Agostino  and  Mr.  Socha? 
A.     I  didn't  take  over  any. 
Q.     Well  you  came  on  the  ground  and  landed 
your  equipment. 
'   A.     Yes."    (Tr.  231), 

and 

•^Q.  What  happened  to  the  warehouse  and 
other  things  there  following  your  landing? 

A.  I  never  used  any  of  that  as  long  as  1  was 
there."  (Tr.  232.) 
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Even  the  appellee,  Agostino,  on  direct  examination 
testified  in  ve.oard  to  the  landing:  of  the  scow  by  Lam- 
bert and  the  suceeeding-  events  as  follows : 

''Q.  Were  they  usinp:  your  machinery  and 
equipment  dnrins:  that  time  ? 

A.  No,  they  never  used  the  machinery,  Mr. 
T^ambert,  no. 

Q.     He  just  started  it  up  to  try  it  out? 

A.     Yes. 

Q.  Now,  then,  did  they  land  their  house  and 
thin,2:s  there  then '? 

A.     1  don't  understand. 

Q.     Did  they  land  their  scowls  there  then  ? 

A.    Yes. 

Q.     What  did  they  do  during  that  month? 

A.  Well,  they  fixed  the  machinery,  that  was  all 
the  work,  waitin,£?  for  the  snow  to  go  out. 

Q.  Fixed  the  machinery  and  w^aited  lor  the 
snow  to  go  out? 

A.    Yes. 

Q.     When  did  they  actually  start  cuttina-  logs? 

A.  Well,  now,  I  couldn't  tell  you  that  day  be- 
cause after  they  got  the  machinery  fixed  they 
move  in  back  of  the  pond  and  I  came  in  to 
Anchorage.  1  don't  know  when  they  started  to 
cut  the  timber. 

Q.  Did  they  start  using  your  bunkhouse  and 
cookhouse  ? 

A.  No,  they  never  use  my  cookhouse  and 
bunkhouse. 

Q.     Not  at  that  time  ? 

A.     Not  at  that  time. ' '  ( Tr.  169,  170. ) 

Under  cross-examination,  Mr.  Agostino  admitted  that 
the  machinery  which  was  ''fixed"  at  that  time  was 
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Columbia  Lumber's  macliiuevy  and  not  the  maeliiueiy 
of  appellees  (Tr.  191). 

That  Agostino,  himself,  did  not  believe  that  any 
sale  had  taken  place,  is  made  even  clearer  by  the 
testimony  of  his  former  attorney,  M]\  Butcher,  who 
was  consulted  by  Mr.  Agostino  in  May.  Mr.  Agostino 
went  to  Mr.  Butcher  because  ''he  felt  that  the  com- 
pany was  trespassing  on  his  ]jroperty"  (Tr.  455).  He 
would  not  have  taken  that  attitude  had  he  thought  an 
actual  sale  had  transpired  in  March,  1948.  since  it 
would  no  longer  have  been  "his  property". 

Moreover,  in  June,  almost  three  months  after  the 
sale  had  allegedly  occurred,  an  agreement  of  sale  was 
entered  into  between  Mr.  Morgan  and  Mr.  Agostino 
in  Mr.  Butcher's  ot^lce.  This  agreement  was  reduced 
to  writing  by  Mr.  Agostino 's  attorney,  Mr.  Butchei*.  It 
expressly  stated: 

*'It  is  hereby  specifically  agreed  that  all  the 
terms  and  conditions  in  connection  with  this  con- 
tract have  been  set  forth  herein  and  that  there 
are  no  other  agreements,  verbal  or  written,  per- 
taining to  this  sale  or  the  method  of  paying  for 
the  same  on  the  pai't  of  purchaser." 

Mr.  Agostino  signed  this  agreement  and  acknowledged 
it  before  a  Notary  Public.  Regardless  of  whether 
or  not  this  written  agreement  together  with  the  letter 
sent  in  reply  thereto  hy  Mr.  Morgan  and  appellant's 
actions  after  receiving  it,  constituted  a  binding  con- 
tract, it  clearly  negates  appellees'  contention  that  in 
March  a  sale  had  taken  place  conveying  the  same 
property. 
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It  is  also  highly  significant  that  when  Mr.  Agostino 
and  Mr.  J3utcher  came  to  Barry  Arm  at  the  end  of 
May  or  early  in  June  to  inspect  the  appellees'  pvop- 
erty,  they  found  none  of  it  being  used  or  possessed 
by  the  ap])ellant  (Tr.  193,  194). 

What  actually  transpired  was  stated  in  the  con- 
cluding testimony  by  the  appellees'  witness  Lambert, 
under  cross-examination,  as  follows  (Tr.  599)  : 

"By    Mr.    Boochever.     Q.     Now,    you    spoke 
about  a  conversation  of  April  10th  in  which  some 
mention   was  made  of  a  small   cabin,  Mr.  Lam- 
bert? 
A.    Yes. 

Q.     Was  any  agreement  reached  in  regard  to 
the  sale  of  that  propei-ty  at  that  time? 
A.     No. 
Mr.  Boochever.     That  is  all,  Your  Honor. 

Further  Redirect  Examination 

By  Mr.  Ross.  Q.  Now,  that  |)i'operty,  Mr. 
Lambert,  when  you  state  that  do  >ou  mean  just 
that  cabin  or  do  you  mean  the  agreement  about 
the  whole  Barry  Arm  campsite?  (552). 

A.  The  whole  Barry  Arm  campsite  including 
all  matei'ial  that  was  there,  all  equipment. 

Further  Recross-examination 

By  Mr.  Boochever.  Q.  Was  any  sale  made 
at  that  time  of  the  Barry  Arm  camp? 

A.    No. 

Q.  Was  any  made  prior  to  the  date  when  you 
were  there? 

A.     Not  to  my  knowledge. 

Mr.  Boochever.  That  is  all,  Your  Honor. 
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The  Court.     That  is  all,  Mr.  Lambert,  you  may 
step  down." 

It  thus  is  apparent  that  not  only  was  there  no  ex- 
press contract  for  the  sale  of  the  appellees'  property, 
but  that  all  the  testimony  is  to  the  effect  that  there 
was  no  implied  contract.  The  verdict  of  the  jury  ac- 
cordingly should  be  set  aside  as  not  supported  by  any 
legal  or  competent  evidence  and  as  being  against  the 
evidence.  The  deductions  drawn  from  the  evidence  by 
the  jury  were  clearly  erroneous  and  such  as  a  jury 
reasonabh^  viewing  the  evidence  could  not  i)roperly 
find,  and  the  verdict  was  against  the  law  as  applied 
to  the  facts  foimd  and  against  the  admissions  of  ap- 
pellee Agostino  and  appellees'  witness  Tjambert.  As 
a  result  of  such  verdict,  substantial  justice  has  not 
been  done ;  and  the  verdict,  having  been  based  on  pas- 
sion, prejudice  or  mistake,  should  ])e  set  aside. 
Work  V.  Kinney,  7  Idaho  460,  63  P.  596; 
Calnon  v.  Fidelity  Phenix  Fire  Ins.  Co.,  114 
Neb.   53,   205   N.W.   942,   modified   on   other 
grounds,  207  N.W.  528; 
Phillips  V.  Yarter,  156  N.Y.S.  875,  172  App. 

Div.  912; 
National  Life  &  Accident  Ins.   Co.   v.  Lang- 

ston  (Civ.  App.),  42  S.W.  (2d)  1037; 
O'Brien  v.  Alston,  213  P.  791,  61  Utah  368; 
Crescent  Mfg.  Co.  v.  Hansen,  174  Wash.  193,  24 

P.  (2d)  604; 
Magnolia  Petroleum  Co.  v.  Bell,  186  Ark.  723, 
55  S.W.  (2d)  782; 
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Ennis  v.  Milwaukee  Electric  Ry.  d:  Light  Co., 

202  Wis.  277,  232  N.W.  540 ; 
Plait  V.  Owens,  183  Ark.  261,  35  S.W.  (2d)  358; 
Randlemmi  v.  Boercs,  93  Cal.  App.  745,  270  P. 

374; 
Kawczynski  v.  Prudential  Ins.  Co.  of  America, 

279  N.Y.S.  270,  244  App.  Div.  759; 
Verdi  v.  Helper  .State  Bank,  57  Utah  502,  196 

P.  225,  15  A.L.R.  641 ; 
Turner  v.  Good,  8  P.  (2d)  414,  167  Wash.  27; 
Mason  v.  Town  Garage  Co.,  53  S.W.  (2d)  409, 

227  Mo.  App.  297. 


II. 

THE  HONORABLE  TRIAL  COURT  ERRED  IN  GIVING  INSTRUC- 
TION NO.  5  OVER  APPELLANT'S  OBJECTION,  SINCE  THAT 
INSTRUCTION  PERMITTED  THE  JURY  TO  CONCLUDE  THAT 
LANDING  A  SCOW  IN  THE  UNOCCUPIED  PORTION  OF  A 
TIDEWATER  POND  IN  WHICH  APPELLEES  HAD  PLACED  A 
FEW  PILINGS.  CONSTITUTED  A  TAKING  OF  POSSESSION 
OF  APPELLEES'  PROPERTY  BY  APPELLANT  SO  AS  TO 
COMPLETE  A  SALE. 

An  essential  matter  of  proof  in  appellees'  case  was 
the  necessity  of  showing  that  the  appellant  took  pos- 
session of  appellees'  property  on  or  ahout  March  24, 
1948.  It  was  undisputed  that  appellant  landed  a  scow 
containing  hunkhouses  and  logging  equipment  in  a 
certain  tidewater  inlet  near  the  mouth  of  Mosquito 
Creek.  This  so-called  pond  was,  according  to  the 
appellee  Agostino's  testimony,  approximately  400  feet 
wide  and  20  feet  deep  when  the  tide  was  in  (Tr.  123). 


21 


The  evidence  was  that  tliis  tidewater  pond  was  a  nat- 
ural one  (see  Tr.  162). 

There  was  also  evidence  that  appellees  had  placed 
some  hand  driven  piles  in  a  portion  of  this  pond  (Tr. 
162).  The  testinion}^  was  conflicting  as  to  the  number 
of  such  pilings  placed  in  the  pond  and  the  area  cov- 
ered by  them  (Tr.  162,  348,  154),  but  there  was  no 
testimony  to  the  effect  that  appellant  ever  used  any 
of  these  pilings  or  in  any  way  interfered  with  them. 
Pictures  showing  the  pilings  and  the  general  pond 
area  were  introduced  into  evidence  by  appellees  (see 
plaintiff's  Exhibits  4,  10,  12,  16,  17,  19  and  24). 

There  was  also  conflicting  testimony  hy  the  ap- 
pellees Agostino  and  Socha,  as  to  whether  any  other 
work  had  l^een  done  in  regard  to  this  pond,  the  witness 
Agostino  stating  that  no  work  was  done  on  the  pond 
other  than  i)utting  in  approximately  30  pilings  (Tr. 
162),  while  the  witness  Socha  stated  that  a  portion  of 
the  pond  was  cleared  of  stumps.  In  any  event,  there 
was  no  evidence  to  the  effect  that  the  appellant  oi*  Mr. 
Lambert  landed  the  scow  or  used  the  portion  of  the 
tidewater  pond  so  cleared.  The  only  testimom^  on  this 
point  was  by  the  witness  E.  M.  Jacobson,  who  stated 
that  the  appellant  did  not  use  the  portion  of  the  tide- 
water pond  previously  used  by  Agostino  and  Socha 
(Tr.  290). 

In  view  of  the  conflicting  testimony  in  regard  to  the 
nature  of  this  pond,  and  in  view  of  the  importance  of 
the  question  as  to  whethei-  or  not  the  landing  of  a 
scow  on  an  unoccupied  portion  of  the  shore  of  this 
pond  would  constitute  a  taking  of  possession  of  ap- 
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pel  lees'  property,  the  court's  instruction  on  this  point 
was  of  paramount  sig-nificance  to  the  outcome  of  this 
case.  Instruction  No.  5  stated  in  part: 

''It  should  he  noted  that  as  res])ects  tidelaiids, 
actual  possession  is  necessary  to  estahlisli  su- 
perior ri.Gjht.  Without  actual  possession  all  per- 
sons enjoy  equal  risi;lit  to  use  thereof.  Stich  actnal 
possession  is  usiuilly  manifested  hij  structural  im- 
provements or  even  hy  fences  or  posts  or  pilings. 
But  exclusive  uninterrupted  and  lovfj  continued, 
possession  and  use  for  other  purposes  may  give 
such  superior  right,  provided  there  is  real  and 
actual  possession/'  (Emphasis  ours.) 

Appellant  excepted  to  this  instruction,  pointinj;'  out 
the  instruction  as  ^iven  could  he  construed  in  such  a 
manner  that  a  few  pilins^s  in  a  tideland  pond  would 
i>ive  the  appellees  the  exclusive  right  to  the  w^hole 
pond  so  that  appellant's  taking  the  possession  of  an 
unoccupied  poi-tion  of  the  pond,  could  he  interpreted 
hy  tlie  jury  to  constitute  an  acceptance  of  possession 
of  a})pellees'  property. 

Instruction  No.  5  as  originally  given  hy  the  court 
provided  that: 

''Plaintiffs  had  the  lawful  right  to  keep  and 
maintain  ]:>ossession  of  the  lands  and  tidelands 
possessed  hy  them  on  and  prior  to  March  24, 
1948." 

Exception  was  taken  to  this  instruction  for  the  rea- 
son that  no  definition  was  given  as  to  what  consti- 
tuted possession  (see  Tr.  637,  638).  As  a  result  of  this 
exception,  after  arguments  had  been  made  to  the  jury, 
the  court  added  an  additional  paragraph  to  Instruc- 
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tion  No.  5,  which  contained  in  part  the  provisions 
quoted  above.  Exception  was  duly  talcen  to  tliis  ])or- 
tion  of  the  instruction,  as  follows : 

''Counsel  for  defendant  may  take  exceptions. 
Mr.  Boochever.  The  only  one  is  in  regard  to 
Insti'uction  5  on  pa,i?e  2  where  it  states  'Such 
actual  ])ossession  is  usually  manifested  by  struc- 
tural imj)rovements  or  eveu  by  fences  or  posts  or 
pilings.'  We  think  that  after  that  there  should 
be  added  'and  that  the  superior  right  established 
by  such  position  (possession)  extends  only  to 
such  structural  improvements  and  not  to  imoccu- 
pied  portions  of  tidelands'  or  some  such  similar 
provision  so  that  they  will  understand  that  a  few 
pilings  in  a  tideland  pond  does  not  give  exclusive 
right  to  the  whole  Y>ond  but  only  to  the  poi-tions 
occupied  by  the  pilings.''  (Tr.  652.) 

Although  it  would  have  required  but  a  simple 
change  to  have  clarified  this  instruction,  the  court 
did  not  see  fit  so  to  do  and  the  obviously  erroneous 
impression  was  left  with  the  jury,  by  which  they 
could  construe  the  landing  of  a  scow  in  an  unoccu})ied 
portion  of  a  sizeable  tidewater  pond  as  constituting 
a  taking  of  possession  of  appellees'  property. 

The  courts  have  long  adjudicated  the  type  of  pos- 
session which  is  necessary  to  constitute  a  superior 
right  to  tidelands  of  other  public  lands  of  the  United 
States.  The  paramount  title  to  tidelands  in  Alaska  is 
in  the  United  States  and  the  only  question  involved  is 
that  of  possessory  rights. 

The  case  of  Juneau  Ferry  d'  Navigation  Company 
V.  Alaska  Steamship  Company,  1  Alaska  533  Affii-med 
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121  Fed.  356,  2  Alaska  Fed.  59,  is  somewhat  similar  to 
the  one  at  bar.   In  that  ease  the  j^laintiff  sought  to 
restrain  the  defendant  from  ])uilding-  a  wharf  across 
a   ix)rtion   of  tidelands  claimed   by  the  y)laintiff.  As 
stated  by  the  District  Coui-t  in  1  Alaska  at  pai^e  535: 
"The  plaintiff  claims  title  by  occnpation  of  a 
certain  portion   of  this  tidewater,  havins;,   as  it 
says,  kept  a  'cradle'  anchored  on  a  part  of  the 
same,  by  itself  and  its  o-rantors  since  1899  *  *  *  Tt 
is  a  matter  of  grave  dou'bt  whether  a  person  can 
pnt  a  ])ile  or  two  upon  the  tide  tlats,  or  any  such 
temporary  strnctnre  as  the  'cradle'  described  by 
the  witnesses  in  this  case  and  thereby  establish 
possession  or  right  of  possession.  It  is  to  be  re- 
membered that  these  tidelands  are  not  lield  for 
sale  by  the  government;  that  no  one  can  occupy 
them  as  of  right,  as  they  can  uplands,  with  a  view 
of  obtaining  title  thereto  from  the  govenunent 
when  the  land  shall  come  into  the  market.  All  that 
go  upon  these  tidelands  are  trespassers.  They  are 
there  without  right  or  authority  of  law.  If  they 
have  possession,  it  must  be  such  character  of  pos- 
sion  as  keeps  all  others  out  and  such  as  constitutes 
actual  occupation  by  themselves." 

This  honorable  court  affirmed  the  decision  of  the 
District  Court,  st-ating: 

"The  suit  being  one  in  equity,  we  must  decide 
it  upon  the  evidence;  and  we  are  of  tlu^  oi)inion 
that  while  the  evidence  undoubtedly  shows  that 
the  complainant  and  its  predecessors  in  interest 
used  the  strip  of  waterfront  in  controversy  from 
time  to  time,  yet  it  falls  far  short  of  establish- 
ing such  possession  thereof  on  the  part  of  the 
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complainant  as  would  Justify  the  injunction 
prayed  for." 

Similarly,  in  the  case  of  Haines  Wharf  Company  v. 
Dalton,  1  Alaska  555,  the  District  Court  for  the  Terri- 
tory of  Alaska  stated : 

*'*  *  *  The  occupation  by  the  Daltons  of  other  por- 
tions of  the  tract  having  no  boundaries  fixed 
therefor,  would  give  them  no  right  of  possession 
whatsoever  over  lands  wholly  unoccupied.  Legally 
speaking  as  he  had  no  boundaries  to  his  southern 
line  bordeiing  on  the  street  at  the  water  line 
*  *  *  he  had  no  possession  or  right  of  possession 
of  any  of  the  lands  south  of  the  ground  actually 
occupied  by  him,  viz.,  by  the  Dalton  building." 

This  honorable  court  gave  its  interpretation  of  the 
terms  "occupancy"  and  "possession"  in  the  case  of 
Gordon  v.  Ross-Higgiyis  Co.,  162  Fed.  637,  by  quoting 
from  the  case  of  Fleming  v.  Maddox,  30  Iowa  240,  as 
to  the  meaning  of  "occupancy"  as  follows: 

"It  follows  from  these  authorities  that  there  can 
be  no  such  thing  as  constructive  occupancy  undei' 
the  townsite  laws,  but  there  must  be  an  actual 
bodily  presence  of  the  claimant,  or  some  one  for 
him  on  the  lot  or  lots  for  which  he  seeks  to  ac- 
quire title,  or  a  purpose  to  enjoy  united  with  or 
manifested  by  such  visible  acts,  improvements,  or 
inclosures  as  will  give  to  the  claimant  the  abso- 
lute and  exclusive  enjoyment  of  it." 

and,  as  to  the  meaning  of  the  tenn  "possession",  by 
quoting  from  the  case  of  Coitrtney  v.  Tiirner,  12  Nev. 
345  at  352,  as  follows : 
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*'  'Actual  Possession'  of  land  consists  of  subject- 
ing it  to  the  will  and  dominion  of  the  occupant, 
and  must  ])e  evidenced  by  those  things  which  are 
essential  to  its  beneficial  use.  Justice  to  the  com- 
munity also  requires  in  the  circumstances  of  this 
country  that  the  extent  of  the  claim  should  be 
clearly  defined  and  that  the  possession  should  be 
open,  notorious  and  continuous." 

The  case  of  Crawford  v.  Burr,  2  Alaska  33,  involved 
analogous  circumstances.  The  plaintiff  had  erected  a 
stable  on  a  subsequently  abandoned  military  reserva- 
tion and  claimed  the  surrounding  land,  lie  brought  a 
suit  for  ejectment,  but  the  District  Court  held,  on 
pages  37  and  38 : 

''Whatever  fencing  Crawford  may  have  had  in 
1900,  there  is  no  claim  or  ])retense  that  he  had 
any  such,  or  any  otlier  boundary  around  the  tract 
on  July  25,  1902.  Upon  that  date  his  small  log 
stable,  overgrown  mth  bnish,  yet  stood  w^here  he 
erected  it  in  1900,  and  constituted  his  only  sign  of 
possession.  He  then  made  no  attempt  to  locate  his 
boundaries  definitely  by  stakes,  monuments,  fences 
or  otherwise,  and  the  defendants  located  on  that 
tract  without  any  knowledge  of  the  extent  of  his 
claim  other  than  as  shown  by  the  stable.  Under 
this  condition  of  the  evidence,  the  land  ])eing 
unsurveyed,  he  must  be  limited  to  the  land  actually 
occupied  by  the  stable."  See  also  Hinchman  v. 
Ripinsky,  3  Alaska  557 ;  State  v.  Central  P.  Rail- 
wmj  Co.  (Sup.  Ct.  of  Nev.),  30  P.  686  at  688; 
Price  V.  Brockway,  1  Alaska  235. 

in  tlie  case  at  bar,  the  instruction  of  the  honorable 
court  stating  that  actual  possession  is  manifested  by 
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pilings,  without  explaining  that  a  few  pilings  in  a 
large  pond  would  not,  in  and  of*  itself,  give  a  superior 
right  to  the  unoccupied  portions  of  the  pond,  in  effect 
amounted  to  instructing  the  jury  to  find  that  appellant 
had  taken  possession  of  appellees'  property  by  land- 
ing a  scow  in  the  unoccupied  portions  of  this  pond. 
This  instruction,  under  the  circumstances  of  this  case, 
was  clearly  erroneous  and  may  well  have  been  the  rea- 
son that  the  jury  reached  its  incorrect  verdict  in  this 
case. 

Moreover,  Instruction  5  in  regard  to  the  possession 
of  public  lands,  made  no  reference  to  the  paramount 
title  of  the  United  States  and  to  those  claiming  a  right 
under  the  United  States.  'The  instruction  was  spe- 
cifically excepted  to  for  that  reason  (see  Tr.  638  and 
639). 

There  had  'been  testimony  to  the  effect  that  ap- 
pellees' permit  to  cut  timber  had  expired  as  of  De- 
cember 31,  1947,  and  that  it  had  not  been  reinstated 
until  July  of  1948,  a^fter  the  alleged  sale  had  taken 
place  (Tr.  311).  There  was  also  testimony  to  the 
effect  that  a]3pellant  had,  in  the  month  of  Febiaiary 
or  March,  secured  a  contract  from  the  United  States 
Forest  Service  to  log  timber  in  this  area  (Tr.  281, 
282).  The  jury,  in  deciding  whether  appellant  was 
taking  possession  of  appellees'  property  b)^  landing 
a  scow  and  going  into  this  area,  should  have  been  in- 
structed as  to  the  paramount  rights  of  the  United 
States  and  those  claiming  under  it.  Appellant's  re- 
quested Instructions  Nos.  20  and  26  were  gi\vu  to 
the  court  within  the  time  prescribed  b}-  the  court  rules 
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and  appellant  took  timely  exception  to  the  court's  in- 
struction as  mentioned  above.  In  omitting  reference 
to  the  rights  ot*  those  claiming  undej-  the  United 
States,  it  is  respectfully  submitted  that  the  honor- 
able court  erred  and  that  such  error  was  highly  preju- 
dicial to  the  appellant. 


III. 

THE  DISTRICT  COURT  ERRED  BY  REFUSING  TO  INSTRUCT  THE 
JURY  THAT  KENNETH  LAMBERT  WAS  AN  INDEPENDENT 
CONTRACTOR  AT  ALL  TIMES  AFTER  APRIL  1,  1948  SINCE 
ALL  THE  ORAL  EVIDENCE  AND  THE  WRITTEN  CONTRACT 
EXECUTED  BETWEEN  THE  APPELLANT  AND  LAMBERT 
COULD  ONLY  BE  CONSTRUED  AS  ESTABLISHING  AN  IN- 
DEPENDENT CONTRACT  RELATIONSHIP. 

Mr.  Lambert  entered  into  written  contract  with 
the  appellant  on  February  16,  1948,  whereby  he  agreed 
to  produce  logs  for  appellant  for  a  price  of  $21.00  per 
M.  (Tr.  249-252,  Defendant's  Exhibit  "D").  He  ap- 
])eared  as  a  witness  for  the  appellees  and  on  cross 
examination  testified  as  to  his  functions  under  this 
contract  as  follows : 

"Q.     (By   Mr.   Boochever).     Now,   Mr.   Lam- 
bert, in  conformity  with  that  contract  you  hired 
your  own  men,  did  you,  to  go  up  there  and  log 
for  you? 
A.    Yes. 

Q.     And  you  were  the  boss  of  those  men  and 
in  charge  of  them  and  could  fire  them  and  tell 
them  what  to  do,  is  that  right'? 
A.     Oh,  yes. 
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Q.  No  one  came  in  and  said  you  do  this,  that 
or  the  other  thing  with  regard  to  the  details  of 
the  work  ? 

A.     No."  (Tr.  252.) 

There  was  testimony  to  the  effect  that  during  the 
month  of  March,  1948,  Mr.  I^ambert  received  wages 
from  the  appellant  while  Lambert  was  engaged  in 
moving  the  floating  camp  and  A-frame  from  Hobo 
Bay  to  Barry  Arm.  l^he  period  of  time  that  he  re- 
ceived such  wages  terminated  on  March  31,  1948. 
(Tr.  260.)  After  that  time,  he  was  on  his  ^'own  as  a 
contractor."   (Tr.  263.) 

Regardless  of  whethei*  or  not  Mr.  Lambert  might 
have  been  regarded  as  an  independent  contractor 
during  the  month  of  March,  when  he  received  wages 
from  the  appellant,  all  the  evidence  indicates  that  he 
was  an  independent  contractor  rather  than  a  servant 
of  appellant  on  and  after  April  1,  1948. 

Edward  F.  McAllister  testified  as  follows: 

"Q.     Where  were  you  in  the  spring  of  1948  *? 

A.  I  came  to  Barry  Arm  Camp  on  the  15th 
of  April. 

Q.     How  did  you  happen  to  come  there? 

A.  I  hired  out  to  Blacky  Lambert  of  Seattle. 
(Blacky  Lambert  was  the  nickname  of  Kenneth 
B.  Lambert). 

Q.     And  did  Mr.  Lambert  hire  you? 

A.     That  is  right."  (Tr.  343.) 

Thomas  A.  Morgan,  president  of  aj^pellant  com- 
pany, testified  as  to  the  company's  method  of  secur- 
ing logs,  as  follows : 
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''Q.  How  do  you  usually  operate  in  regard 
to  getting  timber  cuf? 

A.  Our  policy  for  many  years  has  been  to 
contract  with  independent  loggers — men  to  whom 
we  will  give  a  contract  to  i^roduce  a  specified 
quantity  of  timber  each  year,  anywhere  from 
perhaps  a  million  feet  to  perhaps  10,000,000  feet. 

Q.  Do  you  have  any  control  over  the  manner 
in  which  those  men  operate  w'ith  regard  to  how 
they  handle  their  emjiloyees  and  the  detail  of 
their  business? 

A.  We  do  not.  We  give  each  one  a  contract 
which  is  properly  set  up  to  give  them  full  juris- 
diction and  they  are  in  fact  an  independent  con- 
tractor— hire  the  men,  fire  them,  and  pro^dde 
the  usual  supervision  as  an  independent  con- 
tractor." (Tr.  365,  366.) 

Although  a  number  of  factors  are  of  importance 
in  determining  whether  a  relationship  is  that  of 
master  and  servant  or  contractee  and  independent 
contractor,  the  principal  test  is  the  right  to  control 
the  mode  of  doing  the  work  (56  C.J.S.  49).  Other 
considerations  are  the  control  over  the  employee's 
servants  and  the  mode  of  payment.  In  all  of  these 
regards,  the  evidence  in  the  subject  case  is  not  con- 
flicting l)ut  leads  to  the  inescapable  conclusion  that 
Lambert  was  an  independent  contractor  at  all  times 
after  April  1,  1948. 

Since  it  was  imperative  that  appellees  prove  a 
taking  of  ])ossession  by  appellant,  the  actions  of  Mr. 
Lambert  w^hile  in  the  vicinity  of  Barry  Arm  w^ere  of 
considerable  importance.  As  the  acts  of  an  independent 
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contractor,  tliese  actions  were  not  liiiiding  on  appel- 
lant imless  expressly  or  iin])]iedly  authorized. 

Mr.  Lambert,  dui'ing-  the  period  of  time  after  April 
1,  used  some  gasoline  and  oil  which  he  stated  that  he 
'^borrowed"  from  appellees  (Tr.  595),  and  cut  some 
timber  which  appellees  claim  belonged  to  them.  This 
was  done  without  any  authority  from  the  appellant. 

*'Q.  And  the  borrowing  of  those  barrels  of 
oil  was  done  on  vour  own,  isn't  that  right? 

A.     Yes. 

Q.     Entirely  so? 

A.    Yes."   (Tr.  598.) 

A  requested  instruction,  Defendant's  Requested  In- 
struction No.  XIV,  (and  also  Defendant's  Requested 
Instruction  No.  XXIV),  accuiately  stating  the  law 
in  regard  to  the  fact  that  Mr.  Lambert  was  an  inde- 
pendent contractor,  was  filed  with  the  Court  in  ac- 
cordance with  the  Rules  of  Coui't.  Timely  exception 
was  taken  to  the  coui't 's  failure  to  instruct  the  jury 
on  this  important  matter,  as  follows: 

"Your  Honor,  requested  instruction  of  the  De- 
fendant No.  14  has  to  do  with  independent  con- 
tractors, and  Kenneth  Lambert,  as  previously 
mentioned  we  feel  that  we  are  entitled  as  a  mat- 
ter of  law  to  an  instruction  that  Lambert  was  an 
independent  contractor.  We  also  feel  that  we  are 
entitled  to  an  instruction  of  the  court  that  Lam- 
bert's eniplo3'ment  was  such  prior  to  the  time 
that  he  started  as  an  independent  contractor  that 
he  wasn't  entitled  to  bind  the  defendant  on  any 
sale  or  attempted  sale  or  puichase  or  anything 
of  that  nature.  We  feel  that  the  evidence  is  un- 
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disputed  in  that  respect  and  that  it  is  improper 
to  l(>t  that  matter  jl^o  to  the  Jury  without  an  in- 
struction on  it. "    (Tr.  643,  644.) 

Instead  of  giving  appellant's  requested  instruction, 
the  Honorable  Court  erroneously  left  it  up  to  the 
jury  to  decide  wheth(»i-  or  not  Mr.  Lam])ert  was  an 
independent  contractor  from  and  after  April  2,  1948. 
(See  Instruction  6-D,  Tr.  88  and  89.) 

After  objection  by  appellant,  the  court  did  add  a 
detuiition  of  an  independent  contractor.  The  instruc- 
tion, as  given,  however,  was  ol^jected  to  by  coimsel  for 
appellant,  jjointing  out  that  under  the  circumstances 
of  this  case,  Mr.  Laml^ert's  status  as  an  independent 
contractor  involved  a  question  of  law  and  was  not  a 
proper  one  for  the  jury  (Tr.  632).  The  written  evi- 
dence, as  well  as  all  the  oral  testimony,  indicated  that 
Lambert  w^as  in  complete  control  of  the  details  of  the 
logging  o23eration,  that  he  hired  and  tired  his  own 
men,  that  he  was  under  no  control  by  appellant  ex- 
cept as  to  the  end  results  of  the  performance  of  his 
contract.  There  was  no  testimony  in  conflict  with  this 
evidence,  and  manifestly  the  court  should  have  in- 
structed the  jury  as  to  Mr.  Lambert's  status,  rather 
than  leaving  it  as  a  matter  for  conjecture. 

The  law  is  well  settled  that: 

''The  existence  of  such  relation  ordinarily  is 
a  question  of  law  for  the  court  where  its  de- 
termination de^jends  on  a  written  contract  which 
is  definite  and  unambiguous  in  its  terms,  and 
such  is  the  case  where  the  facts  are  clear  and 
midisputed,  although  the  contract  rests  in  i^arol. 


*  *  *  Where  the  contract  of  employment  is  in 
writing  and  oral  evidence  is  introduced  with 
reference  to  the  practice  under  it,  and  but  one 
inference  can  l)e  drawn  from  the  evidence,  the 
question  whether  an  employer  and  independent 
contractor  relationship  exists  is  for  the  court." 
(57  C.J.S.  416,  417.) 

Thus  in  the  case  of  De  Board  v.  Procter  <£*  Gamble 
Distributing  Co.,  58  F.  Sup.  157,  Affirmed  146  F. 
(2d)  54,  where  the  defendant  contracted  with  a  transit 
company  to  move  defendant's  truck  from  Georgia  to 
Ohio,  even  though  there  was  no  written  contract  as  in 
the  subject  case,  a  directed  verdict  for  the  defendant 
was  sustained  since  the  driver  of  the  truck  was  se- 
lected, instructed  and  paid  by  the  transit  company. 
The  Fifth  Circuit  Court  of  Appeals,  in  rendering 
its  decision,  stated: 

''The  testimon.v  of  the  witnesses  as  to  who 
was  in  charge  and  control  of  the  truck  at  the  time 
of  the  accident,  as  to  how  he  got  control  of  it, 
and  as  to  whose  employee  he  was,  is  wdthout  dis- 
pute, and  no  fact  or  circiunstance  in  evidence  in 
any  way  impeaches  that  testimony.  The  district 
judge  was  right  then  in  holding  that  the  e\idence 
showed  as  matter  of  law  that  there  was  an  inde- 
pendent contract  and  that  the  injury  occurred 
in  the  course  of  its  carrying  out  by  the  contrac- 
tor."  (146  F.  2d  at  56  and  57.) 

Similarly,  in  the  case  of  Horan  v.  Eichfield  Oil 
Corporation,  Sup.  Ct.  of  Arizona,  105  P.  (2d)  514, 
56  Ariz.  64,  it  was  held  that  the  issue  involved  a 
question  of  law  rather  than  one  for  the  jury.  In  that 
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case,  the  plaintiff  was  Imi't  at  a  gasoline  station  leased 
by  the  defendant.  The  defendant  had  subleased  to  one 
Estes  under  a  written  agreement  whereby  Estes  was 
to  operate  the  station.  Dissatisfied  with  Estes'  opera- 
tion of  the  station,  defendant  replaced  him  with  one 
Combs,  who  had  "taken  over"  at  the  time  of  the 
injury,  although  he  had  entered  into  no  written  con- 
tract. The  court  held : 

"We  are  of  the  o])ini()n  that  there  is  no  evi- 
dence in  the  record  sufficient  to  go  to  a  jury  on 
the  question  of  whether  defendant  was  in  posses- 
sion of  its  station  through  a  hired  employee  and 
that  the  only  reasonable  construction  which  can 
be  based  on  the  evidence  offered  is  that  Combs 
was  in  possession  as  an  independent  operator  in 
the  same  general  mamier  as  Estes  before." 

The  case  of  [larger  v.  Harger,  222  S.W.  736,  Sup. 
Ct.  of  Arkansas,  involved  a  suit  against  a  coal  mine 
owner  who  had  leased  the  mine  under  an  agreement 
whereby  the  lessee  was  to  sell  the  entire  out^jut  to  the 
owner  at  a  stipulated  price.  The  court  held  that  as  a 
matter  of  law,  the  defendant  owner  of  the  coal  mine 
was  not  the  employer  of  the  one  operating  it  and 
that  it  was  error  for  the  court  below  to  submit  the 
question  to  the  jury.  Similarly  in  the  case  at  bar,  it 
was  error  of  the  District  Court  to  submit  to  the  juiy 
the  question  of  whether  Jjambert  was  an  independent 
contractor  after  April  1,  1948. 

A  case  quite  similar  to  the  one  at  bar  was  that  of 
Wallace  v.  Pine  Tree  Mfg.  Co.,  185  N.W.  50(),  150 
Minn.  38(3.  The  defendant  had  entered  into  a  contract 
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with  Connors  &  Wilson  to  log  timber  of  defendant's 
and  to  raft  it  and  ship  it  to  defendant's  mill.  Con- 
nors &  Wilson  were  to  be  paid  $11.00  per  thousand 
feet  upon  delivery.  The  defendant  was  permitted  to 
have  men  in  Connors  &  Wilson's  camp  for  the  pur- 
pose of  supervising-  the  defendant's  interest  in  the 
contract.  The  ]^laintifl:*  was  involved  in  shipping  logs 
down  the  same  river  used  hy  Comiors  &  Wilson  and 
sued  the  defendant  on  the  grounds  that  plaintiff's 
rights  to  us(»  the  river  were  interfered  with  by  the 
trans])ortation  of  defendant's  rafts.  The  Supreme 
Court  of  Minnesota  held  that  Comiors  &  Wilson  were 
independent  contractors,  stating: 

''Construing  the  contract  itself  in  the  light  of 
the  surrounding  circumstances  most  favorable  to 
the  i^laintiff,  neither  court  nor  jury  is  warranted 
in  reaching  any  other  conclusion  than  that  Con- 
nors &  Wilson,  in  the  driving  of  defendant's 
logs,  were  independent  contractors."  (See  also 
.  Green  v.  Soiile  (Supreme  Court  of  Calif.)  78 
Pac.  337,  wherein  it  was  held  that  the  question 
as  to  whether  a  plastering  contractor  was  an 
independent  contractor  was  for  the  Court,  and 
that  in  that  case  he  w^as  an  independent  contrac- 
tor even  though  he  was  under  the  supervision 
of  an  architect). 

The  general  rule  of  law  is  stated  in  65  L.R.A.  508 
as  follows: 

"If  the  contract  of  employment  has  been  re- 
duced to  writing,  the  question  of  whether  the  pei*- 
son  employed  was  an  independent  contractor  oi' 
merely  a  servant  is  determined  by  the  court." 
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Among  the  numerous  other  cases  upholding  this 
proposition  of  law  are  the  following: 

Byan  v.  Associates  Inv.  (Jo.  of  Illinois,  18  N.E. 

(2d)  47,  297  111.  App.  544; 
Giro  lid  V.  Stryker  Trans  p.  Co.,  140  A.  305,  104 

N.J.  Law  424; 
Hawk  Ice  Cream  Co.  v.  Rush,  180  P.  (2d)  154, 

198  Okla.  544; 
World  Pnh.  Co.  v.  Smith,  161  P.  (2d)  861,  195 

Okla.  691; 
Marion    Machine,   Foundry   d'   Supply   Co.   v. 

Duncan,  101  P.  (2d)  813,  187  Okla.  160; 
Blackwcll   Cheese   Co.   v.  Pedigo,  96   P.    (2d) 

1043,  18()  Okla.  159; 
McGrath  v.  Edward  G.  Budd  Mfg.  Co.,  36  A. 

(2d)  303,  348  Pa.  619; 
Bojarski  v.  M.  F.  Iloivlett,  Inc.,  140  A.  544, 

291  Pa.  485; 
Taylor   v.   Haynes,   Civ.   App.,   19   S.W.    (2d) 

850,  reversed  on  other  grounds,  35  S.W.  (2d) 

104; 
Batt  V.  San  Diego  Sun  Pub.  Co.,  69  Pac.  (2d) 

216,  21  Cal.  App.  (2d)  429; 
Thayer  v.  Kerchlof,  266  P.  225,  83  Colo.  480; 
EiUh  Bros.  v.  Stambaugh's  Adm'r,  122  S.W. 

(2d)  501,  275  Ky.  677; 
City  of  Muskogee  v.  McMurry,  8  P.  (2d)  670, 

155  Okla.  203. 

In  view  of  the  fact  that  the  written  contract  in- 
dicated that  Lambert  was  in  complete  charge  of  the 
operation  of  producing  logs,  that  he  hired  and  fired 
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the  employees  used  in  the  work,  tliat  he  was  paid 
according  to  the  results  obtained,  that  he  paid  the  ex- 
penses of  the  operation  himself,  and  in  view  of  the 
uncontradicted  testimony  that  lie  was  in  complete 
control  of  the  details  of  the  operation,  as  a  matter 
of  law,  he  was  an  independent  contractor  after  April 
1,  1948  while  at  Barry  Arm;  and  the  court  erred  in 
leaving  the  question  to  the  juiy. 


IV. 

THE  ALLEGED  ORAL  CONTRACT  OF  SALE  OF  MARCH  24,  1948, 
WAS  NOT  ENFORCEABLE  AS  FALLING  WITHIN  THE  PRO- 
VISIONS OF  THE  STATUTE  OF  FRAUDS,  ACLA  1949,  SEC- 
TION 29-1-12,  SINCE  THERE  WAS  NO  SUCH  ACCEPTANCE 
OR  RECEIPT  AS  TO  TAKE  THE  CONTRACT  OUT  OF  THE 
STATUTE;  AND  THE  COURT'S  INSTRUCTION  NO.  4  WAS 
ERRONEOUS  IN  STATING  UNDER  THE  CIRCUMSTANCES  OF 
THIS  CASE  THAT  "AN  ORAL  CONTRACT  FOR  THE  SALE 
OF  PERSONAL  PROPERTY  MAY  IN  LAW,  IF  PROVED,  BE 
JUST  AS  VALID  AND  ENFORCEABLE  AS  THOUGH  IT  WERE 
WRITTEN". 

It  was  undisputed  that  the  oral  contract  of  sale 
alleged  hy  tlie  appellees  in  their  amended  complaint 
and  in  their  second  amended  complaint  was  for  goods 
of  a  value  in  excess  of  $500.00.  xlccordingly,  this  al- 
leged oral  contract  came  under  the  provisions  of  Sec- 
tion 29-1-12,  A.C.L.A.,  1949,  which  reads  in  pai*t  as 
follows : 

"Statute  of  frauds. 

(1)      (Requirement   of   writing,   etc.)      A  con- 
tract to  sell  or  a  sale  of  any  goods  or  choses  in 
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action  of  the  value  of  five  hundred  dollars  or  up- 
wards shall  not  be  enforceable  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  or  choses 
in  action  so  contracted  to  be  sold  or  sold,  and 
actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  ])art  payment, 
or  unless  some  note  or  memorandum  in  writing 
of  the  contract  or  sale  be  signed  by  the  party 
to  be  charged  or  his  agent  in  that  behalf." 

Despite  this  undisputed  fact,  the  court  in  its  In- 
struction No.  4,  stated: 

••Contracts  for  sale  and  purchase  of  personal 
property  are  sometimes  i)ut  in  writing,  but  not 
always.  An  oral  contract  for  the  sale  of  personal 
property  may  in  law,  if  proved,  be  just  as  valid 
and  enforceable  as  though  it  were  written." 

Where,  as  in  the  subject  case,  the  only  oral  contract 
involved  was  for  the  alleged  sale  of  goods  and  choses 
of  action  in  excess  of  $500.00  value,  the  instruction, 
without  mentioning  at  that  point  the  requirement  of 
acceptance  and  receipt,  was  directly  contrary  to  the 
statute  and  apt  to  be  extremely  misleading  to  the 
jury.  This  fact  was  pointed  out  to  the  court  by  ap- 
pellant's exception  to  this  instruction  (Tr.  635).  The 
fact  that  the  court  in  Instruction  No.  6  referred  to 
the  requirements  of  the  statute,  did  not  cure  the 
possible  effects  of  the  erroneous  portion  of  Instruc- 
tion No.  I,  as  was  expressly  pointed  out  in  appel- 
lant's exception  to  this  instruction.  It  would  have 
been  a  simple  matter  to  have  added  to  Instruction 
No.  4  a  provision  covering  the  requirements  of  the 
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statute,  so  as  to  prevent  that  instnietion  from  being 
in  conflict  with  Instruction  No.  6,  and  so  as  to  prevent 
the  possibility  of  the  jury  l)eing"  misled  in  that  con- 
nection; and  the  court's  failure  so  to  amend  that  in- 
struction was  prejudicial  to  appellant's  case. 

Moreover,  there  was  no  evidence  of  a  receipt  and 
accejjtance  of  part  of  the  goods  allegedly  sold,  so  as 
to  take  the  alleged  oral  contract  outside  the  pro- 
visions of  the  statute.  As  mentioned  in  Section  I  of 
this  brief  (supra),  Kenneth  Lambert  liad  neither 
express  nor  implied  authority  from  the  ajjpellant  com- 
pam'  to  enter  into  a  contract  for  the  purchase  of 
appellees'  property.  The  honorable  court  below  ad- 
mitted that  there  was  no  such  implied  authority  (Tr. 
574,  575).  While  Lambert  had  orders  to  cut  timber 
under  appellant's  timber  contract,  he  was  expressly 
instructed  not  to  "touch"  any  of  appellees'  property. 
(See  Section  I,  supra,  and  Tr.  375,  533  and  598.) 

While  ' '  A  buyer  may  accept  the  goods  by  an  author- 
ized agent,  the  power  of  the  agent  to  bind  the  princi- 
pal depends  on  the  law  of  agency".  WiUiston  on  Sales, 
Rev.  Ed.  Vol.  1,  p.  212. 

In  the  subject  case,  Lambert  had  neither  express  nor 
implied  authorit}^  to  make  such  a  jjurchase  as  the  one 
alleged;  and  there  is  no  showing  at  all  that  anyone 
else  acted  on  behalf  of  appellant  in  receiving  or  ac- 
cepting part  of  the  property  allegedly  sold. 

The  only  actions  established  which  could  by  any 
means  be  regarded  as  a  receipt  and  acceptance  of 
part  of  the  goods  allegedly  sold,  were  those  of  Jjam- 
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bei-t.  in  landing  a  scow  in  the  nnoccnpied  portions  of 
a  tidcland  pond,  and  in  cntting  timl)ev  nnder  the 
provisions  of  the  a])]H'llant's  contract  with  the  United 
States  Forest  Service.  Neither  of  tliese  actions  conld 
constitute  a  receipt  and  acceptance  so  as  to  take 
this  case  out  of  the  statute  of  frauds,  and  for  this  as 
well  as  other  reasons,  the  court  below  should  have 
granted  appellant's  motions  for  directed  verdict,  non- 
suit, judgment  not  withstanding  the  verdict,  and  new 
trial. 

The  law  in  regai'd  to  the  requirements  for  an  ac- 
ceptance and  receipt  so  as  to  take  an  oral  contract 
of  sale  out  of  the  Statute  of  Frauds  has  been  au- 
thoritatively set  forth  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Ilivchman  v.  Lincoln, 
124  U.S.  38,  at  pages  48  to  50,  31  Law.  Ed.  337.  In 
that  case  Lincoln  claimed  that  Hinchman  orally 
agreed  to  l)uy  stocks  I'l'om  him  for  $18,000.00.  The 
stocks  were  to  be  delivered  to  Mr.  Van  Rensselaer  for 
Him'hman.  Defendant  api)ealed  from  a  verdict  for 
the  plaintilf.  The  Supreme  Court  held  that  there  was 
sufficient  evidence  of  an  oral  contract  of  sale  (the 
facts  were  much  stronger  for  the  plaintiff  in  that 
comiection  than  in  the  case  at  bar),  but  as  a  matter 
of  law  there  was  no  such  acceptance  of  the  property 
as  to  take  the  case  out  of  the  Statute  of  Frauds. 

"In  dealing  with  the  question  arising  on  this 
record  we  keep  in  view  the  general  rule  that  it  is 
a  question  for  the  jury  whether,  under  all  the 
circumstances,  the  acts  which  the  buyer  does  or 
forbears  to  do  amount  to  a  receipt  and  accej)tance 
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witliin  tlie  forms  of  the  Staiite  of  Frauds.  Bushel 
V.  Wheeler,  15  Q.B.  442;  Moitoii  v.  Tibbett,  15 
Q.B.  428;  BoiTowseale  v.  Boswovth,  99  Mass.  381; 
Wartman  v.  Breed,  117  Mass.  18.  But  where  the 
facts  in  relation  to  a  contract  of  sale  alleged  to 
be  within  the  Statute  of  Frauds  are  not  in  dis- 
pute, it  belongs  to  the  court  to  determine  their 
legal  effect.  Shepherd  v.  Pressey,  32  N.H.  56. 
And  so  it  is  for  the  court  to  withhold  the  facts 
from  the  jury  when  they  are  not  such  as  can  in 
law  warrant  finding  an  acceptance,  and  this  in- 
cludes cases  where,  though  the  court  might  admit 
that  there  was  a  scintilla  of  evidence  tending  to 
show  an  acceptance,  they  would  still  feel  bound 
to  set  aside  a  verdict  finding  an  acceptance  on 
that  evidence.  Browne,  Stat.  Frauds,  Sec.  321; 
Denny  v.  Williams,  5  Allen,  5 ;  Ploward  v.  Borden, 
13  Allen,  299;  Pinkham  v.  Mattox,  53  N.H.  604. 

In  order  to  take  the  contract  out  of  the  opera- 
tion of  the  statute,  it  was  said  by  the  New  York 
Court  of  Appeals  in  Marsh  v.  Rouse,  44  N.Y. 
643,  that  there  must  be  'acts  of  sucli  a  character 
as  to  place  the  property  unequivocally  within 
the  power  and  under  the  exclusive  dominion  of 
the  buyer  as  absolute  owner,  discharged  of  all 
lien  for  the  price.'  This  is  adoj)ted  in  the  text 
of  Beiijamin  on  Sales,  Sec.  179,  Bemiett's  4th 
Am.  ed.,  as  the  language  of  the  decisions  in 
America.  In  Shindler  v.  Houston,  1  N.Y.  261, 
49  Aiu.  Dec.  316,  Gardner,  J .,  adoi^ts  the  language 
of  the  court  in  Phillips  v.  Bistoli,  2  Barn.  &  C. 
511,  'That  to  satisfy  the  statute  there  must  be  a 
delivery  by  the  vendor  with  an  intention  of  vest- 
ing the  right  of  possession  in  the  vended',  and 
there  must  be  an  actual  acceptance  by  the  latter 
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witli  tlie  intent  of  taking  possession  as  o\^^lel•/ 
And  adds:  "Diis,  I  apprehend,  is  the  oorreet 
rule,  and  it  is  obvious  that  it  ean  ordy  be  satisfied 
hy  something-  done  subsequent  to  the  sale  un- 
equivocally indicating  the  mutual  intentions  of  the 
])arties.  JNIere  words  are  not  sufficient.  J^ailey  v. 
Ogden,  S  Johns,  421,  :J  Am.  ])ec.  509.  *  *  *  In 
a  word,  the  statute  of  fraudulent  conveyances 
and  contracts  pronounces  these  agreements,  when 
made,  void,  unless  the  buyer  should  'accept  and 
receive  some  ])art  of  the  goods.'  The  language 
is  unequivocal,  and  demands  the  action  of  both 
parties,  for  acceptance  implies  delivery,  and 
there  can  be  no  complete  delivery  without  accept- 
ance.' In  the  same  case  Wright,  J.,  said:  'The 
acts  of  the  parties  must  be  of  such  a  character 
as  to  unequivocally  place  the  property  within 
the  power  and  under  the  exclusive  dominion  of 
the  buyer.  This  is  the  doctrine  of  those  cases  that 
have  carried  the  principle  of  constructive  de- 
livery to  the  utmost  limit.  *  *  *  Where  the  acts 
of  the  buyer  are  eciuivocal,  and  do  not  lead  ir- 
resistibly to  the  conclusion  that  there  has  been  a 
transfer  and  accei)tance  of  the  jjossession,  the 
cases  qualify  the  inferences  to  be  drawn  from 
them,  and  hold  the  contract  to  l^e  within  the  stat- 
ute. *  '■  *  I  thiiik  I  ma}^  affirm  with  safety  that 
the  doctrine  is  now  clearly  settled  that  there  must 
not  only  be  a  delivery  by  the  seller,  but  an  ulti- 
mate acceptiince  of  the  possession  of  the  goods 
by  the  buyer,  and  that  this  delivery  and  accept- 
ance can  only  be  evinced  by  unequivocal  acts  in- 
dependent of  the  proof  of  the  contract.' 

This  case  is  regarded  as  a   leading  authority 
on  the  subject  in  the  State  of  New   York,  and 
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has  been  uniformly  followed  there,  and  is  recog- 
nized and  supported  by  tlie  decisions  of  the 
highest  courts  in  many  other  States,  as  will  ap- 
pear from  the  note  to  the  case  as  reported  in 
49  Am.  Dec.  316,  wJiere  a  large  number  of  them 
are  collected.  So  in  Remick  v.  Sandford,  120  Mass. 
309,  316,  it  was  said  l)y  Devens,  J.,  speaking  of  the 
distinction  between  an  acce])tance  which  would 
satisfy  the  statute  and  an  acceptance  which 
w^ould  show  that  the  goods  corresponded  with  the 
w^arranty  of  the  contract,  that  'if  the  buyer  ac- 
cepts the  goods  as  those  which  he  purchased,  he 
may  afterwards  reject  them  if  they  were  not  what 
they  were  warranted  to  be,  but  the  statute  is 
satisfied.  But  while  such  an  acceptance  satisfies 
the  statute,  in  order  to  have  that  eifect  it  must  be 
by  some  miequi vocal  act  done  on  the  part  of  the 
buyer  with  intent  to  take  possession  of  the  goods 
as  owner.  The  sale  nuist  be  perfected,  and  this 
is  to  be  shown,  not  by  proof  of  a  change  of 
possession  only,  l)ut  of  such  change  with  such  in- 
tent. When  it  is  thus  definitely  established  that 
the  relation  of  vendor  and  vendee  exists,  written 
evidence  of  the  contract  is  disj^ensed  with,  al- 
though the  buyer,  when  the  sale  is  with  warranty, 
may  still  retain  his  right  to  reject  the  goods  if 
they  do  not  correspond  with  the  w^arranty.  That 
there  has  been  an  acceptance  of  this  charact<3r, 
or  that  the  buyer  has  conducted  himself,  in  regard 
to  the  goods,  as  owner  is  to  be  proved  by  the 
.  party  setting  up  the  contract.'  "  (124  U.S.  38, 
pp.  48  to  50.) 

There  was  no  "unequivocal  act''  by  the  appellant  or 
any   authorized   agent   of   appellant    which   could   be 
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construed  as  sucli  a  takiiii;-  of*  possession  of  i)art  of 
appellees'  property  as  to  evidence  an  intent  to  become 
owner  thereof,  except  under  tlie  written  contract  of 
July,  1948  (appellec^s  did  not  sue  on  this  contract, 
and  appellee  Agostino  revoked  it).  Moreover,  appel- 
lees did  not  .Q:ive  up  their  lien  on  the  property.  Thus 
at  the  end  oi'  June,  1948,  Uw  appellee  Aiiostino  si,5;-ned 
a  written  contract  i)r()vidin<>-  for  the  transfer  of  pos- 
session of  the  property  to  ap])ellant  upon  the  execu- 
tion of  that  written  agreement  (Tr.  34,  199).  In  July 
appellees  applied  in  tluur  own  names  for  an  extension 
of  the  right  to  cut  timber  (Tr.  181,  182),  although 
imder  the  alleged  oral  contract  of  sale  that  timber 
was  supposed  to  have  been  sold  to  the  appellant  the 
previous  March  24th,  and  as  late  as  May  11,  1949,  ap- 
pellees filed  a  complaint  against  the  EUamar  Packing 
Company,  claiming  ownership  in  themselves  of  one  of 
the  two  caterpillar  tractors  suj)X3osedly  sold  to  the 
appellant  in  Mai'ch,  1948  (Tr.  483,  484). 

As  this  honorable  court  (juoted  in  its  decision  in 

the  case  of  Kratzer  v.  Day,  12  Fed.  (2d)  724  at  727, 

"Ordinarily  the  accpetance  and   receipt  must 

be  such  a  transfer  of  the  property  as  places  the 

goods  beyond  the  control  of  the  seller  and  within 

the  control  of  the  buyer." 

There  was  no  such  acceptance  and  receipt  on  the   j 
])art  of  the  appellant  or  any  authorized  agent  of  ap- 
pellant, and  it  is  resijectfully  submitted  that  the  court 
should  have  ruled  as  a  matter  of  law  that  the  alleged  i 
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oral  contract  was  iineiiforceal)le  under  the  provisions 
of  Section  29-1-12,  A.C.L.A.,  1949. 

Hinchman  v.  Lincoln,  supra ; 

Kratzer  v.  Day,  supra; 

Bichardson  v.  Smith,  101  Md.  15,  60  A.  612 ; 

Johnson  v.  Bybee,  16  S.W.  (2d)  602  (Mo.  Ap- 
peals) ; 

Wright  v.  Schran,  121  Neb.  775,  238  N.W.  658; 

Stopfcl  V.  Tearney,  207  N.Y.  App.  Div.  18,  201 
N.Y.S.  621; 

Goldhrother  Mamtf  act  wring  Co.  v.  Hammonds 
Olscn  Lumber  Co.,  184  Wis.  221,  199  N.W. 
147. 


V. 

ON  OR  ABOUT  JUNE  29,  1948,  THE  PARTIES  HERETO  ENTERED 
INTO  AN  AGREEMENT  FOR  THE  SALE  OF  THE  PROPERTY 
IN  QUESTION.  SINCE  THIS  AGREEMENT  WAS  REDUCED 
TO  WRITING,  SIGNED  BY  APPELLEES,  AND  SINCE  APPEL- 
LANT TOOK  POSSESSION  OF  THE  PROPERTY  UNDER  THE 
TERMS  OF  THIS  AGREEMENT,  THE  COURT  ERRED  IN  PER- 
MITTING EVIDENCE  TO  BE  INTRODUCED  OF  AN  ALLEGED 
PRIOR  INCONSISTENT  ORAL  AGREEMENT  INVOLVING  THE 
SAME  TRANSACTION. 

In  June,  1948,  the  appellee  Agostino  and  Thomas 
Morgan,  president  ot*  a])pe]lant  company,  reached  an 
agreement  of  sale  concerning  the  property  which  was 
the  subject  of  this  suit  (Tr.  462).  This  agreement  was 
reduced  to  writing  by  appellees'  attorney,  Mr.  Butcher 
and  the  appellee  Agostino  signed  this  written  agree- 
ment and  acknowledged  it  ])efore  a  Notary  Public. 
The  agreement  provided  in  part: 
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**It  is  hereby  specifically  agreed  that  all  the 
terms  and  conditions  in  connection  with  this  con- 
tract have  been  set  forth  herein  and  that  there 
are  no  other  agreements,  verbal  or  written,  per- 
taining to  this  sale  or  the  method  of  paying  for 
the  same  on  the  part  of  ])urchaser."  (Tr.  199, 
200.) 

The  agreement  provided  for  an  initial  payment  of 
$3300.00  to  be  made  "through  Harold  J.  J3utcher, 
Attorney  for  the  seller'',  to  be  deposited  with  the 
Clerk  of  ('ourt  and  held  in  escrow  pending  the  out- 
come of  a  dispute  between  appellees  and  one  Ray 
Grasse]'  concerning  the  title  to  part  of  the  property 
involved  in  this  suit  (Tr.  198).  Mr.  Morgan  Avas  in 
Juneau,  when,  on  about  .July  5,  1948,  he  received  a 
letter  from  Mr.  Butcher  transmitting  this  wi'itten 
agreement  which  had  been  signed  and  acknowledged 
by  appellee  Agostino.  On  about  July  9th  he  proceeded 
to  Anchorage  and  called  on  Mr.  Butcher  to  complete 
the  contract,  and  to  secure  a  list  of  the  pro})erty  to 
be  conveyed  (Tr.  383).  Mr.  Butcher,  however,  had 
left  the  Teriitory  of  Alaska  to  attend  a  convention 
and  could  not  be  reached  at  that  time.  Mr.  Morgan 
proceeded  on  the  assumption  that  the  contract  was 
completed.  For  the  first  time  he  gave  instructions 
to  use  api)ellees'  property  at  Harry  Arm;  he  wrote 
the  checks  as  required  under  the  contract  (Tr.  384, 
498,  499,  453),  and  he  wrote  to  Mr.  Butcher  explain- 
ing that  the  contract  was  acceptable  and  that  the 
checks  would  ])e  paid  in  accordance  with  its  pro- 
visions as  soon  as  a  list   of  the  property  was   fur- 
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nished  (Tr.  385).  In  reliance  on  this  contract  appel- 
lant proceeded  to  re])air  the  two  caterpillar  tractors 
which  were  part  of  the  property  conveyed  under  the 
agreement  (Tr.  389,  543). 

Appellant  objected  to  testimony  of  the  alleged  prior 
oral  agreement  which  was  in  conflict  mth  the  pro- 
visions of  this  written  agreement.  That  the  written 
contract  signed  by  Mr.  Agostino  and  acted  upon  by 
appellant  constituted  a  binding  agreement  until  re- 
voked by  appellees  (Tr.  196),  is  clear.  Even  assuming 
that  the  written  contract  signed  by  the  appellee  Agos- 
tino and  the  letter  of  July  19,  1948,  signed  by  the 
president  of  appellant  did  not  constitute  a  binding 
agreement,  at  the  very  least  the  written  agreement 
forwarded  to  Mi*.  ]Morgan  cojistituted  an  olfer  to  enter 
into  a  contract;  and  the  oft'er  was  accepted  when  ap- 
pellant took  possession  of  appellees'  property  under 
the  terms  thereof. 

"With  certain  exceptions  parol  or  extrinsic 
evidence  is  not  admissible  to  vary  the  terms  of 
a  written  contract  for  prior  or  contemporaneous 
negotiations  are  regarded  as  merged  therein." 
(32  C.J.S.  816.) 

'*It  is  of  course  necessary  to  the  application 
of  the  parol  evidence  rule  to  contracts  that  there 
shall  be  a  complete  written  contract  between  the 
parties,  as  appears  infra  Sec.  1013;  but  it  is  not 
necessary  that  the  contract  be  in  any  particular 
form,  or  that  it  all  be  contained  in  one  paper, 
or  signed  by  both  j)arties;  and  a  writing  evidenc- 
ing the  wdiole  of  an  agreement  between  the  par- 
ties   which    has    been    delivered,    accepted,    and 
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under  whicli  busiiioss  lias  been  transacted,  can- 
not be  varied  by  ])arol,  even  though  it  is  not 
signed;  nor  does  the  fact  that  a  contract  origi- 
nally rested  in  parol  and  was  reduced  to  writing 
only  after  ])eing  partly  performed  preclude  the 
application  to  the  writing  of  the  rule  excluding 
parol  evidence  to  vary  oi-  contradict  the  writing, 
for  the  parol  agreement  is  merged  in  the  written 
one."  (32  C.J.S.  823,  824.) 

Thus  it  was  lu^d  in  the  case  of  Manufacturers  and 
Merchants  Inspection  Bureau  v.  Everwear  Hosiery 
Co.,  152  Wis.  73,  138  X.W.  624,  that  acceptance  of  a 
proposed  contract  contained  in  a  letter,  by  acting 
under  it  for  a  period  of  time,  is  sufficient,  without 
formal  signing  of  it,  to  exclude  parol  evidence  of  its| 
terms. 

The  Minnesota  Supreme  Court  stated  in  the  case  of 
Horn  V.  Hansen,  56  Minn.  43,  57  N.W.  315,  22  L.R.A. 
617  at  619: 

"But  the  written  proposal  or  promise  could  not 
be  contradicted  by  parol,  though  it  might  be 
shown  that  it  was  or  was  not  accepted,  or  that 
the  stipulated  quantity  of  wheat  was  or  was  not 
in  fact  appropriated  to  the  agreement.  The  gen- 
eral rule  is  that  the  omitted  jjortions  of  contract 
which  does  not  aj^pear  to  be  complete  may  be 
proved  by  parol,  but  so  much  of  the  contract  as 
is  in  writing  must  be  proved  by  the  writing." 
{Thomas  v.  Scutt,  127  N.Y.  138.) 

In  the  case  of  Lamson  Consolidated  Stock  Service 
Company  v.  Harting,  19  N.Y.S.  233,  234,  and  235,  the 
court  states  the  law  to  be  as  follows: 
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''PuTporting'  to  bo  a  conditional  sale  of  chat- 
tels, the  paper  in  (jnestion  specifies  the  conditions, 
names  the  sellers  and  bnyers,  identifies  the  thing- 
sold,  states  the  price,  times  of  payment,  and  place 
of  delivery.  In  this  eiuimeration,  wliat  element  to 
the  completeness  of  such  a  conti'act  is  wanting.' 
True,  the  paper  is  signed  only  by  the  defendant, 
the  buyer;  but  the  acceptance  of  it  and  delivery 
of  the  chattels,  pursuant  to  its  provisions,  makes 
plaintiff*  the  seller  as  essentially  a  party  to  it  as 

would  be  implied  by  an  informal  subscription. 
*****  #  4t 

"In  our  judgment,  after  the  paper  was  signed 
by  one  and  accepted  by  the  other  party,  it  was 
quite  immaterial  from  whom  it  issued  in  the  fii*st 
instance;  and  we  advert  to  the  fact  that  it  was 
actually  an  offer  of  sale  by  the  plaintiff,  only 
to  demonstrate,  that  by  defendants'  own  argu- 
ment, it  expressed  the  engagement  as  well  of 
seller  as  of  buyer.  We  affirm  these  proj^ositions  as 
true  beyond  doubt  of  discussion,  namely,  that 
where  a  w^ritten  offer  containing  expressly  or  by 
implication  all  the  engagements  appropriate  and 
necessary  to  the  agreement,  is  signed  by  one  party 
and  accepted  by  the  other,  it  constitutes  such  a 
complete  contract  between  them  that  oral  evidence 
is  inadmissible  to  add  to  its  terms  *  *  *" 

The  case  of  Bast  et  al.  v.  Bargqidst,  182  Mimi.  392, 
235  N.W.  372,  holds: 

"The  parol  evidence  rule  applies  whenever  the 
parties  have  formulated  and  agreed  upon  a  writ- 
ing as  the  final  repositoiy  and  conclusive  and 
complete  evidence  of  their  intentions," 
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In  the  case  of  Beyerstedt  v.  Winona  Mill  Company, 
49  Minn.  1,  51  N.W.  619,  the  court  held : 

''It  is  not  necessary  that  the  writing  be  of 
formal  cliaracter.  'Acceptance  of  a  written  con- 
tract as  snch  is  sufficient  thong-h  it  is  not  signed 
by  the  person  accepting  it'.  Wilbston  on  Con- 
tracts, Section  633;  Lindnian  v.  U.S.  Fidelity  & 
Guaranty  Company,  163  iMinn.  303,  204  N.W. 
159."  See  also  Wiley  v.  California  Hosiery  Com- 
pany (Cal.),  32  Pac.  522;  Commercial  State  Bank 
V.  Antelope  Comity  (Supreme  Ct.  of  Neb.),  48 
Neb.  496,  67  N.A¥.  465;  Cohen  et  al.  v.  Jacohoice 
(Supreme  Ct.  of  Mich.),  101  Mich.  409,  59  N.W. 
665 ;  Dunn  v.  Mayo  Mills,  134  Fed.  804. 

Actually  the  evidence  is  clear  that  there  was  an 
acceptance  of  the  terms  of  the  written  agreement  by 
the  letter  of  July  19,  and  the  othei*  actions  taken  by 
appellant.  The  only  matter  not  made  completely  clear 
by  the  written  contract  and  the  acceptance  was  the 
listing  of  the  property  conveyed. 

''In  the  case  of  an  incomplete  writing,  or  a  con- 
tract which  is  partly  in  writing  and  partly  in 
parol,  the  written  part  cannot  be  varied  by  parol 
evidence  in  the  absence  of  fraud,  accident  or  mis- 
take; the  parts  of  the  agreement  proposed  to  be 
proved  by  parol  must  not  be  inconsistent  with,  or 
repugnant  to  the  intention  of  the  parties  as  shown 
by  the  written  instrument."  (32  C.J.S.  1029.) 

(See  numerous  cases  cited  in  note  80.) 

13y  permitting  evidence  of  an  alleged  prior  oral 
agreement  to  convey  the  property  in  question,   the 
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court  pennitted  evidence  to  l)e  introduced  in  direct 
conflict  with  the  written  agreement.  This  was  done 
over  the  objection  of  appellant  (Tr.  133,  201,  212),  and 
the  inadmissibility  of  this  evidence  was  further 
pointed  out  to  the  court  in  appellant's  motion  for  di- 
rected verdict,  nonsuit,  judgment  notwithstanding 
the  verdict,  and  new  trial.  Without  this  improperly 
admitted  evidence  there  was  no  l)asis  upon  which  a 
verdict  could  possibly  be  rendered  in  favor  of  appel- 
lee, and  it  is  respectfully  submitted  that  the  judgment 
heretofore  entered  in  this  case  should  accordingly 
be  reversed. 


VI. 

THE  COURT  ERRED  IN  PERMITTING  TESTIMONY  OVER  APPEL- 
LANT'S OBJECTION  AS  TO  THE  CONTENTS  OF  AN  ALLEGED 
TELEGRAM  PURPORTING  TO  GRANT  APPELLEES  A  CON- 
TINUATION OF  THEIR  TIMBER  PERMIT. 

When  at  the  conclusion  of  appellees'  case  the  court 
permitted  them  to  amend  their  complaint  to  a  quan- 
tum valebant  theory,  from  that  of  an  express  contract, 
it  became  important  for  appellees  to  show  that  they 
had  a  timber  permit  in  effect  in  March,  1948,  which 
authorized  them  to  be  present  and  to  cut  timber  at 
Barry  Arm.  Part  of  their  claim  that  appellant  had 
purchased  their  property  was  based  on  the  allegation 
that  Mr.  J^ambert  had  cut  timber  belonging  to  ap- 
pellant. 

Mr.  Jacobson,  Supervisor  of  the  Forest  Service 
of  the  area  where  Barry  x\i'm  is  located,  was  called 
as  a  mtness  and  testified  that  appellees'  permit  had 
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expired  on  December  31,  1947,  and  was  not  continued 
until  July,  1948;  so  that  during  the  period  when  the 
alleged  sale  occurred,  appellees  had  no  tim])er  rights 
(Tr.  311,  327). 

It  was  under  these  conditions  that  ap])ellees, 
through  their  witness  Lambert,  oft'ei-ed  oral  testimonj^ 
as  to  the  contents  of  a  telegram  alleged  to  have  been 
received  bj^  Mr.  Agostino  from  the  '*  Forest  Service 
in  Jmieau"  in  March  of  1948,  purporting  to  continue 
appellees'  permit  to  cut  timber  in  the  Barry  Arm 
area  (Tr.  583-585).  Objection  was  made  to  the  introduc- 
tion of  evidence  as  to  the  contents  of  this  alleged  tele- 
gram on  the  grounds  of  hearsay,  but  the  court  per- 
mitted the  witn(;ss  Lambert  to  testify  as  to  the  con- 
tents of  the  alleged  message.  The  ruling  of  the  court 
in  allowing  this  testimony  was  erroneous  and  sub- 
stantially prejudiced  api^ellant's  case. 

As  stated  in  31  C.J.S.  933: 

''Further,  a  written  statement  is  equally  inad- 
missible under  the   rule   excluding   hearsay   evi- 
dence  where  the  form  is  *  *  *  as  in  the  case  of 
telegrams." 
Bebhington  v.  California  Western  States  Life 
Instirance  Co.,  30  Cal.  App.    (2d)    157,  180^ 
Pac.  (2d)  673;  j 

In  re  Cassidy's  Will,  50  N.Y.S.  (2d)  628,  182 
Misc.    436,    reversed    on    other    grounds,    52  ] 
N.Y.S.  (2d)  809,  268  App.  Div.  633; 
James   v.   Paramouut-Famous-Laske    Corpora- 
tion, 138  Cal.  App.  585,  33  Pac.  (2d)  63; 
James  R.  Kernan  Company  v.  Cook,  162  Md.  j 
137,  159  A.  256; 
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Gulf  C.  d'  S.  S.  Ry.  Co.  v.  Hill  (Texas),  284 
S.W.  594; 

Continental  Trading  Company  v.  Seattle  Na- 
tional Bank,  199  Pac.  743,  116  Wash.  479. 

The  court  overruled  appellant's  objection  on  the 
theory  that  "official  communication  upon  the  subject 
— upon  anything  concerning  the  subject  of  the  action 
I  think  would  be  admissible."  (Tr.  584.) 

The  fact  that  a  message  contains  what  may  be  re- 
garded as  an  official  communication  gives  rise  to  no 
exception  to  the  hearsay  rules.  The  Territory  of 
Alaska  has  an  express  statute  providing  for  the  in- 
troduction of  official  records. 

''Proof  of  judicial,  legislative  or  executive  rec- 
ords. A  judicial,  legislative,  or  executive  record 
of  said  Territory,  or  of  any  State  or  Territory  of 
the  United  States,  or  of  any  foreign  coimtry,  or 
of  any  political  subdivision  of  either,  may  be 
proved  by  the  production  of  the  original,  or  by  a 
copy  thereof,  certified  by  the  clerk  or  other  per- 
son having  the  legal  custody  thereof,  with  the  seal 
of  the  court  or  the  official  seal  of  such  person 
affixed  thereto,  if  it  or  he  have  a  seal,  or  other- 
wise authenticated  as  required  by  sections  1738, 
1739  and  1942  of  28  USC  (1948  Edition)."  Sec. 
tion  58-1-3,  A.C.L.A.,  1949. 

Had  appellees  been  granted  a  continuation  of  their 
permit  to  cut  timber,  it  would  have  been  a  simple  mat- 
ter to  have  secured  an  official  copy  of  the  continuation 
order  from  the  Forest  Sei*vice  Office  in  Juneau  duly 
authenticated  in  accordance  with  this  provision.    The 
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testimony  in  regard  to  the  telegram  is  at  most  a  state- 
ment by  the  witness  I^ambert  as  to  what  some  indi- 
vidual in  the  Forest  Service  said.  The  person  in  the 
Forest  Service  who  allegedly  wrote  the  message  pur- 
porting to  extend  the  timber  permit  was  not  before 
the  court  for  cross-examination,  and  the  testimony  as 
to  the  alleged  telegraphic  message  from  him  was 
clearly  inadmissible. 


VII. 

THE  COURT  ERRED  IN  ALLOWING  APPELLEES  FURTHER  TO 
AMEND  THEIR  AMENDED  COMPLAINT  AFTER  APPELLEES 
HAD  RESTED,  SINCE  THE  SECOND  AMENDED  COMPLAINT 
WAS  BASED  ON  A  SUBSTANTIALLY  CHANGED  CAUSE  OF 
ACTION. 

After  appellees  had  rested  their  case,  appellant 
moved  for  a  directed  verdict  or,  in  the  alternative,  for 
a  nonsuit  (Tr.  271-276).  The  amended  complaint  had 
set  forth  two  causes  of  action,  both  based  on  an  al- 
leged oral  contract  of  sale  of  appellees'  property,  for 
the  fixed  price  of  $25,000.  This  amended  complaint 
made  no  mention  of  the  reasonable  value  of  the  prop- 
erty alleged  to  have  been  sold,  and  the  value  of  such 
property  was  not  an  issue. 

The  District  Court  agreed  that  there  was  ''not  suf- 
ficient evidence  to  warrant  putting  the  case  to  the 
jury"  (Tr.  279,  280)  upon  eitlier  the  first  or  third 
causes  of  action  (the  second  cause  of  action  had  pre- 
viously been  stricken).  The  appellees,  however,  were 
permitted  to  amend  their  complaint,  on  the  theory  of 
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a  sale  and  delivery  for  a  reasonable  value.  The 
amended  complaint  was  filed  on  the  succeeding  day, 
and  while  the  trial  was  still  in  progress,  it  was  neces- 
sary for  appellant,  much  to  its  prejudice,  to  prepare 
an  answer,  affirmative  defense  and  counterclaim,  and 
to  attempt  to  get  the  evidence  in  regard  to  the  reason- 
able value  of  the  property  alleged  to  be  sold,  and  to 
attempt  to  defend  on  this  entirely  different  basis. 

Section  55-5-76,  A.C.L.A.  1949,  provide  as  follows: 
"Amendments  allowed  by  court  before  trial  or 
submission.  The  court  may,  at  any  time  before 
trial,  in  furtherance  of  justice,  and  upon  such 
terms  as  may  be  proper,  allow  any  pleading  or 
proceeding  to  be  amended  by  adding  the  name  of 
a  party,  or  other  allegation  material  to  the  cause, 
and  in  like  manner  and  for  like  reasons  it  may, 
at  any  time  before  the  cause  is  submitted,  allow 
such  pleading  or  proceeding  to  be  amended,  by 
striking  out  the  name  of  any  party,  or  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect,  or  ivhen  the  amendment 
does  not  substantially  change  the  cause  of  action 
or  defense,  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved."  (Emphasis  ours.) 

The  only  authority  of  the  District  Court  to  amend 
a  complaint  is  where  it  does  not  ' '  substantially  change 
the  cause  of  action  or  defense".  In  changing  this 
cause  of  action  from  one  on  an  express  oral  contract 
for  a  fixed  price  to  an  implied  contract  for  the  reason- 
able value  of  the  property,  a  substantial  change  was 
made  in  the  cause  of  action  which  was  beyond  the 
power  of  the  District  Court  and  resulted  in  material 
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prejudice  to  tlic  appellant.   As  stated  in  41  Am.  Jut., 

Section  374: 

''Under  modern  practice  as  well  as  at  common 
law,  a  plaintitf  can  not  sue  on  one  cause  of  action 
and  recover  on  another.  Any  other  rule  would 
lead  to  interminable  surprises  and  consequent  in- 
justice." 

The  specific  type  of  amendment  allowed  in  the  sub- 
ject case  is  discussed  in  41  Am.  Jur.,  p.  551,  wherein 
it  is  stated: 

''If  the  plaintiff  in  his  declaration  or  complaint 
relies  on  an  express  contract,  he  must  prove  it  as 
laid,  and  can  not  support  his  case  by  proof  of  an 
implied  one,  especially  in  the  absence  of  an  alle- 
gation of  value."  (Emphasis  ours.) 

Had  ajjpellees,  in  their  amended  complaint  on  which 
the  case  was  originally  tried,  referred  to  the  reason- 
able value  of  the  property,  the  appellant  might  have 
had  reason  to  be  prex)ared  to  defend  on  that  basis. 
As  it  was,  appellant  prei)ared  for  the  trial  and  mider- 
took  the  defense  of  the  case  as  against  the  allegation 
of  an  express  contract  to  sell  the  property  for  a  fixed 
price.  It  was  impossible  for  appellant  to  make  the 
necessary  preparations  and  to  defend  the  suit  on  the 
new  cause  of  action.  The  rule  of  law  in  this  situation 
is  further  stated  in  50  LRAns  at  p.  16,  as  follows: 

"Nor  where  he  declares  upon  an  express  con- 
tract, can  he  recover  upon  an  implied  contract  on 
a  quantum  meruit".  Sanders  v.  Hartge  (Ind.), 
46  N.E.  604;  Vedder  v.  Leam-on,  75  N.Y.S.  431; 
see  also  Davis  r.  Clwse  (Ind.),  64  N.E.  88  at  89; 
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R(  OJdficld,  175  Iowa  118;  WrigJii  v.  Geer,  G  Vt. 
151,  27  Am.  Dec.  538. 

Accordingly,  it  is  respectfully  submitted  that  the 
District  Court  erred  in  permitting  the  amendment  of 
the  complaint  after  appellees  had  rested,  since  the 
amendment  resulted  in  a  substantial  change  in  the 
cause  of  action  and  material  prejudice  to  the  appel- 
lant. 


VIII. 

THE  COURT  ERRED  IN  DENYING  APPELLANT'S  MOTIONS  TO 
STRIKE  PORTIONS  OF  APPELLEES'  SECOND  AMENDED 
COMPLAINT  AND  MAKE  MORE  DEFINITE  AND  CERTAIN, 
AND  TO  STRIKE  PORTIONS  OF  APPELLEES'  REPLY,  SINCE 
IMPROPER  ALLEGATIONS  HIGHLY  PREJUDICIAL  TO  AP- 
PELLANT WERE  PERMITTED  TO  GO  TO  THE  JURY  BY 
VIRTUE  OF  THE  COURT'S  DENYING  THESE  MOTIONS. 

The  appellees  were  .permitted  to  amend  their 
amended  complaint  after  having  rested,  and  to  pro- 
ceed on  a  new  cause  of  action.  The  Second  Amended 
Complaint  which  was  filed  did  not  name  the  person 
i)i-  persons  representing  the  appellant  in  the  alleged 
sale  and  the  alleged  taking  of  possession  of  appellees' 
property.   Appellant  was  entitled  to  this  information. 

Subsequently,  appellant  filed  its  Answer  and  Coun- 
terclaim to  Second  Amended  Complaint,  to  which  ap- 
pellees filed  a  Reply.  This  Reply  contained  a  great 
deal  of  matter  which  was  improperly  pleaded  and 
which  was  highly  prejudicial  to  appellant's  case. 
These  portions  of  the  Reply  actually  constituted  writ- 
ten arguments  to  the  jury  rather  than  pleading  ulti- 
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mate  facts.  Sovereign  Bank  of  Canada  v.  Stanley,  176 
Fed.  743;  West  Jersey  d  S.  R.  Co.  v.  Cochran,  266 
Fed.  609,  49  C.J.  40-43,  note  80. 

Thus,  in  paragraph  1  of  plaintiff's  reply  to  de- 
fendant's first  separate  answer,  after  denying  with  a 
few  exceptions  the  allegations  contained  in  that  para- 
graph, appellees  entered  into  a  long  dissertation  stat- 
ing: 

"and  further  allege  the  facts  to  be  that  said  oral 
agreement  was  an  offer  of  compromise  and  was 
not  based  upon  any  consideration,  and  that  the 
defendant  failed,  neglected,  and  refused  to  go 
through  with  said  agreement,  and  that  the  com- 
promise made  on  behalf  of  Bruno  Agostino  was 
by  reason  of  having  s]3ent  two  or  three  months 
trying  to  get  the  defendant  to  pay  him  for  his 
property,  and  that  Bruno  Agostino  had  an  agree- 
ment with  the  president  of  the  defendant  com- 
pany, Thomas  Morgan,  that  he  was  leaving  Barry 
Arm  Camp,  and  would  return  in  two  days  and 
settle  with  him,  and  that  Bruno  Agostino  had 
waited  there  at  the  camp  for  a  period  of  approxi- 
mately three  weeks,  and  that  Thomas  Morgan 
never  returned  to  pay  him  for  the  equipment,  and 
that  by  reason  of  the  promises  made  on  behalf  of 
the  defendant  company,  the  plaintiffs  had  per- 
mitted the  defendant  to  come  onto  his  property, 
and  to  take  possession  thereof,  and  the  defendant 
had  gained  exactly  what  it  had  wanted,  by  get- 
ting in  ])ossession  of  ])laintiff 's  ])ro])erty,  and  then 
by  dodging  the  plaintiffs  and  failing  to  meet  one 
of  the  plaintiffs,  Bru-no  Agostino,  and  had  worn 
him  out  by  dodging  him,  and  running  aroimd  over 
the  country  until,  the  plaintiff  was  desperate  fi- 
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nancially,  and  tliat  said  a^Tooinoiit  to  settle  for 
$10,000.00  was  entered  into  l:>y  Bruno  Aa:ostino, 
rather  than  to  go  to  Court,  and  have  to  employ 
counsel  and  pay  court  costs  and  other  expenses 
that  he  was  not  a))le  to  pay,  all  of  which, 
amounted  to  oppression,  duress,  and  fraud  on  the 
part  of  the  defendant,  wliicli  fraud  was  perpe- 
trated by  Thomas  Morgan,  president  of  said  de- 
fendant company."  (Tr.  39-40.) 

The  pleadings  in  this  case  went  to  the  jury  at  the 
conclusion  of  the  case  and  quite  obviously  such  irrele- 
vant, frivolous  and  sham  matters  as  quoted  above,  had 
an  adverse  effect  on  appellant's  case. 

The  extent  of  the  court's  leniency  in  permitting 
such  ol)viously  improper  matters  to  remain  in  the 
pleadings  which  went  to  the  jury,  may  be  seen  when 
paragraph  14  of  appellees'  reply  is  read.  This  para- 
graph replied  to  paragraph  14  of  appellant's  first 
separate  answer  and  affirmative  defense,  in  which  it 
was  alleged  that  one  of  the  tractors  alleged  to  have 
been  sold  to  the  appellant,  Avas  repossessed  by  its 
owner,  Ellamar  Packing  Company,  on  or  about  Octo- 
ber 1,  1948,  and  that  the  other  tractor  and  donkey  en- 
gine were  repossessed  hy  Raymond  Grasser  under  a 
claim  of  ownership  on  or  about  September  25,  1948. 
The  appellees  denied  having  sufficient  information  '^as 
to  the  facts  alleged  in  that  paragraph  to  form  an  opin- 
ion as  to  the  truth  thereof  and  therefore  deny  the  said 
allegations  and  the  whole  thereof".  Then,  after  deny- 
ing that  tile  tractors  and  equipment  were  so  taken, 
appellees  went  on  to  plead  as  follows : 
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''and  allege  on  infonnation  and  belief  that  if  the 
Ellamar  Paekin,"-  Company  and  the  said  Ray 
Grassei-  did  take  any  of  the  property  sold  by  the 
plaintiffs  to  the  defendant,  that  the  same  was 
taken  throngh  a  scheme  and  conspiracy  brought 
about  by  the  defendant  for  the  purpose  of  cheat- 
ing and  defrauding  these  plaintiffs  *  *  *"  (Tr. 
43,  44). 

Obviously,  after  denying  that  the  tractors  were 
taken  and  denying  any  information  and  belief  in  re- 
gard to  this  matter,  there  was  no  basis  whatsoever  for 
appellees'  alleging  that  appellant  had  schemed  and 
conspired  to  cheat  and  defraud  the  appellees  by  hav- 
ing the  equipment  taken  by  third  parties.  It  is  hard 
to  imagine  material  much  more  prejudicial  than  these 
allegations  which  went  to  the  jury  at  the  conclusion 
of  the  case.  Appellant  by  timely  motion  requested  that 
this  poi*tion  of  the  Second  Amended  Complaint  be 
stricken  (Tr.  49).  The  court,  however,  overruled  this 
motion. 

It  is  true  that  the  court,  after  argumcTit  had  })een 
made  to  the  jury,  did  give  an  instruction  that  this 
jjortion  of  a])pellees'  complaint  should  be  disregarded, 
since  there  was  no  evidence  upon  which  such  an  in- 
ference could  reasonably  be  made.  This,  however,  did 
not  cur(>  the  fact  that  the  pleading  containing  this 
liighly  ])rejudicial  matter  was  permitted  to  go  to  the 
jury,  so  that  during  the  jury's  deliberations  they  had 
before  thetn  this  printed  offensive  and  prejudicial 
matter. 
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It  is  accordingly  respectfully  submitted  that  the 
court  below  erred  in  denying  appellant's  motions  to 
strike  portions  of  appellees'  second  amended  com- 
plaint and  in  denying  appellant's  motion  to  strike  por- 
tions of  appellees'  reply. 


CONCLUSION. 

For  the  foregoing  reasons,  it  is  respectfully  submit- 
ted that  the  judgment  of  the  District  Court  should  be 
reA^ersed  and  the  case  should  be  remanded  to  the  court 
for  entry  of  a  judgment  in  favor  of  appellant,  as 
prayed  for  in  the  original  Answer  to  Amended  Com- 
plaint and  in  the  Answer  to  the  Second  Amended 
Complaint. 

Dated,  Juneau,  Alaska, 
February  24,  1950. 

Respectfully, 
Faulkner,  Banfield  &  Boochever, 
R.  Boochever, 

Attorneys  for  Appellant. 
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STATEMENT  OF  FACTS. 
Appellees  will  now  endeavor  to  make  a  brief  but 
clear  statement  of  facts  developed  by  the  evidence, 
and  at  the  same  time  considering  the  fact  that  the 
principal  assignment  of  error  is  insufficiency  of  evi- 
dence to  sustain  the  verdict  of  the  jury,  and  the  judg- 
ment of  the  Court,  we  are  sorry  that  we  can't  agree 
with  the  statement  of  facts  set  forth  in  appellant's 
brief,   for  in  many  instances  very  material  matters 


are  completely  left  out,  and  in  some  instances  the 
statement  is  more  of  a  conclusion  of  the  appellant, 
than  the  actual  facts  established  by  the  evidence,  or 
possibly  that  which  appellant  is  unconsciously  think- 
ing, should  be  the  facts.  This  action,  as  shown  by  the 
amended  complaint,  was  set  up  in  three  causes  of 
action,  as  is  sho^\^l  by  the  transcript  of  record,  page 
two,  and  to  this  amended  complaint,  an  answer  was 
filed  (Tr.  8) ;  then  a  second  amended  complaint  was 
filed  by  direction  of  the  Court  on  June  2,  1949  (Tr. 
12) ;  to  this  second  amended  complaint,  a  long  answer 
was  filed  as  is  shown  by  the  record,  page  18.  The 
issues  were  joined  by  the  reply  filed.  (Tr.  37.) 

Bruno  Agostino,  one  of  the  plaintiffs,  was  first 
called  as  a  witness,  and  testified,  that  he  was  seventy- 
one  years  old;  lived  in  Anchorage  since  1916,  except 
the  years  of  1944,  1945,  1946,  and  1947,  at  which  time 
he  was  engaged  in  a  logging  l)usiness  with  the  other 
plaintiff  at  Barry  Arm.  Plaintiffs  had  built  several 
buildings  there,  including  cook  house,  bunk  house, 
and  garage,  some  of  which  were  modern  in  eveiy 
way.  One  was  a  24'x30',  two-story  building ;  that  plain- 
tiffs owned  a  D-8  caterpillar,  a  donkey  engine,  2400 
feet  of  cal)le,  necessary  blocks,  a  sawmill,  and  much 
other  property  described  in  the  Tr.  113  to  119.  That 
the  camp  was  equipped  for  a  crew  of  twelve  men; 
they  had  plenty  of  trajj  logs;  the  piling  was  in;  they 
had  established  a  log  pond  by  setting  piling  and  chain- 
ing floating  logs  between;  that  in  October  1947,  he 
and  his  partner  had  purchased  from  the  Government, 
a  right  to  cut  250,000  ))oard  feet  of  logs,  and  had  paid 


by  check  for  the  pennit.  Tliis  ])eing  the  third  or 
fourth  permit  that  had  been  issued  to  them.  That  the 
permit  was  issued  in  October,  too  late  to  cut  timber 
in  the  fall,  but  plaintiffs  were  prepared  to  cut  this 
timber  in  the  spring  of  1948.  (Please  note  original 
check  in  the  sum  of  two  hundred  fifty  dollars 
($250.00)  as  an  exhi])it).  That  they  had  two  other 
permits  before  the  issuance  of  this  one ;  that  they  had 
cut  the  timber  evidenced  thereby,  and  the  two  Imn- 
dred  fifty  dollars  ($250.00)  check  was  an  advance 
payment  for  250,000  l)oard  feet  that  plaintiffs  were 
permitted  to  cut  in  1948. 

He  further  testified  that  in  March,  a  Mr.  Lambert 
appeared  at  the  mouth  of  Mosquito  Creek  with  ma- 
chinery and  a  scow;  that  Mr.  Lamberi  (superintend- 
ent of  the  logging  camp  for  ('olumbia  Lumber  Com- 
pany, Inc.)  wanted  to  land  there  in  the  midst  of  the 
plaintiffs'  operations.  That  a  conversation  took  place 
in  which  Mr.  xlgostino  told  Mr.  Lambert  that  he 
couldn't  land  there;  that  if  he  let  him  land  there,  it 
would  stop  and  block  the  plaintiff's,  and  they  couldn't 
operate.  That  Mr.  Lambert  then  went  away  and  came 
back  a  week  later.  Then,  the  witness  described  plain- 
tiffs' operations  at  the  mouth  of  Mosquito  Creek  as 
follows :  Mosquito  Creek  was  a  small  stream,  too  small 
for  two  outfits,  only  large  enough  for  one;  that  one 
outfit  ojjerating  by  putting  logs  in  the  channel,  and 
refting,  was  all  that  could  work  there.  That  in  low 
tide,  Mosquito  Creek  was  about  18' — 20'  wide,  and  in 
high  tide,  20'  of  water  in  the  channel,  10'  on  the  sides 
of  the  channel.    That  plaintiffs  had  a  boom  in  there 


made  of  logs  chained  together  across  Mosquito  Creek, 
and  had  made  wliat  they  called  a  log  pond.  That  pil- 
ings were  set  or  driven  and  boom  logs  and  chains 
fastened  between  them.  Plaintiffs  had  operated  that 
way  since  they  went  in  there. 

That  their  boom  logs  closed  the  mouth  of  Mosquito 
Creek,  and  no  one  could  get  in  and  out  with  a  boat, 
only  room  enough  for  one  boom,  or  one  raft.  That 
})laintiffs  had  had  three  Government  permits  prior 
to  this  one  referred  to  and  had  taken  out  750,000  feet, 
board  measure  of  logs.  A  map  was  identified  and  in- 
troduced, as  Exhibit  2.  This  map  showed  plaintiffs' 
buildings  and  improvements,  tlie  logging  woods  that 
had  been  cut  oA^er,  and  the  tract  that  had  been  pur- 
chased to  cut.  He  then  explained  the  various  build- 
ings, the  log  pond,  and  all  parts  of  the  map,  see  Tr. 
125,  126  and  127.  It  also  showed  the  saw  mill,  the 
logging  roads  built  by  the  plaintiffs  with  their  D-8 
caterpillar.  Mr.  Lambert  was  shown  the  roads  and 
everything.  Mr.  Lambert  and  Ted  Rowell  came  back 
a  few  days  later  in  a  boat,  some  of  the  men  stayed  in 
the  lioat,  and  Ted  Rowell  and  Kenneth  D.  Lambei*t 
came  ashore;  they  had  a  conversation;  they  showed 
him  a  letter  from  the  Columbia  Lumber  Company  to 
move  into  the  pond;  also  a  telegram  from  Juneau. 
Bruno  Agostino  told  them  they  could  not  land.  Mr. 
Lambert  had  the  telegram.  It  was  from  Mr.  Morgan. 
Lambert  showed  Mr.  Agostino  the  telegram,  Agostino 
read  it  and  gave  it  back  to  J^-ambert ;  Agostino  offered 
to  sell  out  to  Columbia  for  $25,000.00;  Lambert  went 
to  call  Mr.  Morgan  on  the  long  distance  telephone 


about  buying-  Agostino  out;  Mr.  Lambert  came  back 
about  March  21,  or  24tli,  in  a  l)oat.  A  Mr.  Griffen  or 
Cliffoncl  also  came.  Ted  Rowell  came.  They  came  in 
a  small  boat  ]H>wered  by  a  g'asoline  engine,  used  to 
pull  rafts.  The  l)oat  was  working  for  the  Columbia 
Lumber  Company.  Mr.  Lambert  and  Mr.  Ted  Rowell 
told  Mr.  Agostino  that  Mr.  Morgan  would  come  on 
the  10th  of  April  and  settle  with  him.  The  price  of 
$25,000.00  was  again  discussed.  Agostino  again  told 
them  his  price  was  $25,000.00,  $19,000.00  for  the  ma- 
chinery and  $6,000.00  for  the  rest  of  the  buildings, 
cable  and  things  that  were  there,  including  the  blocks 
and  all  material.  That  he,  Agostino,  was  familiar  with 
the  value  of  the  equipment  at  this  time ;  that  they  paid 
$25,000.00  for  the  equipment  and  machinery,  offered 
to  sell  it  for  the  same  amount,  $25,000.00.  Mr.  Ted 
Rowell  said  that  he  spoke  to  Mr.  Morgan  on  long  dis- 
tance, and  told  Mr.  Morgan  what  Agostino 's  price  was. 
That  Mr.  Rowell  said  that  Mr.  Morgan  told  him  to 
go  ahead,  said  Mr.  Morgan  was  going  to  be  up  on  the 
10th  of  April  and  settle  with  Agostino.  Mr.  Morgan 
came  on  the  10th  of  April,  gave  orders  to  start  the 
cats,  and  *^see  how  they  go",  and  promised  to  come 
back  in  two  days  and  settle  with  Mr.  Agostino.  That 
Morgan  never  did  return,  he  never  paid  anything; 
never  paid  a  red  penny.  When  Mr.  Morgan  said  he 
would  come  back  in  two  days  and  settle,  xigostino 
told  Morgan,  Lambert  and  Rowell  that  they  had  full 
possession  to  Columlna  Lumber  Company.  He  let  the 
scows  land.  He  told  them  to  use  all  his  machinery, 
his  bunk  houses,  everything,  and  his  timber.    They 


straightened  up  his  machinery,  went  into  Agostino's 
garage,  and  got  whatever  they  needed,  back  and  forth, 
for  pretty  near  a  month.   Then  they  went  through  his 
pond  to  cut  the  timber  down.    They  were  there  about 
a  month  before  they  actually  started  cutting  timber. 
When  they  started  cutting  tim])er,  Agostino  came  to 
Anchorage.   They  cut  his  timber  first.   They  promised 
to  come  in  and  pay,  and  be  never  did  see  Mr.  Morgan, 
he  went  and  employed  Mr.  Butcher,  nothing  has  been 
settled  so  far;  never  received  a  red  penny.    He  and 
Mr.  Butcher  went  back  to  the  place ;  took  an  airplane 
and  landed  there;  took  pictures.    Agostino's  timber 
was  all  cut  down,  his  pond  was  being  used.   They  had 
possession  of  everything;  Agostino  gave  them  posses- 
sion.  Then  he  identified  many  pictures.  (Tr.  136-159, 
inch)    Starting  on  page  160  Tr.,  Agostino  describes 
the  log  pond  as  being  a  little  lake  where  they  stored 
the  logs,  surrounded  by  what  is  called  a  ))()om,  made 
of  logs  tied  together  at  each  end  with  a  chain  or  cable, 
I)ut  through  a  hole  in  the  end  of  the  log.    They  had 
piling  in  there,  the  logs  fastened  between  the  pilings. 
All  boom  logs  equipped  that  way.  Plaintiffs  drove  the 
piling.    Agostino  and  Mr.  Socha  drove  them.    There 
were  about  thirty  of  them.    They  were  hemlock  pil- 
ings, about  If)  feet  long.    They  pulled  the  logs  into 
the  pond  with  a  cat.    The  pond  was  1,000  feet  from 
the  bunk  house  on  the  east  side.   He  had  a  conversa- 
tion with   Blackie   Lambert   and   Ted   Rowel  1   about 
March  24  while  sitting  in  a  little  cabin  about  500  feet 
from  the  main  camp  where  he  was  living  at  the  time, 
about  live  o'clock  p.m.    The  first  trip  they  came  was 
about  March  20,  that  was  in  the  morning.  They  had  a 
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conversation,  went  away,  they  came  hack  later,  about 
24.  That  conversation  was  when  they  made  the  deal, 
the  camp  was  turned  over  to  them.  The  possession 
was  given  to  them. 

They  then  came  in  with  the  scow,  boat,  and  machinery, 
the  whole  outfit.  They  were  going  to  pay  me  my  price, 
$25,000.00— $19,000.00  for  the  machinery,  $6,000.00  for 
the  rest  of  the  stuff:'.  He  Avent  and  called  Mr.  Morgan, 
came  back  to  me  and  say,  ''Mr.  Morgan  will  come  up 
on  the  12th  of  April  and  settle  with  me".  Mr.  Morgan 
did  come  on  the  10th  of  April,  give  orders  to  start 
the  machinery.  Mr.  Lambert  started  the  machinery, 
Morgan  never  came  back.  (Tr.  165-166.)  He  then 
testified  that  he  had  given  them  a  price,  they  went 
away  to  talk  to  Mr.  Morgan  and  came  back  and  told 
him  that  Mr.  Morgan  said  it  was  all  okeh.  They  went 
back  to  Whittier  and  then  back  to  Barry  Arm.  They 
came  back  and  said  everything  was  all  right,  that  they 
would  go  to  Hobo  Bay  and  get  the  outfit  and  Agostino 
said  okeh,  you  have  got  the  full  possession.  They 
came  back  with  the  outfit,  in  five  ot-  six  hours.  (Tr. 
167.)  The  place  occupied  by  the  plaintiffs  was  the 
only  place  that  the  defendant  could  enter  to  take  out 
the  timber  on  upper  Mosquito  Creek,  and  Mosquito 
Creek  was  not  large  enough  for  two  logging  com- 
panies to  operate  on.  When  one  company  was  oper- 
ating, the  other  could  not,  one  company  completely 
closed  the  waters.  (Tr.  168.)  Agostino  waited  a  month 
for  Morgan  to  come  back  and  pay  oft".  They  landed 
the  scows,  fixed  the  machinery  and  waited  for  the 
snow  to  go  away,  then  moved  in  back  of  the  pond. 
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They  didn't  start  nsiiic:  tlic  bunk  liouse  and  camp 
house  until  Mr.  T.ambert  came  out  and  a  new  fore- 
man came  in,  then  they  took  everything  over,  Mr. 
Lambert  was  running-  the  camp,  the  logging  for  the 
Cohunbia  liuml^er  Co.,  he  was  director  of  the  camp. 
Agostino  went  back  there  al)out  the  29th  or  30th  of 
August,  stayed  until  September  2,  stayed  in  the  little 
cabin  back  of  the  camp,  his  old  prospecting  cabin, 
small  cabin,  10x12  feet.  He  didn't  interfere  mth  the 
camp  at  all.  The  machinery  started  operating  about 
the  11th  of  July,  1948.  They  started  moving  the  ma- 
chinery then,  using  the  oil,  using  the  gas,  using  the 
bunk  house,  a  barrel  and  one-half  of  gas,  six  barrels 
of  diesel  oil.  They  were  operating  back  of  the  pond. 
(Tr.  171-172.)  July  11,  1948,  they  moved  up  to  their 
new  camp.  Agostino  testified  that  his  cats  were  being 
used  when  he  was  there.  He  took  a  lot  of  pictures  of 
the  machinery  working  up  to  their  camp.  They  are 
the  small  pictures  identified  the  day  before.  That  was 
about  August  30,  1948. 

And,  on  cross-examination  by  Mr.  Boochever,  he 
testified : 

Mr.  Grass(^r  sold  his  interest  to  Agostino  and  Socha, 
who  were  the  sole  owners  of  the  camp.  Grrasser  ^^^th- 
drew,  a  settlement  was  made,  an  oral  contract.  He 
was  paid  $1,700.00  by  a  check.  He  has  not  been  back 
to  the  camp  since  September.  The  D-7  cat  cost 
$5,000.00  and  the  donkey,  $4,000.00.  He  stated  that 
he  did  not  know  whether  any  of  the  property  had 
been  taken  away  or  not.  (Tr.  174-175.)  He  considered 
the  other  cat  paid  for  in  1945.  (Tr.  176,  177  and  178.) 
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He  further  testified  tliat  ho  told  Mr.  Lambert  in 
March  that  Grasser  claimed  the  tractor  and  the 
donkey,  but  Grasser  did  not  own  them.  That  he  had 
three  different  timber  contracts.  One  block  that  had 
never  been  touched;  four  blocks  altogether;  three  had 
been  logged  over,  one  never  touched.  The  last  one 
already  cut  off  by  Mr.  Morgan's  order.  He  said  he 
told  no  one  that  he  was  not  going  to  do  more  logging. 
Then  the  application  for  modification  of  an  agree- 
ment dated  June  23,  1945  was  introduced  in  evidence 
by  the  defendant.  (Tr.  181-182.)  It  was  turned  over 
to  the  Forestry  Service  al:)out  the  10th  of  July,  1948. 
The  modification  agreement  was  made  after  the  tim- 
ber had  already  been  cut.  The  \vitness  paid  $250.00 
on  October  31st  for  another  250,000  feet,  the  check 
was  cashed,  introduced  into  evidence.  Agostino  said 
he  had  stayed  at  the  camj)  all  during-  the  winter  prior 
to  March  1948.  He  told  Mr.  Lambert  not  to  land  there 
because  it  would  interfere  with  his  operations.  He 
had  no  gun,  didn't  threaten  to  shoot  him,  didn't 
threaten  to  shoot  anybody.  Lambeii:  came  back.  He 
didn't  permit  him  to  land  then  because  he  told  Lam- 
bert he  would  interfere  with  him,  from .  logging  here 
in  the  pond  at  the  time.  He  told  Lambert  he  couldn't 
land  there.  He  then  went  back,  he  said  maybe  the 
company  would  want  to  buy  me  out,  if  they  did,  they 
could  pay  my  price.  Mi*.  Lambeii  said  he  would  talk 
to  Mr.  Morgan  and  then  come  back  again.  Mr.  Lam- 
bert came  back  a  second  time.  The  witness  told  Mr. 
Lambert  he  would  sell  for  $25,000.00  at  that  time. 
He  said  he  would  go  back  and  see  Mr.  Morgan  again, 
he  owned  the  right  to  use  the  land,  and  one  permit 
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at  the  time,  besides  the  equipment.  He  paid  the  Gov- 
ernment to  use  the  land,  he  had  the  right  to  cut  the 
timber  and  travel  all  over  that  land  and  hold  the  land, 
the  right  to  have  the  channel  for  his  own  use,  why 
should  another  fellow  come  in  there,  and  block  him 
out.  "  'If  you  go  to  cut  log  timber,  you  have  to  get  a 
permit  from  the  land  office  of  the  United  States.'  " 
He  did  that.  The  Government  gave  him  the  right  to 
cut  the  timber  and  sell  it.  He  had  a  bunk  house,  a 
cook  house,  machinery,  and  etc. — a  D-8  caterpillar, 
a  D-7  caterpillar,  a  diesel  engine  about  95  H.P.,  a 
donkey,  lots  of  stutf,  bloctks,  cable,  $15,000.00  worth 
of  stuff  lying  there,  besides  the  machinery.  Mr.  Lam- 
bert and  Mr.  Rowell  came  back  March  24,  at  that 
time  they  told  him  that  the}^  had  had  a  talk  with  Mr. 
Morgan,  eight  minutes  long  distance,  and  he  told  all 
that  he  said.  He  gave  possession  to  Mr.  Lambert, 
turned  the  pond  and  everything  over  to  him,  gave  him 
possession,  turned  over  everything.  Told  him,  I  stay 
in  the  little  cabin,  that  prospecting  cabin  five  hundred 
yards  from  the  bunk  house.  He  landed  and  took 
possession  of  the  camp,  cut  the  witness'  timber.  He 
took  possession  of  the  main  camp.  He  went  in  the 
garage,  got  pipe  wrenches  and  everything  he  wanted 
with  the  exception  of  taking  the  machinery  out.  They 
used  the  other  stuff.  They  went  in  the  buildings.  They 
used  the  building  for  a  warehouse.  Kept  stuif  in  there 
out  of  the  rain.  Didn't  use  the  cats  at  that  time. 
Didn't  sleep  in  the  buildings  then.  They  walked 
across,  they  went  in  the  bunk  house,  they  went  in  the 
machine  shop  got  what  they  wanted  and  would  go 
back  in  again  when  they  want  to,  never  ask  permis- 
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sion.  He  told  them  that  it  beU)nged  to  the  Columbia 
Limiber  Company  when  he  give  tliem  possession.  That 
was  their  property.  One  month  later,  they  set  up  a 
camp  across  the  pond,  they  first  .just  landed  at  his 
cabin,  stay  there  until  they  moved,  hved  in  the  small 
house  on  the  scow.  They  iixed  their  own  machinery. 
On  April  10,  Mr.  Morgan  came,  talked  to  the  witness, 
property  had  already  been  sold  to  him  for  $25,000.00. 
He  said  start  the  cats  and  I  will  come  back  in  two 
days  and  we  mil  make  a  settlement.  (Tr.  190-191.) 
He  never  came  back  any  more.  Mr.  Morgan  told  him 
he  was  buying  the  property  on  April  10th.  Was  going 
away  and  would  be  back  in  two  days  and  settle  with 
him.  He  agreed  to  buy  it.  ''He  said  he  come  back  in 
two  days  and  settle  with  me."  (Tr.  192.)  The  witness 
stated  that  he  stayed  in  the  little  cabin  waited  for 
the  gentlemen  to  come  back,  and  he  never  came  back 
and  later  he  went  into  town;  that  was  later  in  May, 
went  to  see  a  lawyer,  Mr.  Butcher.  They  got  a  plane 
and  went  back  in  June.  The  Columbia  Lumber  Com- 
pany had  its  camp  set  up  about  one-half  a  mile  up 
the  creek,  still  on  his  property,  on  the  edge  of  the 
pond,  working  his  permit.  They  set  their  camp  up 
at  the  edge  of  the  pond.  He  and  Mr.  Butcher  came 
back  to  town  together.  Mr.  Butcher  called  Mr.  Mor- 
gan on  the  phone.  Morgan  came  uj)  about  the  end  of 
June.  He  sent  a  telegram  but  Mr.  Morgan  never  came 
around.  He  thinks  he  came  up  in  July.  A  contract 
was  drawn,  Agostino  signed  it,  but  Morgan  didn^t 
then.  The  contract  was  introduced  in  evidence  as  Ex- 
hibit "B".   (Tr.  196.)    The  contract  was  dated  July 
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29,  should  have  been  Jime  29.  He  signed  it  June 
29th.  The  contract  was  sent  to  Mr.  Morgan  for  his 
signature.  Mr.  Morgan  never  signed  the  contract. 
(Tr.  202.)  After  that  he  went  back  to  Barry  Arm 
again  in  August.  "The  defendant  was  using  the  cats", 
had  taken  them  over  to  their  camp  July  10th  or  11th. 
The  employees  of  the  Columbia  Lumber  Co.  were  liv- 
ing in  witnesses  camp,  the  old  camp;  Mr.  Morgan  him- 
self was  there,  Mr.  Hooper  and  Mrs.  Hooper,  and  a 
few  of  the  fellows.  He  saw  them  there  the  30th  of 
August.  Hooper  said  Mr.  Morgan  gave  him  authority 
to  stay  right  there.  The  witness  stayed  in  his  little 
cabin  two  days  and  then  came  to  Anchorage.  He  went 
there  because  his  i)ots  and  clothing  were  in  the  little 
cabin  and  the  company  did  not  want  the  cabin.  When 
he  was  there,  the  cats  were  being  used,  he  saw  the 
D-7  dragging  logs. 

On  redirect  examination,  he  testified: 

That  he  had  Mr.  Butcher  call  Mr.  Morgan  to  come 
up  and  settle,  but  he  never  came.  The  witness  was 
not  in  Anchorage  in  July.  He  had  no  knowledge  that 
Thomas  Morgan  ever  signed  the  contract.  He  never 
came  near  the  witness.  He  never  knew  before  today 
that  Morgan  had  signed  the  contract.  He  then  ex- 
amined his  copy  of  the  contract,  stated  that  Morgan 
never  sigTied  it.  One  is  marked  July  5th,  the  other 
July  29th.  This  was  the  only  copy  he  was  ever  given. 
It  was  never  signed  by  Mr.  Morgan.  That  is  the  only 
thing  he  ever  had.  The  matter  was  then  called  to  the 
attention  of  the  Court  that  there  was  no  pleading  by 
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the  defendant  indicatin<^  the  contract  was  ever  signed. 
The  witness  then  testified  that  ho  was  at  Butcher's 
office,  Mr.  Morgan  stepped  in  just  two  minutes,  made 
a  compromise  offer  of  $10,000.00,  Mr.  Butcher  drew 
the  contract,  gave  it  to  the  witness  to  sign,  the  witness 
said  when  will  Mr.  Morgan  sign  it.  Butcher  said  we 
would  send  it  to  Juneau,  the  witness  signed  the  con- 
tract, it  was  sent  to  Juneau,  ho  waited  one  month, 
the  contract  never  came  back,  was  never  signed  by 
Mr.  Thomas  Morgan  and  he  went  to  Whittier  on  the 
10th  of  July,  he  met  Mr.  Morgan,  asked  him  if  he  was 
going  to  sign  the  contract,  he  said  yes,  but  never  did. 
He  met  him  again  in  the  Bariy  Arm,  asked  him  about 
the  contract  he  said  come  to  to^^^l  and  I  will  give  you 
the  money.  The  witness  came  to  town  and  never  saw 
the  gentlemen,  and  the  contract  not  signed  either.  He 
never  knew  Morgan  signed  it,  and  in  late  September 
he  met  Morgan,  told  Butcher  the  contract  is  out,  I 
will  have  nothing  to  do  with  it  l^ecause  he  never  paid 
one  cent,  and  ho  never  signed  the  contract,  and  he 
then  started  this  suit.  (Tr.  212-213.)  No  one  had  ever 
paid  the  witness  a  red  penny.  Ho  never  saw  Mr.  Mor- 
gan thereafter,  until  in  Court  now.  He  got  Mr.  Bell 
and  Mr.  Ross  to  start  suit  against  Mr.  Morgan  for 
his  money.  He  signed  the  $10,000.00  compromise  set- 
tlement to  avoid  trouble,  but  Morgan  did  not  sign  the 
compromise  contract  at  all. 

Further  on  redii*ect,  it  was  stipulated  that  no  money 
had  ever  been  paid  into  the  office  of  the  Court  Clerk 
for  the  plaintiifs. 
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Then  Kenneth  J).  T.amhert  was  called  by  the  plain- 
tiff and  testified  to  his  name,  and  to  his  nickname  of 
'^Blackie".  vStated  that  during  the  fall  of  1947  he 
made  a  timl)er  cruise  for  the  Columbia  Lumber  Com- 
pany with  Mr.  Rowell,  and  made  a  report  to  the  Co- 
lumbia Lumber  Co.  when  he  returned.  He  was  em- 
ployed to  make  the  trip  by  Mr.  George  Morgan  of  the 
Columbia  Lum])er  Company.  One  of  the  places  he 
went  to  was  Barry  Aim.  Went  up  Mosquito  Creek 
three  or  three  and  one-half  miles.  Identified  a  report 
made  at  that  time.  Mr.  Morgan  had  the  report  typed. 
The  girl  in  the  Columbia  Lumber  Company  office 
typed  it,  in  the  office  at  Whittier.  The  A^itness  was 
given  a  copy  of  the  report.  He  left  Whittier  to  make 
the  trip,  he  went  by  boat,  left  the  boat  parked  in 
front  of  Mr.  Agostino's  house  in  the  bay.  Went  afoot 
from  there,  al)out  three  and  one-half  miles.  Made  a 
general  survey  of  the  timber  that  could  be  reached 
for  logging  in  that  area.  Next  saw  Barry  Arm  Camp 
in  the  spring,  at  which  time  he  was  working  for  the 
Columbia  Lumber  Company  in  the  capacity  of  a  fore- 
man, more  or  less.  Went  there  to  see  if  there  was  any 
ice  in  the  river  and  to  see  if  they  could  take  equip- 
ment in.  Saw  Mr.  Agostino,  had  a  conversation  with 
him.  Mr.  Agostino  informed  them  that  they  couldn't 
move  the  equipment  in.  That  he  had  a  timber  sale  in 
there  and  prior  rights  thereto.  Talked  possibly  an 
hour.  Nothing  was  said  about  buying  Agostino  out 
in  that  conversation.  Left  and  went  to  Wliittier,  re- 
ported to  Ted  Rowell,  the  mill  superintendent  for  the 
Columbia  Lumber  Company,   the   defendant  in  this 


1 


15 


action.  Told  Mr.  Rowell  what  took  place.  Then  testi- 
fied that  they  called  Mr.  Morgan  in  Juneau,  explained 
the  situation  to  him.  He  said  Mr.  Aa:ostino  had  no 
rig-hts  to  the  timber  whatsoever,  that  they  had  bought 
all  of  the  rights,  and  that  they  were  to  go  ahead  and 
move  in.  They  then  went  back  and  talked  to  Mr. 
Agostino  again  at  Barry  Arm,  near  the  camp.  That 
was  possibly  a  week  after  the  first  trip,  around  the 
20th  of  March,  or  maybe  the  15th.  Mr.  Rowell,  the 
foreman  or  superintendent  for  the  mill  of  the  Colum- 
bia Lumber  Company  was  with  him.  There  was  a 
conversation.  Mr.  Agostino  said  they  couldn't  move 
in  until  some  i)rovision  was  made  for  buying  him  out. 
He  showed  us  a  telegram  he  had  received  from  the 
Forestry  Service.  He  gave  us  the  telegram  to  take 
back.  I  gave  the  telegram  to  Mr.  Rowell,  he  has  it  in 
his  possession.  It  was  a  telegram  from  the  Juneau 
office  that  he  had  a  continuation  of  his  timber  sale  of 
250,000  bd.  feet.  They  then  went  back  to  Whittier, 
communicated  again  with  Mr.  Morgan.  There  was  a 
price  mentioned.  Mr.  Agostino  wanted  $19,{)()0.00  for 
his  equipment,  plus  $6,000.00  for  his  buildings.  He 
gave  the  information  to  Mr.  Morgan.  He  had  a  tele- 
phone conversation  with  him.  They  both  talked  to 
Mr.  Morgan,  he  and  Mr.  Rowell.  The  witness  was 
well  acquainted  with  Mr.  Morgan,  knew  his  voice.  We 
told  Mr.  Morgan  of  the  condition,  that  there  was  a 
camp,  that  Mr.  Agostino  didn't  want  us  in  there,  and 
I  think  we  mentioned  the  price  to  Mr.  Morgan  over 
the  phone  at  the  time.  Mr.  Morgan  said  if  he  wouldn't 
let  us  move  in  and  there  was  indication  of  any  trouble 
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like  that,  to  have  him  ])iit  off.   To  get  the  mai'shal  and 
have  him  ])ut  off.  if  it  was  necessary.  Later  'Mv.  Mor- 
gan sent  a  telegram  that  he  would  be  up  and  make 
sorne  kind  of  arrangements  with  Mr.  Agostino.    That 
was   supposed   to   be   sometime   around   the   10th   of 
April.    I  think  Mr.  Ted  Rowell  went  back  vdth  me. 
We  had  a  conversation  with  Mr.  Agostino.    It  was 
possibly  around  the  25th  of  March.    We  showed  him 
the  telegram  that  Mr.  Morgan  would  be  up  and  make 
some  kind  of  a  settlement  with  him.    The  price  was 
not  mentioned  in  the  telegram.   The  only  price  I  ever 
knew  was  $19,000.00  for  the  machinery  and  equipment 
and  $6,000.00  for  the  buildings.   The  witness  made  the 
fourth  trip  in.  In  the  meantime  Ted  Rowell  had  tried 
to  get  the  United  States  marshal  to  dispossess  Mr. 
Agostino.    The  marshal  did  not  do  it.   (Tr.  226-227.) 
The   marshal   never    went   there.    The   witness   then 
called  Mr.  Morgan  in  Juneau,  called  him  or  sent  him 
a  wire,  he  couldn't  remember.   Informed  Mr.  Morgan 
that  Agostino  refused  to  move.   Morgan  said  he  would 
come  up  and  settle,  make  some  settlement  with  Mr. 
Agostino.    The    witness    went    back    with    Mr.    Ted 
Rowell,  told  Mr.  Agostino  of  the  conversation.    That 
was  in  the  latter  part  of  March.   The  v^dtness  testified 
that   we   informed   Mr.    Agostino    that   Mr.   Morgan 
would   be  up  and  make  settlement  with  him.    Mr. 
Agostino  said,  ''Go  ahead  and  move  in,  he  would  give 
us  free  access  to  the  camp  and  the  ground,  and  every- 
thing".  He  stated  we  could  have  possession  of  all  of 
the  premises  if  Mr.  Morgan  was  coming  up  to  make 
a  settlenieiit  with  liim.   We  then  took  possession.   We 
were  acting  for  the  Columbia  Lumber  Company,  were 
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regTilarly  j)aid  omployoes  of  tlio  Columbia  Lumber 
Company,  at  that  time.  They  tlien  unU^aded  the  bunk 
house  and  started  falling  timber,  g-etting  ready  to  log. 
Stayed  there  until  July.  Terminated  his  logging  con- 
tract with  the  Columbia  Lumber  Company  on  the 
14th  of  July,  cut  no  more  timber  there.  left  the  Co- 
lumbia Lumber  Company  at  that  time.  In  February 
he  had  signed  a  contract  witli  tlic  Columlna  Luml)er 
Company  to  start  cutting  tim])er  the  15th  of  April. 
Agostino  stayed  there  about  a  week  or  two.  He  stayed 
in  his  own  little  cabin,  in  the  close  proximity.  He 
started  the  cats  up  to  inspect  them  to  see  what  kind 
of  condition  they  were  in,  and  that  was  all  he  used 
them,  was  there  on  the  10th  of  April  when  Mr.  Mor- 
gan came.  Mr.  Agostino  offered  the  equipment  to 
Morgan  for  $19,000.00,  and  $6,000.00  for  the  buildings. 
Mr.  Morgan  said  he  thought  the  price  was  too  high. 
Mr.  Morgan  then  tried  to  rent  the  property  for 
$300.00  per  month.  Agostino  wouldn't  rent  it.  There 
was  a  conversation  then  about  starting  the  cats  and 
seeing  how  the  equipment  would  work.  Mr.  Morgan 
then  issued  the  order.  The  witness  started  the  cats 
up  to  see  what  condition  they  were  in.  Listed  all  the 
parts  that  would  put  them  back  in  first  class  shape. 
Gave  an  estimate  of  $10,000.00  for  the  repair  of  the 
two  cats,  that  would  j)ut  them  l^ack  in  excellent  condi- 
tion. The  cast  would  cost  originally  $18,000.00  for  the 
D-8,  and  $16,000.00  for  the  D-7,  the  donkey  engine 
aroimd  $6,000.00.  There  were  blocks  and  lines  there, 
of  the  reasonable  value  of  $1,200.00.  The  donkey  en- 
gine was  worth  $5,000.00,  or  possibly  $4,500.00.  There 
was  a  big  sled  on  which  it  was  mounted.  He  testified 
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he  had  been  in  the  loft-.2:in^  business  twenty  years,  all 
during  which  time  he  had  operated  logging  equipment 
and  machinery  similar  to  that  at  Barry  Arm,  was 
familiar  with  the  value  of  the  equipment,  like  the 
equijmient  had  there  by  the  plaintiil's  in  this  case. 
That  the  reasonable  value  of  the  sled  on  which  the 
donkey  engine  was  set  would  be  six  to  eight  hundred 
dollars.  It  was  in  good  condition.  The  two  cats  would 
be  of  the  reasonable  market  value  of  approximately 
$5,000.00  apiece.  Would  hesitate  to  set  the  value  of 
the  sawmill;  the  tools,  drill  press,  vice  and  anvil  and 
miscelkmeous  tools  would  be  worth  around  $1.()(K).()0, 
there  were  around  twenty  boom  logs  with  chains.  The 
chains  were  worth  $7.00  apiece.  The  logs  would  be 
worth  the  scale  thereof,  around  700  feet  to  the  log. 
Worth  $21.00  a  thousand.  He  observed  the  roads, 
there  were  three  or  four  of  them.  The  cost  of  roads 
would  be  around  $100.00  a  station,  approximately 
$1.00  a  foot.  The  bunk  house  had  some  mattresses 
and  springs,  250,000  feet  board  measure  of  logs  would 
be  worth,  the  trap  logs  would  be  worth  around  $45.00 
a  thousand,  or  $21.00  a  thousand  for  the  ordinaiy  logs 
in  the  water.  There  was  an  electric  light  plant  there; 
a  battery  charger;  some  diesel  oil  and  gasoline,  those 
were  used.  He  never  had  any  obstruction  from  Agos- 
tino  in  any  way  after  he  landed.  We  were  free  to  go 
upon  the  premises  at  any  time  and  use  anything  we 
wanted  to  use. 

Then  the  lumber  cruise  report  was  introduced  in 
evidence  and  read.  (Tr.  242.)  The  timber  was  good. 
There  was  no  way  for  two  outfits  to  work  without 
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one  blocking  the  other.  It  had  to  be  one  exchisive 
operation.  The  pond  was  used  by  him.  It  was  a  body 
of  water  staked  with  piling,  all  the  way  around,  a 
place  to  raft  logs,  eight  feet  of  water  in  high  tide, 
was  good  rafting  ground.  He  put  the  logs  in  the  pond 
with  the  cat,  then  rafted  them  in  a  boom.  That  was 
done  for  the  Columbia  Lumber  Company  who  took 
the  logs  away.  The  Columbia  Lumber  Company  had 
made  a  timl^er  purchase  further  up  Mosquito  Creek, 
prior  to  their  landing.  It  was  around  three  miles  up. 
Mosquito  Creek  is  not  a  navigable  stream.  He  started 
logging  at  the  edge  of  the  ground  which  had  been 
logged  by  the  Barry  Arm  people.  It  was  a  continuous 
operation. 

On  cross-examination,  he  testified: 

That  he  went  up  to  Barry  Arm  in  March  1948,  was 
working  for  wages  for  the  Columbia  Lumber  Com- 
pany at  the  time,  was  on  the  company  payroll,  was 
paid  wages  by  the  company. 

A  written  contract  was  tlien  introduced  in  evidence 
as  Exhibit  ''D".  (Tr.  249.)  He  was  to  start  producing 
as  of  April  15th.  He  went  there  for  the  purpose  of 
moving  in  the  camp  from  IIol}o  Barry  to  Barry  Arm. 
The  camp  and  the  A-frame  were  about  to  sink.  They 
were  covered  with  ice  and  snow.  He  was  sent  there 
to  get  them  out.  He  moved  them.  That  he  delivered 
Mr.  Morgan's  message  to  Mr.  Agostino  to  the  effect, 
that  Mr.  Morgan  would  be  up  on  the  10th  of  the 
month  to  make  some  necessary  pro^dsions  or  arrange- 
ments for  the  purchase  of  his  equipment.  Then  Mr. 
Morgan  came  up  around  the  10th  of  April.  Mr.  Agos- 
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tino  demanded  one-third  down.  The  cats  were  then 
ins])ected.  The  Cohnnbia  Lumber  Company  had  one 
cat.  The  cam])  was  landed  in  the  end  of  the  pond, 
the  roads  were  used.  (Tr.  256.)  Mr.  Rowell  tried  to 
ixot  the  marshal  to  come  out  and  evict  Mr.  Agostino. 

On  redirect  examination  he  testified: 

That  he  received  wages  for  the  month  of  March 
from  the  Columbia  Lumber  Company  as  an  employee, 
identified  voucher  detached  from  his  check.  Tliis  was 
accepted  in  evidence.  At  which  time  he  was  engaged 
in  the  business  of  the  Columbia  Lumber  Company. 
(Tr.  261.)  It  was  his  impression  all  the  time  that 
the  Columbia  Lumber  Company  had  bought  Mr. 
Socha  and  Mr.  Agostino  out.  (Tr.  261.)  He  started 
falling  timbei"  on  April  6.  His  agreement  provided 
for  two  cats  and  the  Columbia  Lumber  Company  only 
furnished  one.  He  recommended  a  D-8  cat,  the  com- 
pany furnished  only  a  D-7. 

Stanley  Socha  was  then  called  and  stated  he  was  a 
partner  with  Bruno  Agostino  in  the  operations  at 
Barry  Arm  Camp.  He  helped  build  the  camp.  Orig- 
inally the  pond  was  filled  up  with  log  stumps.  They 
cleaned  it  up;  it  took  from  September  until  the  snow 
left  the  ground  to  clear  uj)  the  i^ond  and  build  some 
roads ;  they  used  a  cat  all  the  time.  It  took  four  men, 
rough  estimate,  October,  November,  Decern) )er,  Janu- 
ary, February,  and  March,  around  six  or  seven  months' 
work  to  build  the  roads  and  the  pond.  They  had  no 
pile  driver,  so  they  dug  holes  with  a  shovel  on  low  tide 
when  the  pond  was  dry,  and  put  in  the  pilings,  two 
rows  about  two  feet  apart,  clear  across  the  pond,  and 
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had  floating  logs,  so  that  they  could  rise  u])  and  down. 
He  had  given  Mr.  xigostino  liis  consent  to  sell  the 
Barry  x\nn  Camp  to  the  Columbia  Lumber  Company. 
He  and  iNIr.  Agostino  were  the  owners. 

The  defendant  then  called  E.  M.  Jacobsen  to  tevstify. 
He  was  supeiwisor  for  the  Forestry  Service.  He  testi- 
fied that  the  Columbia  Lumber  Company  did  have  a 
permit  to  cut  timber  there  in  the  Barry  Arm  area,  and 
on  cross-examination,  that  he  knew  Agostino;  that  he 
had  been  cutting  timber  there  since  1944,  or  possibly 
1945,  -44,  or  -43,  was  the  first  sale  made.  He  identitied 
his  signature  on  a  paper,  which  was  ''a  right  to  cut 
timber",  or  a  modification  of  the  original  timber  sale 
and  extension,  to  December  31,  1948,  and  Agostino  had 
a  perfect  right  to  cut  the  timber  imtil  December  31, 
1948.  He  never  took  his  big  boat  in  the  mouth  of 
Mosquito  Creek,  always  went  in  there  with  a  small 
skiff.  It  was  the  only  way  available  to  get  the  timber 
that  was  up  Mosquito  Creek.  Agostino  and  Socha  had 
operated  at  that  place  for  several  years,  three  or  four 
years.  He  had  seen  thei]*  camp,  a  very  fine  camp.  He 
identified  a  letter  that  w^as  marked  for  identification 
No.  37  (Tr.  287) ;  that  the  Columbia  Lumber  Company 
watchman  was  in  the  Stanley  Socha  and  Agostino 
house  wdien  he  was  there  last.  That  was  about  a  month 
or  so  ago,  possibly  March  or  April  of  this  3^ear.  He 
thought  about  the  first  of  May.  The  watchman  is  Mr. 
Hooper.  He  saw  the  sawmill  there,  about  six  or  eight 
hundred  feet  from  the  camp.  The  watchman  is  still  an 
employee  of  the  Coliunbia  Lumber  Company.  The 
Columbia  Lumber  Company  took  out  about  two  million 
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feet  of  logs.  They  were  still  cutting;  still  using 
Mosquito  Creek  Inlet  and  Outlet.  They  are  using  all 
of  the  Creek  now.  They  have  cut  the  timber  a  mile 
and  one-lialf  up  the  stream,  ih.vy  liavo  ri^-hts  about 
three  miles.  Agostino  and  Socha  had  250,000  feet  to 
cut  as  shown  by  the  extension.  (Tr.  292.)  The  Co- 
lum])ia  Lmnber  Company  is  cutting  all  the  timber 
there.  The  part  that  was  allowed  to  Socha  and  Agos- 
tino has  been  cut  by  the  (■ohmibia  Lumber  Company. 
That  the  Columbia  Lumber  Company  are  cutting  in 
there  now.   (Tr.  292.) 

And  on  redirect  examination,  he  testified :  That  Mr. 
Hooper  was  in  the  Agostino  and  Socha  Camp  in  the 
Spring  before  the  trial.  (Tr.  304.) 

Then  J .  F.  Hooper  was  called  by  the  defendant,  and 
testified  that  he  was  an  employee  of  the  Columbia 
Lumber  Company  at  "Barry  Arm,  and  was  so  employed 
during  the  fall  of  1948.  He  was  the  boom  man.  Came 
to  Barry  Arm  around  the  first  of  August.  His  wife 
was  with  him.  He  occupied  one  of  the  cam])  l)iiildings 
of  Bruno's  camp.  Moved  there  around  the  first  of 
August.  He  received  instructions  from  the  Columbia 
Lumber  Company  to  leave  the  camp  the  latter  part  of 
August.  He  stayed  in  the  camp  that  winter.  Saw  Mr. 
Jacobsen  in  the  Spring. 

On  cross-examination,  lie  testified  (Tr.  338.)  He  saw 
Agostino  in  late  August,  came  in  a  plane.  He  stayed 
in  his  cabin,  the  little  cabin  off  to  itself.  He  identified 
a  note  that  he  had  written.  'I'he  note  states:  "^\r.  & 
Mrs.  J.  F.  Hooper,  occupying  this  house  by  permis- 
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sion  of  the  Columbia  Tiumbor  Com])any,  August  30, 
1948,  witness".  (Tr.  ;339.)  Before  going  to  Barry  Arm 
he  was  the  boom  man  for  the  sawmill  at  Whittier. 
Was  still  living  at  Barry  .Irm  Camp  when  he  testifi,ed, 
in  the  same  place.  (Tr.  340.)  Still  working  for  the 
Columbia  Lumber  Company  as  boom  man.  They  were 
there  cutting  timber  the  day  he  left.  Monday,  he 
guesses  it  tvas.  Monday  of  the  week  he  testified. 

Then  Edward  F.  McAllister  was  called  by  the  de- 
fendant and  testified  that  he  was  at  Barry  Arm  Camp 
on  the  15th  of  April,  1948.  (Tr.  343.)  There  was  about 
eight  men  working  at  Barry  Arm  when  he  arrived. 
(Tr.  344.)  Mr.  Lamlx^rt  left  and  Earl  Proud  came  up 
to  run  the  camp.  (Tr.  347.)  The  Socha  and  Brimo 
equipment  was  ))rought  over  to  the  Columbia  Lumber 
Company  camp.  Two  men  were  working-  on  the  cats. 
The  small  cat  was  used  to  haul  supplies  from  the  beach 
and  to  haul  over  parts  to  fix  the  big  cat.  If  he  was 
going-  to  buy  it,  he  wouldn't  give  over  $3000.00  for  the 
donkey  engine. 

Thomas  A.  Morgan,  the  president  and  general  man- 
ager of  the  C-olumbia  Lumber  Company  was  then 
called  by  the  defendant  and  testified  that  the  Columbia 
Lumber  Company  was  an  Alaskan  corporation,  or- 
ganized in  the  Spring  of  1947,  operated  entirely  in 
Alaska.  The  company  produces  lumber  and  building- 
materials  with  two  dilfei'ent  sawmills,  and  distributes 
the  same,  operates  two  boats,  and  other  equipment.  In 
March  about  the  20th  or  21st,  he  received  a  long  dis- 
tance call  from  Whittier  while  he  was  in  the  New 
Washington  Hotel  in  Seattle,  talked  with  Mr.  I^ambert 
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and  Mr.  Rowell.  Both  men  were  very  much  excited.  He 
recognized  that  it  was  a  maneuver  to  force  his  com- 
pany to  take  a  lot  of  c(jui])inent  he  had  no  use  for.  He 
told  Lambert  and  Rowell  he  would  notify  them  in  two 
or  three  days  as  to  what  he  could  do  personally  as  to 
coming  up.  Was  scheduled  for  a  trip  up  in  April.  He 
returned  to  Juneau,  wired  them  as  to  schedule,  he  told 
them  to  proceed  into  the  area  and  go  ahead  with  the 
establishment  of  the  camp.  That  he  would  be  up  as 
previously  stated.  He  did  come  up.  He  believed  he 
arrived  in  Whittier  on  April  9,  and  made  a  trip  to 
Barry  x\nn  with  Mr.  Rowell,  his  mill  superintendent 
at  Whittier.  Met  I^ambert  and  Agostino.  Agostino 
wanted  $25,000.00.  That  he  had  talked  to  the  other 
gentlemen  about  and  toid  the  witness  he  would  sell 
for  $19,000.00.  He  later  had  a  meeting-  in  Mr.  Butcher's 
office  with  Agostino.  He  was  very  reluctant  to  make 
a  commitment  at  any  price.  (Tr.  379.)  The  final 
figure  agreed  upon  was  $10,000.00.  He  then  testified 
(Tr.  389),  "he  secured  legr.l  advice  that  I  was  entitled 
to  receive  under  the  conti'act  and  informed  our  fore- 
man that  I>arry  Arm  Camp  at  our  camp,  that  a  con- 
tract had  been  included  and  to  proceed  with  the  re- 
pairs of  the  tractors  at  that  time."  The  tractors  were 
taken  to  our  camp  and  ])ut  in  the  shops  and  repairs 
were  started.   (Tr.  389.) 

He  testified  on  cross-examintion  that  a  new  RD  or 
D-8  cat  would  cost  $18,000.00,  and  an  RI)-7,  approxi- 
mately $17,000.00.  (Tr.  427.)  He  testified  that  he  did 
not  pay  any  money  to  Bruno  Agostino,  did  not  offer 
to  pay  any.   (Tr.  439.) 
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Then  Basil  I.  Rowell  was  called  as  a  witness  for  the 
defendant  and  testified  that  he  was  known  as  "Ted" 
Rowell,  that  he  in  1948,  was  manager  of  the  Columbia 
Lnmher  Company  at  Whittier.  Was  in  that  capacity 
until  last  fall;  ivas  there  in  the  spnng  of  1948.  Saw 
Bruno  Agostino  several  times  in  the  latter  part  of 
March,  or  the  first  of  April.  Mr.  Lambert  was  with 
him;  had  conversations  with  Agostino.  Agostino 
wanted  to  see  Mr.  Morgan.  The  witness  told  Agostino 
he  would  get  in  touch  with  Morgan.  He  and  Mr. 
Laml)ert  did  get  in  touch  with  Mi*.  Morgan.  Mr. 
Morgan  said  he  would  be  up  shortly.  He  went  back  to 
Agostino,  took  a  wire  out  and  showed  it  to  him  to  the 
effect  that  Morgan  would  be  there,  doesn't  have  the 
wire  now,  doesn't  know  where  it  is.  He  showed  the 
wire  to  Agostino.  Agostino  said  all  right,  he  was 
satisfied.  Mr.  Morgan  subsequently  came  up,  close  to 
the  middle  of  April.  When  Mr.  Morgan  came  up  that 
they  went  to  see  Mr.  Agostino.  Lambert  was  there. 
A  conversation  took  place  between  Agostino,  Morgan, 
Lambert  and  the  witness.  Agostino  wanted  $19,000.00, 
Morgan  said  it  was  too  high. 

On  cross-examination,  he  testified  that  the  Columbia 
Lumber  Company  furnished  the  equipment  for  use  at 
Barry  Arm  and  sent  it  up  there;  the  equipment  be- 
longed to  the  Columbia  Lumber  Company.  (Tr.  554.) 

Please  note  the  statements  of  Mr.  Rowell  in  the 
cross-examination  (Tr.  552  to  572),  especially  testi- 
mony about  the  telegram,  read  to  I3runo  Agostino. 

Mr.  Kenneth  D.  Lambert  testified  on  redirect  exami- 
nation that  Mr.  and  Mrs.  Morgan,  Agostino,  Gilbert 
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and  others  were  on  a  boat  trip  together  up  to  Barry 
Arm  Camp  on  July  lOth.  (This  in  contradiction  of  Mr. 
Morgan's  testimony  that  he  never  saw  Agostino  from 
after  leaving  Butcher's  office  until  late  in  fall.  (Tr. 
580.)) 

That  in  the  conversation  down  at  Barry  Arm  Camp 
on  April  10  between  Mr.  Morgan,  Mr.  Agostino,  Mr. 
Rowell  and  the  witness,  that  Mr.  Morgan  agreed  that 
Mr.  Agostino  could  keep  the  little  cabin,  that  it  was 
of  no  use  to  the  Columbia  lAimber  Company  whatso- 
ever.   (Tr.  594.) 

The  Coliunbia  Lumber  Company  assumed  all  obli- 
gations of  the  Camp  One  operations.  ''Mr.  Morgan  told 
me  that  I  could  use  that  equipment,  that  was  at  the 
time  1  terminated  with  the  Columl)ia  Lumber  Com- 
pany". (Tr.  598.) 

Bruno  Agostino  testified  on  redirect,  that  wiien  he 
was  there  he  saw  one  of  the  cats,  the  D-7,  working ;  it 
was  coming  from  the  woods  toward  the  camp.  The 
D-8  cat  had  an  arch  on  it  which  l)elonged  to  the  Co- 
lumbia Lumber  Company.    (Tr.  613-614.) 


I. 

ANSWER  TO  ARGUMENT  OF  PLAINTIFF  IN  ERROR. 

It  is  quite  apparent  from  a  careful  reading  of  the 
brief  of  plaintiff  in  error,  that  assignment  No.  1  is  the 
assignment  principally  relied  upon  for  reversal,  there- 
fore, we  have  gone  into  the  evidence  further  than 
would  otherwise  be  necessary. 
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First,  permit  us  to  quote  the  statements  made  by  the 
learned  trial  judge  at  the  close  of  x)laintiffs'  evidence 
in  chief  in  answer  to  the  motion  for  an  instructed 
verdict.    (Tr.  278.) 

''In  this  case  there  was  a  discussion  into  the  price, 
but  the  ]jartios  evidently  didn't  aiiree  upon  the  ju'ice, 
but  the  Columbia  Lumber  Company  did  agi'ee  to  take 
over  the  property  and  accepted  possession  of  it  and  in 
that  respect  I  am  convinced  that  Mr.  Lambert  was 
their  agent  and  having  accepted  jjossession  of  the  prop- 
erty, they  are  bound  to  pay  the  reasonable  value 
thereof. ' ' 

Not  only  was  Mr.  Lambert  their  agent,  but  this 
whole  scheme  was  confirmed  l^y  Mr.  Morgan  when  he 
came  to  the  property  on  the  10th  of  April.  He  didn't 
then  reject  anything  except  the  price  of  $25,000.00. 
He  didn't  tell  his  people  to  go  awa}^  and  not  ))other 
Mr.  Agostino  any  more.  He  was  quite  willing  to  take 
everything  they  could  give,  and  take  his  chances  on 
payment  of  it  later,  in  some  fashion ;  got  it  as  cheap  as 
he  can,  Avhicli,  I  suppose,  is  legitimate  business.  But 
he  cannot  be  permitted  to  get  all  the  benefits  that 
Agostino  could  give  him  and  then  walk  away  saying, 
''I  am  not  bound  to  pay  anything",  "you  will  have  to 
look  to  some  independent  contractor,  or  to  the  man 
in  the  moon  for  your  pay,"  and  ''it  isn't  worth  any- 
thing."   (Tr.  278.) 

Appellant  in  its  brief,  quotes  from  the  testimony  of 
Mr.  Thomas  Morgan,  a  few  sentences  that  if  standing 
undenied  would  be  favorable  to  appellant's  theory  set 
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forth  in  tJiis  a])peal,  Init  this  testimony  denied  and 
dispnted  by  other  witnesses,  creates  a  dispnted  (pies- 
tion  of  fact,  and  the  same  is  true  as  to  all  quotations 
set  out  under  this  assignment  of  error. 

Under  the  circumstances  established  by  the  evi- 
dence, the  jury  and  the  trial  Court  had  a  perfect  right 
to  find  for  the  plaintiffs.  There  was  an  offer  to  sell 
by  plaintiffs,  and  an  acceptance  by  defendant,  and  the 
defendant  w^ould  be  estopped  to  deny  liability  to  the 
extent  of  the  value  of  the  property  and  rights  sur- 
rendered by  plaintiffs  which  were  taken  by  defendant, 
and  the  verdict  of  the  jury  and  the  judgment  of  the 
Court,  being  well  within  the  range  of  value  of  the 
property  and  rights  delivered  as  testified  to  by  credit- 
able witnesses,  should  not  be  disturbed  on  appeal. 

The  cases  cited  by  appellant  do  not,  in  our  humble 
opinion,  sustain  their  contention  and  in  most  cases 
are  not  in  point. 

The  first  case  cited  by  appellant,  to-wit:  Work  v. 
Kinney,  63  Pac.  596,  is  not  in  point  at  all.  This  is  an 
action  against  a  sheriff,  and  a  careful  analysis  of  the 
case  leads  us  to  the  conclusion  that  it  is  contrary  to 
the  contention  of  appellant.  And  the  next  case,  Can- 
non V.  Fidelity  Phenix  Fire  Insurance  Company,  205 
N.W.  942,  and  modified  in  207  N.W.  528,  is  a  fire 
insurance  case  where  certain  wheat  did  not  belong  to 
the  i)olicy  holder,  and  we  can't  understand  anytliiug  in 
that  case  that  would  lend  any  comfort  to  the  appel- 
lant; the  Phillips  v.  Yarter  case  found  in  156  N.Y.S. 
875,  is  not  in  point ;  it  was  a  case  where  it  was  obvious 
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that  the  plaintiff  crave  false  testimony  upon  which 
the  judgment  was  based,  and  the  testimony  was  later 
established  to  be  false  by  documentary  evidence  and 
indisputable  circumstances;  and  the  next  case  cited, 
National  Life  and  Accident  Insurance  Co.  v.  Lang- 
ston,  42  S.W.  (2d)  1037,  is  based  upon  a  false  state- 
ment in  an  application  for  insurance;  and  the  O'Brien 
V.  Allston  is  a  Utah  case,  213  Pac.  791,  misses  the  point 
involved,  so  far,  and  such  a  different  set  of  circum- 
stances are  involved,  that  we  cannot  see  the  I'elevancy 
thereof.  The  O'Brien  case  involved  an  automobile 
accident  wherein  the  plaintiff's  driver  admitted  a  set 
of  facts  that  conclusively  established  a  violation  of 
the  state  law  of  Utah  and  those  facts  were  the  direct 
and  proximate  cause  of  the  accident,  and  created  con- 
tributory neglig-ence,  as  a  matter  of  law,  and  we  are  at 
a  loss  to  understand  why  counsel  for  appellant  cites 
this  case. 

The  case  of  Crescent  Manufacturing  Company  v. 
Hansen,  24  Pac.  (2d)  604,  being  the  next  case  cited 
by  appellant,  is  more  favorable  to  our  side  of  the 
case,  and  might  be  cited  to  uphold  the  judgment.  The 
fourth  syllabus  reads: 

"4.     Appeal  and  error,  key  979(1). 

New  Trial  key  70. 

Whether  new  trial  should  be  granted  for  in- 
sufficiency of  evidence  is  addressed  to  trial  court's 
discretion,  and  ruling  will  not  he  disturbed  except 
for  manifest  abuse."  (Emi)hasis  ours.) 

And  syllabus  numb(^r  five  reads : 
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'^5.     Trial  key  139(1). 

Whether  evidence  satisfies  legal  standards  as  to 
degree  of  proof  is  for  jury  in  first  instance  and 
trial  court  in  final  instance." 

And  the  only  part  of  said  opinion  that  casts  any 
favorable  aspect  for  the  appellant  is  found  in  the 
following  wording  on  page  606: 

''There  is  a  clear  distinction  between  the  powers 
and  duties  of  an  appellate  court  and  those  of  a 
trial  court  respecting  the  determination  of  the 
question  of  the  sufficiency  of  evidence  to  su])port  a 
verdict  oi*  other  decision  of  fact.  Undoubtedly,  an 
ajipellate  court  may  set  aside  a  Aerdict  which  is 
wholly  unsupj)orted  by  the  exddence  or  which  is  so 
clearly  against  the  evidence  that  it  could  not  have 
been  readied  by  any  fair  and  intelligent  man.  But 
the  appellate  con  ft  may  not  review  the  evidence 
merely  to  determine  its  preponderance  or  weight. 
Whether  or  not  a  new  trial  should  be  granted 
because  of  insufficiency  of  the  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court, 
and  the  ruling  thereon  ivill  not  he  disturbed  ex- 
cept for  manifest  abuse  of  discretion.  It  is  for 
the  jury  in  the  first  instance,  and  for  the  trial 
court  in  the  final  instance,  to  say  whether  the 
evidence  satisfies  legal  standards  as  to  degree  of 
proof."  (Emphasis  ours.) 

Surely  this  case  does  not  support  the  assertion  in 
appellant's  brief. 

The  next  and  last  case  cited,  Magnolia  Petroleum 
Compayiy  v.  Bell,  55  S.W.  (2d)  782,  is  another  dam- 
age suit  and  no  more  in  point  than  those  cited  above, 
but  the  first  syllabus  reads: 
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^'1.     Appeal  and  error,  key  930(1). 

Reviewing-  Coiii*t  must  view  evidence  and  in- 
ferences therefrom  in  Jifjht  most  favorahle  to  pre- 
vailiug  party,  in  determining:  whether  there  was 
evidence  to  support  jury's  finding."  (Emphasis 
ours.) 

It  is  the  appellees'  contention  that  they  had  es- 
tablished at  the  mouth  of  Mosciuito  Creek,  a  logging 
business  where  they  had  operated  four  years,  and  the 
appellant,  Columbia  Luml)er  Company  had  made  a 
timber  purchase  farther  up  the  creek,  and  that  to 
successfully  operate  in  an  economical  way,  they  needed 
the  property  of  Agostino  and  Socha.  Both  of  the  men 
being  quite  old,  and  Agostino  lieing  at  the  scene  alone, 
the  Columlna  Lumber  Company  sent  their  mill  super- 
intendent, Rowel],  and  another  employee  by  the  name 
of  Ijambert,  and  attempted  to  bluff  their  way  in,  on 
Mr.  Agostino,  who  was  then  seventy-one  years  of  age, 
a  man  with  very  little  education,  but  determined  to 
protect  his  rights,  and  when  they  tried  to  land  and 
set  up  their  equipment  in  the  midst  of  his  operation, 
he  refused  them  that  privilege,  explaining  to  them 
that  Mosquito  Creek  was  only  large  enough  for  one 
operation,  and  that  he  had  250,000  more  l^oard  feet 
of  logs  paid  for,  and  his  equipment  was  all  there,  and 
that  if  he  allowed  them  to  come  in  there,  take  over  his 
log  ponds,  booms,  and  rafting  grounds,  that  he  could 
not  work  his  timber,  and  refused  them  entrance,  which 
he  had  a  perfect  right  to  do.  They  went  away  and 
returned  and  made  another  attempt  to  get  him  to  let 
them  in.    At  that  time,  a  discussion  took  place  con- 
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cerning  the  Columbia  Tiiimber  Company  buying  Ago- 
stino  and  Socha  out  for  $25,000.00.  The  testimony 
shows  that  they  had  that  much  invested  in  their  ma- 
chinery, equi])ment,  buildings,  and  tools,  and  also  had 
paid  for  an  additional  timber  permit;  justifying  the 
cutting  of  250,000  board  feet.  The  e\ddence  shows 
that  Lambert  and  Rowell  then  communicated  with 
Mr.  Morgan,  the  president  of  the  Columbia  Lumber 
Company,  the  facts  concerning  the  sale  and  purchase 
of  the  equipment  of  Agostino  and  Socha;  and  that 
Morgan  sent  a  telegram  to  Ted  Rowell,  or  Mr.  Tjam- 
bert,  for  the  purpose  of  it  being  shown  to  Mr. 
Agostino,  to  the  effect  that  he  would  be  up  and  settle 
with  them  on  the  10th  of  April,  following.  Of  course, 
there  was  some  contradiction  of  this  evidence  as  to 
the  exact  content  of  the  telegram.  The  jury  had  a 
right  to  believe  the  plaintiffs'  contention  of  what  the 
telegram  said,  and  it  was  u|)  to  the  defendant  to  pre- 
sent the  telegram  and  it  failed  to  produce  it,  to  show 
a  different  set  of  facts.  The  natural  inference  is  that 
the  telegram  would  have  corroborated  the  testimony 
of  Agostino,  or  the  Columbia  Lumber  Company  would 
have  produced  it  in  Court  as  the  undisputed  evidence 
is,  that  the  telegram  was  shown  to  Agostino  and  was 
read  to  him,  and  was  then  taken  back  by  Ted  Rowell, 
the  superintendent  for  the  defendant  company.  Taking 
the  most  favorable  evidence  on  the  plaintiffs'  side, 
and  eliminating  the  most  unfavorable  evidence  to  the 
contrary,  which  is  the  rule  adopted  in  cases  similar 
to  this,  then  you  have  a  sale  and  delivery  to  the  de- 
fendant, who  took  all  that  the  plaintiff's  had  to  sell. 
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The  Columl)ia  Lumber  Company  received  exactly 
what  it  wanted;  it  took  over  the  exclusive  operations; 
it  took  everything  that  tlie  plaintiffs  had ;  it  cut  their 
timber;  it  used  their  log  pond;  their  roads;  and  even 
used  the  caterpillars  to  some  extent  at  least;  took 
possession  of  the  buildings,  and  still  had  them  during 
the  trial,  and  were  still  operating  there.  We  can't  un- 
derstand appellant's  theory  of  the  case;  to  follow  it, 
one  would  have  to  indulge  in  the  most  extreme  imagi- 
nation, utterly  disregard  the  evidence,  and  merely 
take  the  fantastic  conclusions  drawn  by  the  attorneys 
for  the  appellant. 

Applying  the  general  rule  of  evidence  as  decided 
by  this  Honorable  Couii:,  in  the  case  of  Inland  Power 
(jc  Light  Co.  v.  Grieger,  et  al,  91  Fed.  (2d)  811,  the 
second  syllabus  reads: 

''Appeal  and  error  key  931(1),  989 

In  determining  whether  evidence  supported  judg- 
ment. Circuit  Court  of  Appeals  would  consider 
evidence  most  favorable  to  appellees,  with  every 
inference  of  fact  that  might  be  drawn  there- 
from. ' ' 

and  from  the  body  of  the  opinion  on  page  813,  we 

quote : 

"In  considering  the  evidence,  we  must  consider 
only  that  which  is  most  favorable  to  appellees, 
with  every  inference  of  fact  that  might  be  drawn 
from  it.  Maryland  Casualty  Co.  v.  Jones,  279 
U.S.  792,  795,  49  S.  Ct.  484,  73  L.Ed.  960." 

This  case  is  not  only  supported  by  those  cited  therein, 
but  is  also  supported  by  a  decision  of  the  Seventh 


34 


Circuit,  McEalf  v.  Hull,  16  Fed.   (2d)   781,  and  the 

third  syllabus  reads: 

''3.  Appeal  and  error  key  98 fJ — Finding  pre- 
vails on  appeal,  if  there  is  any  evidence  to  sup- 
port it. 

The  only  inquiry  on  review  of  finding  for  in- 
sufficiency of  evidence  is  whether  there  is  any 
evidence  to  support  it." 

In  1905,  the  Fourth  Circuit  Court  of  Appeals  said 
in  the  case  of  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed. 
643,  quoting  from  the  last  part  of  the  opinion  on  page 
648: 

'^4.  Upon  the  whole  case,  we  cannot  perceive 
that  the  plaintiff  in  error  was  in  any  manner 
prejudiced  by  any  of  the  rulings  of  the  court 
below,  in  the  trial  of  this  case.  As  was  said  by 
Mr.  Justice  Lamar  in  Aetna  Life  Insurance  Co. 
V.  Ward,  140  U.S.  76,  91,  11  Sup.  Ct.  720,  35 
L.  Ed.  371: 

'It  may  be  that,  if  we  were  to  usurp  the  functions 
of  the  jury  and  determine  the  tveight  to  he  given 
to  the  evidence,  ive  might  arrive  at  a  different 
conclusion.  But  that  is  not  our  province  on  a  writ 
of  error.  In  such  a  case  ive  are  confined  to  the 
consideration  of  the  exceptions  taken  at  the  trial, 
to  the  admission  or  rejection  of  evidence,  and  to 
the  charge  of  the  court  and  its  refusal  to  charge. 
We  have  no  coyicern  tvith  questions  of  fact,  or 
the  weight  to  he  given  to  the  evidence  which  tvas 
property  admitted' — citing  Minor  v.  Tillotson,  2 
How.  392,  393,  11  L.  Ed.  312;  Keller's  Lessee  v. 
Eckert,  4  How.  289,  11  L.  Ed.  979;  Dirst  v.  Mor- 
ris, 14  Wall.  484,  490,  20  L.  Ed.  722;  Prentice  v. 
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Zmie,  8  How.  470,  485,  12  T..  Ed.  1160;  Wilson 
V.  Everett,  139  U.S.  616,  11  Sup.  Ct.  664,  35  L.  Ed. 
286." 

In  the  case  of  Fidelity  and  Casitalty  Co.  of  N.  Y. 
V.  Howe,  consolidated  with  National  Life  Ass'n  of 
Des  Moines,  Iowa  v.  Same,  38  Fed.  (2d)  741,  syllabus 
one  reads: 

^'1.  Appeal  and  error  key  989 — On  Question  of 
taking  case  from  jury,  reviewing  court  is  con- 
cerned only  with  plaintiff's  proof. 

On  question  of  taking  issue  from  jury,  review- 
ing court  is  concerned  with  plaintiff's  proofs,  and 
not  with  countervailing  proofs  of  defendants." 

In  a  very  recent  case,  McGogney  et  ux.  v.  Mutual 
Life  Ins.  Co.  of  N.  Y.,  103  Fed.  (2d)  649,  the  second 
syllabus  reads: 

^'2.     Appeal  and  error  key  989 

On  appeal  from  judgment  on  directed  verdict 
for  defendant,  Circuit  Court  of  Appeals  must 
determine  only  tvli ether  evidence,  with  all  legi- 
mate  inferences  therefrom,  fairly  tended  to  sup- 
port plaintiff's  contention,  and  exclude  all  con- 
flicting evidence  or  inferences.''  (Emphasis  ours.) 

We  believe  this  to  be  the  universal  rule,  and  the 
plaintiffs  in  the  case  at  bar  had  something  the  defend- 
ant wanted ;  they  made  the  defendant  a  price ;  the  de- 
fendant accepted  what  plaintiffs  had,  but  failed  to  pay 
for  it,  and  the  only  controversy  that  ever  arose  was 
the  price,  and  the  defendant's  contention  that  it  did 
not  accept  the  offer  was  clearly  brought  before  the  jury 
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with  proper  instrnctions  and  it  has  no  rig'ht  to  dispute 
its  liability  here.  And,  since  the  jury  was  extremely 
conservative,  as  to  its  extent  of  finding  for  the  plain- 
tiffs, as  to  the  amount,  as  set  forth  in  its  verdict,  and 
the  trial  Court,  in  our  humble  opinion,  had  ample 
opportunity  to  hear  the  evidence,  see  all  of  the  wit- 
nesses, hear  all  arguments,  and  in  our  opinion,  cor- 
rectly overruled  the  appellant's  motion  for  an  in- 
stnicted  verdict,  and  for  a  new  trial,  and  is  amply 
sustained  ])v  the  evidence  and  the  law.  • 


II. 

IN  ANSWER  TO  THE  SECOND  ASSIGNMENT  OF  ERROR,  AGAIN 
COUNSEL  FOR  APPELLANT  HAS  OVERLOOKED  THE  EVI- 
DENCE OF  THE  PLAINTIFFS,  AND  RELIES  UPON  THE  EVI- 
DENCE OF  THE  DEFENDANT,  AND  RUNS  CONTRARY  TO 
THE  RULE  STATED  AND  SUPPORTED  BY  CASES  IN  AN- 
SWER TO  ASSIGNMENT  ONE. 

We  will  not  again  quote  the  testimony,  because  we 
are  confident  the  Court  has  it  well  in  mind,  and  for 
purposes  of  brevity,  we  will  omit  repeating;  but,  it  is 
imperative  that  we  call  your  attention  to  the  fact  that 
the  log  pond  of  the  plaintiffs  was  as  much  a  part  of 
their  equipment  for  operating,  as  the  caterpillai^s, 
roads,  cables,  houses  and  mill.  It  is  quite  apparent 
from  the  evidence  that  without  the  log  pond,  the  oper- 
ation would  not  have  been  a  success. 

The  undisputed  evidence  was,  that  the  log  pond  was 
dry  at  low  tides,  and  Agostino  testified  there  was 
about  ten  feet  of  water  in  it  at  high  tide,  and  Lambert 
testified  to  about  eight  feet,  stated  that  it  was  nice 
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raftins:  water.  They  each  and  all  described  the  hand 
settinc:  of  the  pilings  there  snrronndinc,-  the  pond.  It 
was  testified  that  logs  were  fastened  between  the  pil- 
ings, that  would  rise  and  fall  with  the  tide.  It  had 
to  make  a  complete  inclosure  to  hold  the  logs  inside. 
The  boom  logs  were  equipped  with  chains  at  the  end, 
and  were  fastened  together. 

Socha  testified  that  the  pond  was  cleared  of  stumps; 
that  they  were  working  on  it  for  a  long  period  of 
time,  setting  the  pilings,  and  clearing  the  ground  for 
a  logging  pond,  even  testified  to  the  number  of  men, 
and  the  length  of  time  worked.  (Tr.  269-270.)  Counsel 
for  appellant  seems  to  have  missed  the  testimony  that 
shows  this  was  a  small  pond  up  Mosquito  Creek  some 
distance  from  the  seashore,  and  that  the  pond  went 
dry  at  low  tide.  At  high  tide  the  water  came  up  Mos- 
quito Creek  and  flooded  the  pond.  Attorneys  for  ap- 
pellant overlooked  the  evidence  showing  that  the  scow 
first  landed  at  Agostino's  place,  and  after  Agostino 
surrendered  possession  to  the  defendant  company,  the 
scow  was  moved  farther  up  into  the  logging  pond,  and 
landed  there.  And  the  pond  was  actually  used  in  the 
logging  industry  of  the  defendant  company,  and  some 
more  pilings  were  driven  in,  in  another  location,  or 
at  least  a  temporaiy  change  in  the  lines  of  the  pond, 
but  this  all  came  about  after  possession  was  sur- 
rendered to  the  Columbia  Lumber  Company.  The  tes- 
timony is  clear  and  undisputed  that  the  appellees, 
Agostino  and  Socha,  had  actual  and  complete  posses- 
sion of  not  only  the  log  pond  but  also  the  surrounding 
territory  at  the  mouth  of  Mosquito  Creek  by  reason 
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of  the  Government  issuing  to  them  the  timber  cutting 
permits  over  a  period  of  four  years,  just  prior  to 
March  1948.  (Tr.  119-125.) 

We  have  always  been  of  the  opinion,  that  instruc- 
tions are  considered  as  a  whole,  and  that  so  long  as 
the  entire  instructions  do,  with  reasonable  accuracy, 
state  tlie  law  correctly,  the  fact  that  a  single  sentence 
in  the  instruction  standing  alone  might  be  confusing 
is  immaterial.  We  have  carefully  read  instiuctions  5, 
5-a,  and  6,  and  in  our  humble  opinion,  they  state  the 
law  more  favorably  to  the  Columbia  T^umber  Com- 
pany, than  it  was  entitled  to,  or  at  least,  as  favorably 
as  the  defendant  company  could  possil^ly  ask  for ;  and 
states  more  favorably  to  the  Columbia  Lumber  Com- 
pany than  the  cases  cited  by  its  attorneys  here.  In- 
struction 5  that  appellant  is  complaining  of,  has  this 
sentence  in  it: 

''and  likewise,  the  defendant  had  and  has  the 
lawful  right  to  use  unoccupied  portions  of  the 
public  domain,  and  unoccupied  tide  land,  and 
possession  of  such  area  by  the  defendant  does  not 
constitute  any  evidence  of  sale." 

Then  the  following  sentence  in  instruction  five  should 

be  noted: 

''It  should  be  noted  that  as  respects  tide  land, 
actual  possession  is  necessary  to  establish  su- 
perior right.  Without  actual  possession,  all  per- 
sons enjoy  equal  right  to  use  thereof." 

In  the  first  place,  the  appellant  has  cited  no  cases  in 
its  brief  holding  to  the  contrary,  and,  in  fact,  the 
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cases  cited  would  each  Justify  a  much  strons^er  in- 
structiou  in  favor  of  the  plaintiffs  in  the  Court  below. 

It  is  quite  apparent  from  the  reading  of  the  tran- 
script, that  there  was  no  serious  objection  stated  to 
instruction  five.  However,  there  w^as  an  exception  to 
certain  portions  of  instruction  five.  (Please  note  Tr. 
637.) 

The  first  case  cited  ))y  appellant,  to- wit:  Juneau 
Ferry  Co.  v.  Alaska  Steamship  Co.,  1  Alaska  533, 
could  not  possibly  be  considered  as  supporting  the 
contention  of  the  appellant.  In  that  case.  Judge 
Browai  used  these  w^ords: 

"If  they  have  possession,  it  must  be  such  char- 
acter of  possession  as  keeps  all  others  out,  and 
such  as  constitutes  actual  occupancy  by  them- 
selves." 

In  the  case  at  bar,  the  Columbia  Lumber  Company 
attempted  to  land  in  the  midst  of  Agostino  and  Socha's 
operations,  and  were  denied  the  right  to  land.  The 
mill  superintendent,  Rowell,  and  Lambert  recognized 
Agostino  and  Socha's  right  there,  and  made  no  further 
effort  to  land  until,  as  Lambert  put  it,  he  understood 
that  Agostino  was  selling  everything  to  the  Columbia 
Lumber  Company,  and  it  is  quite  apparent,  at  least, 
that  Agostino,  being  a  man  of  very  limited  education 
and  quite  an  old  gentleman,  thought  that  the  words, 
"I  will  be  dovm  and  settle  with  them"  meant  that  the 
Columbia  Lumber  Company  had  agreed  to  buy  his 
property  and  interpreted  the  act  of  Rowell  and  Lam- 
bert in  showing  him  Morgan's  telegram  and  the  other 
things,  that  took  place,  that  the   Columbia  Lumber 
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Company  was  buying  him  and  Socha  out  for  $25,- 
000.00.  This  is  so  forcibly  brought  home  by  the  fact 
that  he  turned  over  possession  of  everything  to  Lam- 
bert and  Rowell,  who  were  both  working  for  the  Co- 
himbia  Lumber  Company  at  the  time  and  possession 
was  taken  by  the  Columbia  Lumber  Company  of 
everything  they  wanted.  The  instruction  five  is  not 
aifected  in  any  way  by  the  Juneau  Ferrij  case. 

This  Honorable  Court  in  modifying  the  Juneau 
Ferry  case,  2  Alaska  Fed.  Rep.  59,  and  121  Fed.  356, 
never  in  any  way  made  a  statement  of  law  contrary 
in  the  slightest  degree  to  the  instruction  given  by  the 
Honorable  Anthony  J.  Dimond,  which  instruction  is 
the  one  objected  to  here. 

The  case  of  Hcuines  Wharf  Co.  v.  Dalton,  et  ux., 
1  i\.laska  555,  merely  holds  that  i)ersons  who  have 
abandoned  one  entire  boundary  line,  leaving  the  limit 
of  their  claim  open,  indefinite  and  undetermined,  are 
limited  in  their  possessory  claims  to  lands  actually 
occupied.  We  can't  understand  where  that  case  in 
any  way  holds  against  the  instruction  given.  It  seems 
to  support  it  in  every  way,  and  we  see  no  reason  to 
comment  further  on  that. 

The  next  case  referred  to,  of  Gordon  v.  Ross  Hig- 
gins  Co.,  162  Fed.  637,  is  an  opinion  from  this  Honor- 
able Court,  and  involves  an  abandoimient  of  a  town 
lot  in  Fairbanks,  from  1903  mitil  1906,  and  the  very 
quotation  set  forth  in  the  appellant's  brief  on  page 
25,  shows  that  it  has  nothing  whatsoever  to  do  with 
the  case  before  the  Court,  or  with  the  instruction 
complained  of. 
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The  next  case  cited,  Courfvey  v.  Turner,  12  Nev. 

343,  is  very  favorable  to  the  appellees,  especially  the 

following  portion: 

'^ actual  possession  of  land  consists  of  subjecting 
it  to  the  will  and  dominion  of  the  occupant,  and 
must  be  evidenced  by  those  things  which  are  es- 
sential to  its  beneficial  use." 

Agostino  and  Socha  unquestionably  had  possession  of 
this  log  pond  from  the  time  they  started  building  it 
and  for  the  following  four  years,  at  least,  and  until 
they  turned  it  over  to  the  Columl)ia  Lumber  Com- 
pany. 

The  next  case  cited,  Crawford  v.  Burr,  2  Alaska  33, 
is  so  far  from  the  question  involved,  we  feel  that  a 
casual  reference  is  sufficient.  In  that  case,  there  was 
a  military  reservation  at  Valdez,  which  was  aban- 
doned in  1902.  The  plaintiif  was  in  possession  of  a 
stable  thereon,  liut  ^^itllout  any  fixed  l^oundaiy,  \^'ithout 
any  other  claim  or  right  to  any  fij?:ed  portion  of  the 
ground.  He  abandoned  it,  the  brush  grew  up  over  the 
barn,  and  there  was  no  fence  of  any  kind,  left  stand- 
ing, no  markings  or  monuments  of  any  kind,  and  the 
land  was  located  by  townsite  claimants.  The  Court 
held  that  the  plaintiff  was  entitled  only  to  the  land 
occupied  by  his  stable,  which  was  all  he  had  under 
his  control,  and  surely  could  have  no  bearing  on  the 
case  at  bar,  and  nowhere  does  Judge  Wickersham 
indicate  a  single  phrase  that  would  support  appel- 
lant's contention  with  relation  to  its  objection  to  in- 
struction five. 
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There  are  many  cases  in  Alaska  that  are  much  more 
in  point  in  this  arg^ument  than  those  cited  by  appel- 
lant, especially  the  following : 

Young  v.  Fitzgerald,  4  Alaska  52,  the  only  syllabus 
reads,  as  follows : 

''1.  Public  Lands  (p.  31*)— Occupancy— Indians 
— Tidelands.  On  May  17,  1884,  and  for  many 
years  prior  thereto,  one  Yach-goos,  an  Indian, 
was  in  possession  of  a  small  tract  of  upland  abut- 
ting on  the  seashore  near  Juneau,  Alaska.  He 
had  cleared  the  rocks  from  a  narrow  strip  of  the 
land,  giving  him  access  from  the  sea  to  his  home, 
and  on  this  cleared  strip  of  tidelands  set  stakes, 
to  which  he  moored  his  canoes.  In  1902  plaintiff 
entered  upon  the  tideland  strip  and  set  piles, 
without  the  Indian's  permission,  and  thereafter 
claimed  the  possessory  title  to  the  strip  for  wharf 
purposes.  In  1908  Yach-goos  conveyed  his  posses- 
sory rights  by  deed  to  Mrs.  Fitzgerald,  an  Indian 
woman,  who  entered  into  possession.  Plaintiff 
brought  suit  praying  for  an  injunction  to  prevent 
defendants  from  trespassing  upon  the  premises. 
Held,  under  Act  May  17,  1884,  c.  53,  23  Stat.  24, 
the  Indian  occupancy  could  not  be  disturbed  by 
the  plaintiff,  and  injunction  denied." 

Other  cases  supporting  the  theory  of  law  expressed  in 
the  instruction  five  are: 

Decker  v.  Pacific  Coast  SS.  Co.,  164  Fed.  974; 

McKloskey  v.  Pacific  Coast  Co.,  160  Fed.  794. 

In  3  Alaska  77,  the  sixth  syllabus  reads : 

"6.     Navigable  waters  (p.  39*) — Public  Lands — 
Tide  Lands.    A  trespasser  held  to  have  no  right 


43 


to  go  upon  tide  land  in  front  of  the  upland  owner 
and  erect  structures  or  buildino-s  wliich  interrupt 
or  interferes  with  the  right  of  the  upland  own- 
ers' access  to  deep  water  in  front  of  his  upland 
property,  and  injunction  issued  to  prevent  the 
trespass." 

And  from  the  body  of  the  opinion  on  page  88,  we 

quote : 

''The  evidence  on  the  pai-t  of  the  plaintiff  dis- 
closes a  series  of  actions  on  its  part  and  the  part 
of  its  grantees  which  completely  and  entirely  re- 
futes and  contradicts  any  idea  of  abandonment 
or  forfeiture  of  their  rights  as  upland  holders. 
The  court  is  of  the  opinion  that,  while  the  plain- 
tiff has  in  law  no  title  to  the  tide  lands,  that  re- 
maining in  the  United  States  for  the  benefit  of 
the  future  state,  it  has  a  right  of  uninterrupted 
access  thereover  to  the  deep  water,  and  that  the 
defendant  had  no  right  or  tvarrant,  under  the 
law,  to  go  upon  the  land  for  the  purpose  of  the 
erection  of  any  structure  or  huildifig  which  would 
interrupt  or  interfere  tvitli  this  right  of  the  plain- 
tiff, that  he  was  therefore  wrongfully  on  the  land, 
and  that  the  plaintiff  is  entitled  to  the  relief  for 
which  it  prays  in  its  complaint."  (Emphasis 
ours.) 

A  close  observation  of  what  took  place  in  the  trial 
of  this  case  as  set  forth  in  the  printed  transcript  at 
pages  651,  652,  and  653  shows  that  the  Court  made 
some  changes  in  the  instructions  to  please  the  defend- 
ant, and  on  page  651,  you  will  find  the  following 
wording : 
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The  Court.  I  am  going  to  follow  counsel's  sugges- 
tion and  insert  "or  some  part  thereof",  on  page  3 
before  defendant's  counsel  take  their  exceptions. 

Mr.  Davis.  That  will  be  "*  *  *  then  accepted  and 
received  said " 

The  Court,     "or  some  part  thereof". 

Counsel  for  defendant  may  take  exceptions. 

Mr.  Boochever.  The  only  one  is  in  regard  to  In- 
struction 5  on  page  2  where  it  states  "Such  actual 
possession  is  usually  manifested  by  structural  im- 
provements or  even  by  fences  or  posts  or  pilings." 
We  think  that  after  that  there  should  be  added  "and 
that  the  supeiior  right  established  by  such  position 
extends  only  to  such  structural  improvements  and  not 
to  unoccupied  portions  of  tide  lands"  or  some  such 
similar  provision  so  that  they  will  understand  that  a 
few  jnlings  in  a  tideland  pond  does  not  give  exclusive 
right  to  the  whole  pond  but  only  to  the  portions  oc- 
cupied by  the  pilings. 

The  Court.  Exceptions  will  be  noted.  Now,  as  to 
the  instruction  requested,  I  have  marked  each  of  them 
refused  except  as  covered  by  instructions  given  and 
exception  taken  and  I  have  signed  it  and  these  in- 
structions will  be  filed  now  with  the  clerk  and  may  be 
considered  as  incorporated  in  the  reporter's  notes  at 
this  time,  or  as  immediately  following  the  taking  of 
exceptions  originally  whichever  counsel  desires.  (671) 


Mr.  Bell.     Either  way 


ivir.  J3eii.     Jiiitner  way. 

Mr.  Davis.     Entirely  satisfactory  with  me. 

Mr.  Bell.     Entirely  satisfactory  with  us. 
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Mr.  Boocliever.  Your  ITodot,  wliat  is  your  posi- 
tion in  regard  to  a  sealed  verdict? 

The  Court.  Well,  if  counsel  stipulate  there  will  be 
a  sealed  verdict.  It  is  up  to  counsel.  1  do  not  feel 
that  I  have  the  right  to  impose  a  sealed  verdict  unless 
counsel  agree  to  it. 

Mr.  Boochovor.  1  frankly  would  ratlier  not  have 
one  because  I  could  leave  by  seven  tomorrow,  but  I 
do  not  waut  to  hold  my  personal  desires  in  opposition 
with  the  Court. 

The  Court.  It  doesn't  bother  me  at  all.  I  am  a 
wakeful  individual. 

Mr.  Davis.  So  far  as  I  am  concerned  I  would  pre- 
fer a  sealed  verdict  if  everybody  else  is  agreeable. 

Mr.  Bell.     I  would  too. 

The  Court.  We  will  not  have  it  unless  everyone 
stipulates. 

Mr.  Boochever.    We  will  stipulate. 

Mr.  Bell.     We  will  stipulate. 

which  clearly  shows  that  no  one  took  an  exception  to 
instruction  5,  but  Mr.  Boochever  states:  "We  think 
that  after  that  there  should  be  added  'and  that  the 
superior  right  established  by  such  position  extends 
only  to  such  structural  improvements.'  " 

It  is  quite  apparent  from  the  record  that  the  in- 
structions as  given  here  accepted  by  Mr.  Davis,  oiie 
of  the  counsel  for  defendant,  and  ])assed  by  Mr. 
Boochever,  the  other  counsel  for  defendant,  mth 
merely  a  suggestion  that  he  tliouglit  it  should  be 
followed  with  the  words:  ''and  that  the  superior  right 


46 

established   by   such   position   extends   only   to   such 
structural  improvements ' '. 

We  have  carefully  analyzed  the  decisions  affecting 
Alaska,  and  apparently  the  Honorable  Anthony 
J.  Dimond,  stated  the  law  exactly  as  it  should  be 
stated  in  Instruction  5. 


III. 

THE  DISTRICT  COURT  ERRED  BY  REFUSING  TO  INSTRUCT 
THE  JURY  THAT  KENNETH  LAMBERT  WAS  AN  INDE- 
PENDENT CONTRACTOR  AT  ALL  TIMES  AFTER  APRIL  1, 
1948  SINCE  ALL  THE  ORAL  EVIDENCE  AND  THE  WRITTEN 
CONTRACT  EXECUTED  BETWEEN  THE  APPELLANT  AND 
LAMBERT  COULD  ONLY  BE  CONSTRUED  AS  ESTABLISH- 
ING AN  INDEPENDENT  CONTRACT  RELATIONSHIP. 

In  answer  to  the  third  assignment  of  error,  it  ivS  ap- 
parent from  the  testimony  that  it  made  no  difference 
whether  Lambert  was  an  independent  contractor  after 
April  1,  1948,  until  he  left  about  the  14th  of  July,  at 
which  time  some  other  man  took  over  for  the  Colum- 
bia Lumber  Co.,  and  continued  cutting  timber  and 
using  the  plaintiff's'  roads,  log  ponds,  buildings,  im- 
provements, machinery,  and  equipment,  and  so  far  as 
the  record  shows,  were  still  using  them  at  the  time 
of  the  trial  of  this  case.  The  undisputed  testimony 
that  Lambert  (i:  Howell  were  both  employees  of  the 
Columbia  Lumber  Co.  in  March  when  they  landed  and 
took  over  plaintiffs'  property,  and  the  question  as  to 
whether  Lambert  became  an  independent  contractor  as 
of  April  1,  and  so  continued  until  approximately 
July  14,  could  not  possibly  make  any  difference  as  to 
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the  obligation  of  the  Columbia  Lumber  Co.  and  still, 
so  far  as  we  know,  is  held  by  tliem.  It  should  be  re- 
membered that  during  the  trial  of  the  case,  that  the 
Columbia  Lumber  Company  had  charge  and  possession 
of  the  cook  house  and  the  Imnk  house,  and  Mr.  Hooper, 
one  of  the  employees  of  the  Columbia  Lumber  Co. 
testified  that  he  was  still  living  in  it  at  the  time  of  the 
trial.  It  should  also  be  borne  in  mind,  that  the  timber 
that  had  ])e('n  paid  for  by  the  plaintiffs,  northwest  of 
the  large  house  and  cami^,  was  all  cut  and  the  logs 
went  to  the  Columbia  lAimber  ('ompanj^  Therefore,  it 
is  absolutely  immaterial  whether  Lambert  w^as  an  in- 
dependent contractor  after  April  1,  1948,  until  July 
14,  and  it  could  make  no  dittVrence  ])ecause  at  the  time 
the  Columbia  Lumber  Company,  acting  through  its 
mill  superintendent,  Mr.  Rowell,  and  a  then  employed 
man,  Mr.  Lambert,  did  talce  possession  of  everything 
with  the  consent  of  Mr.  Agostino,  who  positively  testi- 
fied and  no  one  contradicted  his  testimony,  that  he 
turned  everything  over  to  Mr.  Lambert  and  ^Ir.  Roweil 
for  the  C'Olum]:)ia  Lumber  Comjjany,  after  they  showed 
him  the  telegram  and  told  him  that  Mr.  Morgan  would 
be  up  the  10th  of  April  to  settle  with  him,  and  there 
was  never  a  single  person  who  testified  to  the  contrary. 
It  must  be  borne  in  mind  that  the  evidence  con- 
clusively shows  that  Lam1)ert  and  RoweJi  were  both 
acting  as  employees  and  agents  of  the  Columbia  Lum- 
ber Company  all  during  the  month  of  March,  1948, 
and  in  their  trips  to  Barry  Arm,  and  back  to  com- 
municate mth  Mr.  Morgan,  were  all  made  at  the  in- 
stance and  request  of  Mr.  Morgan,  who  was  president 
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of  tlie  Columlna  Lumber  Company,  and  all  of  their 
acts  were  guided  by  instructions  from  Mr.  Morgan. 
Wli ether  or  not  Mr.  Morgan  conceived  an  idea  that  he 
could  deceive  these  two  old  gentlemen,  Agostino  & 
Socha,  because  of  their  lack  of  education  and  due  to 
their  being  quite  old,  and  did  intend  to  get  possession 
of  the  mouth  of  Mosquito  Creek,  the  log  pond,  the 
roads,  buildings,  and  all  of  their  logging  operations 
without  ever  becoming  obligated  to  pay  therefor,  or 
not,  nevertheless,  Agostino  offered  to  sell  and  give 
possession,  and  Mr.  Morgan,  the  president  of  the  Co- 
lumbia Lumber  Company,  either  fully  intended  to 
buy  them  out,  or  attempted  to  cheat  them  out  of  their 
assets,  and  it  would  be  nicer  to  say  of  Mr.  Morgan, 
that  he  intended  to  buy  them  out,  and  pay  them  the 
reasonable  value  of  their  holdings,  than  it  would  be 
to  say  that  he  attempted  to  cheat  and  defraud  them. 
And,  assuming  that  either  was  true,  then  Mr.  Mor- 
gan and  his  employees,  l^ed  Rowell,  and  Blackie  Tjam- 
bert,  did  get  exactly  what  they  wanted,  they  had  to 
have  the  mouth  of  Mosquito  Creek,  the  log  pond,  the 
equipment,  including  the  roads,  to  get  to  a  large  quan- 
tity of  timber  they  had  purchased  farther  up  the 
creek ;  and  whether  or  not  the  Court  refused  to  give  an 
instruction  offered  by  the  defendant  as  to  Blackie 
Lambert's  being  an  independent  contractor  after  the 
first  of  April,  was  as  immaterial  as  the  law  of  arson, 
as  far  as  this  case  is  concerned.  And,  you  will  note 
that  after  the  instructions  were  read  and  the  Court 
called  us  up  to  the  bench,  to  see  if  we  wanted  any  ex- 
ceptions,   the    only    exception    taken    was    bv    Mr. 
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Boochever  as  above  set  foi'tli,  and  to  raise  a  Imck- 
hand  question  of  this  kind  for  the  first  time,  in  the 
Appellate  Court,  would  be  extremely  unjust  to  the 
trial  judge. 


IV. 

IN  ANSWER  TO  THE  FOURTH  ASSIGNMENT  OF  ERROR  THAT 
THE  ALLEGED  ORAL  CONTRACT  OF  SALE  ON  MARCH  24, 
1948,  WAS  NOT  ENFORCEABLE  AS  FALLING  WITHIN  THE 
PROVISIONS  OF  THE  STATUTE  OF  FRAUDS,  ACLA  1949, 
SECTION  29-1-12,  SINCE  THERE  WAS  NO  SUCH  ACCEPTANCE 
OR  RECEIPT  AS  TO  TAKE  THE  CONTRACT  OUT  OF  THE 
STATUTE,  AND  THE  COURT'S  INSTRUCTION  NO.  4  WAS 
ERRONEOUS  IN  STATING  UNDER  THE  CIRCUMSTANCES  OF 
THIS  CASE  THAT  "AN  ORAL  CONTRACT  FOR  THE  SALE 
OF  PERSONAL  PROPERTY  MAY  IN  LAW,  IF  PROVED,  BE 
JUST  AS  VALID  AND  ENFORCEABLE  AS  THOUGH  IT  WERE 
WRITTEN". 

In  our  humble  oi)inioii  this  assignment  is  without 
merit,  since  the  evidence  all  shows  actual  delivery  and 
the  complete  taking  of  possession  of  everything  by  the 
defendant  company,  and  there  is  no  ])etter  settled  rule 
of  law  than  that  an  oral  contract  for  the  sale  of  per- 
sonal property,  may  in  law  it'  proved,  be  just  as  valid 
and  enforceable  as  though  it  were  written.  This  is  an 
elementary  rule  of  law,  and  we  would  not  want  to  insult 
the  intelligence  of  this  high  Court  by  citing  authori- 
ties on  that  statement,  as  the  law  cited  by  appellant 
is  apparently  based  upon  an  erroneous  assumption, 
that  no  pai-t  of  the  property  sold  was  ever  delivered. 
Agostino  testified  positively,  and  so  did  Lambert, 
that  after  the  telegram  from  Mr.  Morgan  was  shown 
to  him,  and  after  the  conversation  there  on  the  bank 
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of  Mosquito  Creek  concerning-  the  fact  ''that  Mr. 
Morgan  would  be  up  and  settle  with  him  on  the  10th 
of  April",  that  Mr.  Agostino  immediately  turned 
over  everything-  to  the  Columbia  Lumber  Company. 
That  is  Agostino 's  testimony,  and  the  jury  had  a  per- 
fect right  to  believe  it,  if  it  cared  to,  and  especially 
so,  when  there  were  only  technical  denials  of  the 
actual  delivery  and  an  admission  of  Lambert  that  he 
was  given  a  free  hand  to  go  where  he  cared  to  go,  to 
use  anything  he  wanted  to  use,  and  Agostino  testified, 
and  the  matter  stood  undisputed,  that  the  tools  and 
things  in  the  garage  wei*e  used  from  that  day  on ;  the 
defendant  located  its  camp  there;  started  putting  its 
ecjuipment  in  readiness  foi*  operation,  when  the  snow 
went  out,  it  put  its  logs  in  the  log  pond  from  the  very 
instant  it  started  cutting  timber.  It  is  apparent,  how- 
ever, that  here  was  some  kind  of  a  scheme  by  the  de- 
fendant company,  or  we  might  say,  a  delayed  action 
on  its  part,  until  it  was  safely  established  in  the  midst 
of  the  operations  of  Agostino  and  Socha,  Init  there 
never  was  a  time,  and  not  a  word  of  evidence  to  indi- 
cate that  Agostino  intei'fered  in  the  least  with  the 
Columbia  Lumber  Company's  possession  of  everything 
at  Barry  Arm.  Therefore,  the  cases  cited  by  the  a}> 
pellant  have  no  earthly  application  to  the  case  at 
bar,  and  if  Agostino 's  testimony  was  believed  which 
the  jury  had  a  perfect  right  to  do,  then  there  was  a 
sale  and  delivery,  an  absolute  and  complete  delivery, 
unconditional  and  unequivocal,  and  just  how  the  de- 
fendant, Columbia  Lumber  Company,  handled  its  ac- 
ceptance of  the  delivery  makes  no  diffei-ence,  because 
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it  did  accept,  retain,  and  use  the  roads,  the  log  pond, 
the  buildings,  the  site  for  its  own  camp,  the  garage, 
tools,  extra  supplies,  and  anything  it  wanted.  There- 
fore, we  submit,  that  the  fourth  assignment  of  erroi*  is 
directly  contrary  to  the  law  and  the  evidence  in  the 
case,  and  the  Court's  instruction  could  not  be  any- 
thing but  right  under  the  evidence  introduced. 


V. 

AS  TO  THE  FIFTH  ASSIGNMENT  OF  ERROR,  AS  FOLLOWS, 
TO-WIT:  ON  OR  ABOUT  JUNE  29,  1948,  THE  PARTIES 
HERETO  ENTERED  INTO  AN  AGREEMENT  FOR  THE  SALE 
OF  THE  PROPERTY  IN  QUESTION.  SINCE  THIS  AGREE- 
MENT WAS  REDUCED  TO  WRITING,  SIGNED  BY  APPEL- 
LEES, AND  SINCE  APPELLANT  TOOK  POSSESSION  OF  THE 
PROPERTY  UNDER  THE  TERMS  OF  THIS  AGREEMENT,  THE 
COURT  ERRED  IN  PERMITTING  EVIDENCE  TO  BE  INTRO- 
DUCED OF  AN  ALLEGED  PRIOR  INCONSISTENT  ORAL 
AGREEMENT  INVOLVING  THE  SAME  TRANSACTION. 

The  evidence  throughout  tlie  case  shows  that  there 
was  an  honest,  conscientious  effoi-t  on  the  part  of  Mr. 
Agostino,  to  compromise  and  settle  the  dispute  with 
the  defendant,  Columbia  Lumber  Company.  He  tried 
diligently  to  collect  the  money  that  he  had  coming, 
and  it  must  be  borne  in  mind  that  he  never  at  any  time 
went  back  into  the  possession  of  the  equipment  and  op- 
erations at  Barry  Arm,  but  on  the  contrary,  the  Co- 
lumbia lAimber  Company  had  everything  it  wanted, 
and  was  operating  at  full  blast.  The  only  trouble  that 
Agostino  &  Socha  had  was  trying  to  locate  Thomas 
Morgan,  the  pi'esident  of  the  Columbia  Lumber  Com- 
pany, and  make  him  pay  off.  Mr.  Morgan,  having  ex- 
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actly  what  he  wanted,  was  as  ehisive  as  the  man  in  the 
})roverbial  invisible  suit.  Finally,  Mr.  Butcher  did 
.i>et  him  located  by  telephone,  and  did  get  him  in 
Anchorage.  Wherein,  he  did  agree  to  pay  $10,000.00 
to  the  plaintiffs,  but  Mr.  Butcher  prepared  the  con- 
tract, and  Agostino  signed  it,  and  it  was  sent  to  Mr. 
Morgan,  but  so  far  as  the  evidence  shows,  it  was  never 
signed  by  Mr.  Morgan  until  after  this  suit  was  filed 
and  Mr.  Agostino  testified  positively  that  he  never 
did  see  the  original,  or  a  copy  of  that  contract,  that 
was  signed  by  the  Columbia  Lumber  Company,  acting 
by  and  through  Thomas  Morgan,  or  anyone  else,  until 
on  the  witness  stand  in  the  trial  of  this  case.  This 
was  only  an  offer  of  compromise  which  was  made  in 
good  faith  on  the  part  of  Agostino,  and  dodged  and 
evaded  by  the  Columbiai  Lumber  Company,  acting 
through  its  president,  Thomas  Morgan,  and  I  imagine 
the  jury  did  not  helieve  Thomas  Morgan  when  he 
evasively  testified  concerning  the  signing  of  this  con- 
tract. When  he  couldn't  remember  just  when  he  signed 
it,  or  under  what  circumstances  he  signed  it,  and  after 
all,  admitted  that  he  had  never  paid  a  cent  under  the 
terms  of  said  contract  and  had  don(>  iiothing  to  com- 
ply therewith.  Therefore,  there  was  no  written  con- 
tract that  became  binding  on  Agostino  as  there  was 
no  signing  and  executing  of  it  by  the  defendant,  Co- 
lumbia Lum})er  Company;  and  no  delivery  thereof  to 
Agostino;  none  of  the  payments  made;  none  of  the 
teiTTis  mentioned  in  the  contract,  were  ever  met  or 
complied  with  by  the  defendant,  Columbia  Lumber 
Company.  Possibly  the  jury  believed,  which  they  had 
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a  perfect  right  to  do  under  the  evidence,  that  the  sign- 
ing of  this  contract  was  an  after-thought  on  the  part 
of  the  defendant,  after  tliis  suit  was  at  issue.  This  is 
especially  true  since  the  answer  sworn  to  by  this  same 
Thomas  Morgan  on  the  2nd  day  of  June  1949,  and 
especially  page  23  Tr.,  states  that,  he  executed  this 
contract  as  president  for  the  Columbia  Luml^er  Com- 
pany and  left  certain  checks  with  J.  L.  McCarrey,  Jr., 
of  Anchorage,  Alaska,  on  the  10th  day  of  July,  1948. 
Then  the  exhibit  introduced  shows  that  it  was  signed 
on  the  29th  day  of  July,  1948,  by  Bruno  Agostino,  but 
when  it  was  signed  by  the  Columbia  Lumber  Company, 
does  not  show  on  the  exhibit.  All  of  the  evidence  is 
to  the  effect  that  it  was  first  executed  by  Bruno  Agos- 
tino and  acknowledged  l^efore  Harold  J.  Butcher,  a 
Notary  Public.  This  is  borne  out  by  the  fact  that  the 
acknowledgment  on  the  exhibit  attached  to  the  defend- 
ant's answer  on  which  the  case  was  tried  shows  an  ac- 
knowledgment on  the  29th  day  o:^  July,  1948,  by 
Bruno  Agostino,  but  the  instrument  itself  shows  no 
acknowledgment  at  any  time  hy  Tliomas  Morifav.  {Tv. 
35.)  Then  attached  to  that  instrument  is  a  letter  that 
Mr.  Morgan  claims  to  have  written  to  Mr.  Harold  J. 
Butcher  under  date  of  July  19,  1948,  and  signed  by 
Thomas  Morgan,  President,  Columbia  Lumber  Com- 
pany in  which  Mr.  Morgan  states:  ''I  have  signed  a 
check  in  the  sum  of  $3,300.00,  and  left  it  with  Mr. 
C.  D.  Summers".  This  is,  of  course,  specifically  con- 
trary to  the  answer  signed  and  sworn  to  by  Mr.  Mor- 
gan, that  he  left  checks  with  Mr.  McCarrey  in  the 
amount  of  $5,000.00,  on  the  10th  of  July,  1948. 
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In  the  letter  that  Mr.  Morgan  had  introduced  in  evi- 
dence, as  above-described  which  is  found  at  page  36 
Tr.,  wherein  he  states:  "I  am  sure  you  would  not  ex- 
pect me  to  sign  it  without  a  definite  understanding 
as  to  what  the  $10,000.00  is  going  to  purchase'',  he 
there  again  contradicts  his  sworn  answer  in  which  he 
stated  that  he  did  sign  and  execute  it  on  behalf  of  the 
Columbia  Lumber  Company  on  the  10th  of  July,  1948, 
and  then  in  his  testimony  (Tr.  387),  he  testified  that 
on  July  10th  or  11th,  while  in  Anchorage  and  before 
he  went  to  Whittier  he  signed  tlio  contract  and  the 
checks  and  left  them  with  Mr.  ]\IcCarrey,  his  attoi'uey. 
Yet,  no  one  ever,  at  any  time  before  the  trial  ever 
delivered  a  signed  original  or  a  signed  copy,  of  the 
contract  to  either  Agostino  or  Socha,  and  the  fii'st  time 
either  ever  saw  it  was  during  the  trial. 

Maybe  the  juiy  could  see  by  the  evidence  that  the 
overt  act  of  the  defendant  clearly  shows  a  scheme  and 
an  effort  on  the  part  of  the  Columbia  Lumber  Com- 
pany to  get  what  it  wanted,  and  to  pay  nothing  to  the 
plaintiffs.  Under  the  circumstances  set  forth  in  the 
record,  we  sincerely  contend  that  there  is  no  merit 
in  the  fifth  assigmnent  of  error. 
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VI. 

AS  TO  THE  SIXTH  ASSIGNMENT  OF  ERROR,  WHICH  IS  AS 
FOLLOWS:  THE  COURT  ERRED  IN  PERMITTING  TESTI- 
MONY OVER  APPELLANT'S  OBJECTION  AS  TO  THE  CON- 
TENTS OF  AN  ALLEGED  TELEGRAM  PURPORTING  TO 
GRANT  APPELLEES  A  CONTINUATION  OF  THEIR  TIMBER 
PERMIT. 

In  answer  to  the  above  assignment,  we  will  set  forth 
in  detail,  the  testimony  concerning  this  telegram, 
which  will  show  conclusively  to  this  Honora'ble  Court, 
that  there  were  no  objections  made,  and  that  the  evi- 
dence originally  introduced  went  in  without  objec- 
tions (Tr.  223)  : 

''Q.  Did  Mr.  Agostino  show  you  any  papers  or 
anything  at  that  time  showing  that  he  did  have  a  tim- 
ber purchase  there? 

A.  Yes,  he  showed  us  a  telegram  he  received  from 
the  Forest  Service. 

Q.  Do  you  remember  whether  or  not  he  gave  you 
that  telegram  to  take  back  with  you? 

A.    Yes. 

Q.     And  who  did  you  give  the  telegram  tof 

A.  Mr.  Rowell  has  that  telegram  in  his  possession 
at  that  time. 

Q.  Can  you  remember  the  contents  of  that  tele- 
gram ? 

A.  Well,  not  word  for  word,  it  was  a  telegram 
from  the  Juneau  office  stating  that  he  had  a  continu- 
ation of  his  timber  sale  of  250,000. 

Q.  Then  what  did  you  do  with  the  boats  at  the  time 
you  and  Ted  were  together  there,  where  did  you  go 
after  this  conversation?  (130) 

A.     We  went  back  to  Whittier. ' ' 
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Then  later,  at  the  time  Mr.  Lambert  was  testifying 
on  redirect  examination,  the  following  took  place ;  first 
we  call  your  attention  to  an  objection  stated  by  Mr. 
Boochever  (Tr.  582)  : 

''Mr.  Boochever.  Object  to  as  improper  rebuttal 
testimony. 

The  Court.     Objection  is  sustained. 

Q.  (by  Mr.  Ross).  Do  you  recall  seeing  any  tim- 
ber at  all  in  between  a  site  where  Agostino  and  Socha 
had  cut  out  trees  on  the  east  side  of  Mosquito 
Creek  at  Barry  Arm  Camp  and  the  place  where  you 
started  cutting  timber  for  Columbia  Lumber  Com- 
pany? 

Mr.  Boochever.  Object  to  that  (]uestio]i  for  the 
same  reason  and  also  for  the  further  reason  it  is  a 
leading  question.  (534) 

The  Court.     Objection  is  sustained. 

Q.  (by  Mr.  Ross).  I  will  ask  you  then,  Mr.  Lam- 
bert, was  there  any  merchandisable  timber  standing 
between  Agostino 's  old  cutting  and  where  Columlna 
Lumber  Company  starting  cutting  ? 

Mr.  Boochever.     Same  objection. 

The  Court.  Same  ruling.  The  matter  was  covered 
fully  in  examination  in  chief. 

Q.  (by  Mr.  Ross).  Mr.  Lambert,  do  you  recall  see- 
ing a  telegram  in  the  office  of  the  Columbia  Lumber 
Company  at  Whittier  in  the  spring  a])out  March  or 
April,  sometime  in  the  spring  of  1948,  addressed  to 
Bruno  Agostino? 

Mr.  Boochever.  01)ject  to  that  (|uestion  for  the 
same  reason,  Your  Honor. 
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The  Coui't.  I  do  not  recall  whether  that  question 
was  asked  or  not,  and  therefore  the  objection  is  over- 
ruled. 

Q.  (by  Mr.  Ross).     Answer? 

A.  I  saw  that  telegram  that  Mr.  Agostino  gave 
me,  that  I  took  to  the  Columbia  Lumber  Company  of- 
fice and  I  left  it  there. 

Q.     Mr.  Agostino  gave  you? 

A.     Yes. 

Q.     Where  did  Mr.  Agostino  give  it  to  you? 

A.    At  Bariy  Arm.  (535) 

Q.     Do  you  know  about  what  time  that  was? 

A.     It  was  sometime  in  March. 

Q.    Was  it  1948? 

A.     1948,  yes. 

Q.     Who  was  the  telegram  from,  Mr.  Lambert? 

A.     From  the  Forest  Service  in  Juneau. 

Q.     Did  you  read  the  telegram? 

A.    Yes. 

Q.  Will  you  state  to  the  jury  what  was  in  that 
telegram  ? 

Mr.  Boochever.  Object  to  that  as  hearsay,  Your 
Honor. 

The  Court.  Telegram  must  'be  accounted  for  he- 
Pore  any  secondary  evidence  can  be  offered  upon  it. 

Mr.  Boochevei*.  But  the  secondary  evidence  is  some- 
thing which  someone  in  The  Forest  Service  sent  to 
Mr.  Agostino.  It  is  irrelevant  and  hearsay  anyway 
whether  it  is  in  writing  or  oral. 

The  Court.  Official  comnnmication  upon  the  sub- 
ject— upon  anything   concerning  the   sulxject   of  the 
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action  I  think  would  be  admissible.  The  objection  is 
overiiiled. 

Q.  (by  Ml".  Ross).     Go  ahead  and  answer? 

A.     Well,  the 

The  Court.  Don't  answer.  There  is  no  proof  as  to 
where  the  telegram  is.  Mr.  Agostino  is  here. 

Q.  (by  Mr.  Ross).  Do  you  know  what  became  of 
the  telegram  that  was  delivered  to  Bruno  Agostino  ? 

A.  The  last  I  saw  of  it  was  in  the  Columbia  Lum- 
ber Company  office  at  Whittier. 

Mr.  Ross.     I  ask  you,  counsel,  for  this  telegram. 

Mr.  Boochever.  I  wish  to  state  we  have  asked  I 
for  all  telegrams  and  all  communications  about  this; 
matter  from  Whittier  and  we  have  never  receivedl 
or  been  able  to  obtain  any  copy  of  such  a  telegram  or' 
any  other  telegram  w^hich  is  bearing  on  this  case. 

Q.  (by  Mr.  Ross).  Do  you  know  where  that  tele- 
gram is  now,  Mr.  Lambert? 

A.    No. 

Q.     Did  you  read  that  telegram? 

A.    Yes. 

Q.     State  to  the  jury  what  was  in  that  telegram  ? 

A.  Well,  it  was  informing  Mr.  Agostino  that  he 
had  a  continuation  of  his  timber  sale  and  the  exact 
wording  of  it,  T  can't  remember  but  that  was  the  text 
of  it. 

Q.     It  was  a  continuation  of  the  timber  sale? 

A.    Yes. 

Q.     Y(ni  mean  at  Barry  Arm? 

A.     At  Barry  Arm. 
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Q.     Aiid  that  was  in  March  of  1948,  1  l^eUeve  you 
say? 
A.     Yes.   (537)^' 

It  is  quite  apparent  that  the  objection  made  by  Mr. 
Boochever,  that  it  was  improper  rebuttal  testimony, 
was  never  again  repeated  after  Mr.  Ross  demanded 
counsel  for  the  Cohmibia  Lumlu^r  Company  to  pro- 
duce tlie  telegram  from  their  files.  It  will  be  noted  by 
the  last  five  questions  and  answers,  that  this  testimony 
was  never  objected  to  and  especially  when  the  evi- 
dence was  first  put  in  as  shown  by  Tr.  223;  no  ob- 
jection whatever  was  made,  and  the  evidence  was  all 
in,  and  all  that  took  place  later  was  perfectly  harm- 
less, and  the  only  reason  for  objecting  to  it,  was  that 
it  was  improper  rebuttal  testimony,  and  if  it  was  im- 
proper rebuttal,  and  the  Court  had  erred  in  admitting 
it,  it  was  a  perfectly  harmless  error,  and  there  would 
be  no  reason  for  reversing  the  law  suit,  since  the  testi- 
mony that  was  objected  to  by  Mr.  Boochever,  was 
practically  all  excluded  by  the  Court,  and  the  last 
five  questions  and  answers  were  the  only  parts  of  the 
testimony  of  this  witness  with  reference  to  the  con- 
tents of  the  telegram  that  was  given  after  any  objec- 
tions had  formerly  been  made,  and  these  last  five  ques- 
tions were  not  objected  to,  })ut  were  apparently 
thought  to  be  competent  by  the  attorneys  for  the  de- 
fendant and  in  truth  and  in  fact,  they  were  competent. 
The  evidence  all  was  to  the  effect  that  the  defendant 
had  the  telegram  in  its  possession,  and  that  Mr.  Ross, 
one  of  the  counsel  for  the  plaintiffs,  requested  Mr. 
Boochever  of  counsel  for  the  defendant,  to  produce 
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the  telegram,  and  there  was  no  vshomng  made,  or  at- 
tempted to  be  made,  that  the  telegram  was  not  in  the 
possession  of  the  defendant,  to  contradict  the  posi- 
tive testimony  of  the  witness,  Kenneth  D.  Lambert, 
that  the  telegram  was  last  seen  in  the  office  files  of 
the  defendant  company  at  Whittier.  Therefore,  the 
evidence  of  the  contents  was  admissible,  since  the 
lack  of  ability  to  produce  the  best  evidence,  to- wit :  the 
telegram  itself,  was  clearly  accounted  for  by  the  fact 
that  the  defendant  itself  had  the  original  telegram  and 
failed,  neglected,  and  refused  to  furnish  it  upon  de- 
mand having  been  made  to  produce  it,  which  demand 
was  made  several  days  since  the  first  evidence  of  Mr: 
Lambert  went  in  (Tr.  223) ;  therefore,  the  witness 
had  a  perfect  right,  to  testify  to  the  contents  thereof  J 

And,  this  is  especially  true  since  the  same  testimony,' 
or  practically  the  same  had  gone  in  without  object! onsj 
(Tr.  223.) 

We  think  this  rule  to  be  so  well  settled  that  we  will 
quote  only  from  20  v4m.  Jttr.  414: 

"414.  Tclefframs — Where  an  issue  involves  facts; 
stated  in  a  telegram,  under  the  best  evidence  rule 
the  07'iginal  telegram,  if  available,  should  be  pro-* 
duced  as  proof  of  the  contents  of  the  message 
secondaiy  evidence  of  such  contents  is  admissible^ 
only  when  the  original  telegram  cannot  be  pro- 
duced." 

However,  there  was  no  objection  made  by  defendant 
that  is  sufficient  to  raise  this  question  on,  and  sincei 
it  was  not  timely  and  pro^jerly  raised  in  the  trial 
C'OUi't,  it  should  not  be  considered  here. 


61 


VII. 

IN  ANSWER  TO  ASSIGNMENT  OF  ERROR  SEVEN,  AS  FOLLOWS: 
THE  COURT  ERRED  IN  ALLOWING  APPELLEES  FURTHER 
TO  AMEND  THEIR  AMENDED  COMPLAINT  AFTER  APPEL- 
LEES HAD  RESTED  SINCE  THE  SECOND  AMENDED  COM- 
PLAINT WAS  BASED  ON  A  SUBSTANTIALLY  CHANGED 
CAUSE  OF  ACTION. 

The  amended  complaint  as  shown  (Tr.  2),  is  in  two 
causes  of  action.  While  the  second  cause  of  action  is 
shown  in  the  printed  transcript,  in  truth  and  in  fact, 
the  Court  made  an  order  striking  plaintiffs'  second 
cause  of  action,  on  a  motion  filed  by  the  defendant. 
An  exception  was  taken  by  the  plaintiffs  to  the  ruling 
of  the  Court,  and  the  case  went  to  trial  with  only  the 
first  cause  of  action  and  the  third  cause  of  action.  The 
first  cause  of  action  'being  'based  upon  an  oral  con- 
tract for  the  sale  and  purchase  of  the  plaintiffs'  prop- 
erty for  $25,000.00,  which  in  our  humble  opinion,  was 
sufficiently  proved  in  the  trial  of  the  case.  The  third 
cause  of  action  in  the  trial  Court's  opinion,  was  not 
quite  as  it  should  l^e  as  a  quantum  valehant  cause  of 
action,  and  therefore,  ordered  the  plaintiffs  to  file  a 
second  amended  complaint  which  is  found  at  page 
12  of  transcript,  and  is  purely  quantimi  valehant.  It 
should  be  noted  that  the  second  amended  complaint 
merely  follows  the  proof  that  w^as  put  in  without 
objections.  These  values  were  established  by  Lambert 
in  practically  every  instance,  and  I  think  in  all  but 
the  sawmill,  which  he  declined  to  fix  the  value  of, 
Jiowever,  the  value  of  the  sawmill  was  fixed  by  several 
jWitnesses,  including  at  least  one  of  the  defendant's 
witnesses,  and  the  amended  complaint  was  permitted 
ito  be  filed  to  confomi  clearlv  to  the  evidence  that  went 


62 


in  without  objections.  Plaintiffvs'  third  cause  of  action 
in  the  original  complaint  was,  in  oui'  humble  opinion, 
sufficient  as  a  quantum  mertdt,  or  quantum  valchant 
allegation.  It  alleged  that  the  defendant  became  in- 
debted to  the  plaintiffs,  became  obligated  and  bound 
to  pay  them  on  or  before  the  10th  day  of  Apiil  1948, 
the  smn  of  $25,000.00  on  account  of  logging  equip- 
ment, machinery,  buildings,  and  rights  to  plaintiffs' 
timber  permit,  sold  and  delivered  to  the  defendant  by 
the  plaintiffs  at  the  defendant's  request  in  the  Third] 
Judicial  Division  of  the  Territor}^  of  Alaska;  which] 
property  the  defendant  accepted  and  now  retains,  andl 
has  failed,  neglected,  and  refused  to  pay  for  the  same, 
or  any  part  thereof;  that  there  is  now  due  the  plain- 
tiffs from  the  defendant,  the  sum  of  $25,000.00,  to- 
gether with  interest  thereon  at  the  rate  of  six  per  cent 
(6%)  ])er  annum  from  the  10th  day  of  April,  1948. 

However,  we  believe  the  trial  Court,  by  allowing 
and  directing  the  filing  of  the  second  amended  com- 
plaint was  absolutely  correct,  in  that  there  was  not  ai 
specific  allegation  in  the  third  cause  of  action  in  the 
amended  complaint  as  to  the  actual  value  of  sej^arate 
items  and  articles  sold  and  delivered  by  the  plain- 
tiffs to  the  defendant,  there  being  just  a  general  infer- 
ence as  to  the  value  of  the  property  based  u])on  the 
allegation  of  sale  and  delivery  and  an  obligation  to 
pay  $25,000.00  Especially  is  this  true,  since  the 
rules  of  Civil  Procedure,  and  particularly  Rule  15, 
subdivisions  b  and  c,  thereof  would  not  only  author- 
ize and  empower  the  Trial  Judge  to  allows  the  trial 
amendments  as  made  here,  but  seem  to  urge  upon  him 
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the  necessity  of  allowinj;!:  tlieni.   Sii))paragraphs  b  and 

e  of  Rule  15,  are  as  follows: 

'*(b)  Amendfiioits  to  Coniform  to  the  Evi- 
dence. When  issues  not  raised  by  the  p1eadini]:s 
are  tried  by  ex])ress  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all  respects  as  if 
they  had  been  raised  in  the  pleadings.  Such 
amend))} ent  of  the  pleadings  as  man  ^^  necessai'if 
to  cause  them,  to  conform  to  the  evidence  and, 
raise  these  issues  may  he  mude  upon  motioyi  of 
any  party  at  any  time^  even  after  judgment;  hut 
failure  so  to  anient,  does  )iot  affect  the  result  of 
the  trial  of  these  issues.  If  evidence  is  objected 
to  at  the  trial  on  the  ground  that  it  is  not  within 
the  issues  made  by  the  pleadings,  the  court  may 
allow  the  pleadings  to  be  amended  and  shall  do 
so  freely  when  the  presentation  of  the  merits  of 
the  action  will  be  subserved  thereby  and  the 
objecting  party  fails  to  satisfy  the  court  that  the 
admission  of  such  evidence  would  prejudice  him 
in  maintaining  his  action  or  defense  upon  the 
merits.  The  court  may  grant  a  continuance  to 
enable  the  objecting  party  to  meet  such  evidence." 
(Emphasis  ours.) 

''(c)  Relation  Back  of  Amendments.  Whenever 
the  claim  or  defense  asserted  in  the  amended 
pleading  arose  out  of  the  conduct,  transaction,  or 
occurrence  set  forth  or  attempted  to  be  set  forth 
in  the  original  pleading,  the  amendment  relates 
back  to  the  date  of  the  original  pleading. ' ' 

Unquestionably,  the  rule  in  all  Federal  Courts  at  the 
time  of  the  trial  of  this  case  permitted  amendments  to 
the  pleadings  whenever  justice  would  be  better  served, 
and  the  Trial  Judge,  sitting  in  the  case  at  bar  had 
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heard  all  of  this  evidence  as  to  the  values  of  each  of 
the  articles  sold  and  delivered,  and  all  of  this  evidence 
went  in  without  objections,  both  plaintiffs  and  the  de- 
fendant laboring  under  the  conclusion  that  the  evi- 
dence was  correct  and  proper  and  was  purely  within 
the  pleadings  in  the  case. 

The  men  of  wisdom  in  adopting  the  rules  of  Federal 
Procedure  were  driving  hard  toward  the  point  of  elim- 
inating technicalities  of  old,  and  arriving  at  a  set 
of  rules  and  procedure  where  justice  could  be  speedily- 
done  and  when  they  established  Rule  61,  "Hannless. 
Error",  they  had  in  mind  such  matters  as  have  been 
raised  by  counsel  for  appellant  in  this  case.  We  take 
the  privilege  of  quoting  Rule  61  in  our  brief,  as  fol- 
lows: 

'  ^  Rule  61 .     Harmless  Error, 

No  error  in  either  the  admission  or  the  exclu- 
sion of  evidence  and  no  error  or  defect  in  any  rul- 
ing or  order  or  in  anything  done  or  omitted  by 
the  court  or  by  any  of  the  parties  is  ground  for  • 
granting  a  new  trial  or  for  setting  aside  a  verdict 
or  for  vacating,  modifying,  or  otherwise  disturb- 
ing a  judgment  or  order,  unless  refusal  to  takes 
such  action  appears  to  the  court  inconsistent  with 
substantial  justice.  The  court  at  every  state  of  the 
l^roceeding  must  disregard  any  error  or  defect  in 
the  proceeding  which  does  not  affect  the  substan- 
tial rights  of  the  pariies. ' ' 

It  is  too  apparent  for  need  of  discussion,  that  the 
first  cause  of  action  set  up  in  the  amended  complaint 
was  based  upon  contract  of  sale  for  a  specific  price, 
and  we  believe  that  at  the  close  of  plaintiffs'  testi- 
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mony,  that  we  had  proved  cause  of  action  number  one 
sufficiently  to  go  to  the  juiy  on  it;  however,  the  Trial 
Judge,  in  his  wisdom,  thought  that  it  was  necessary 
to  proceed  on  a  quantum  valebant  theory  as  the  evi- 
dence established  quantum  valehant,  or  qimntmn 
meruit,  sufficiently  and  did  allow  and  direct  the  filing 
of  an  amended  complaint.  It  should  be  borne  in  mind 
that  the  third  caus(^  of  action  set  up  in  the  amended 
complaint  as  it  originally  stood  was  based  upon  a 
sale  and  a  delivery  and  might  have  been  sufficient  as 
it  was,  but  due  to  the  ruling  oi'  the  Court,  the  second 
amended  complaint  was  filed  to  make  the  pleading 
comply  with  the  evidence  that  was  then  in,  and  had 
been  introduced  without  objection,  and  the  values  of 
the  articles  were  testified  to  by  both  plaintiffs  and 
defendant,  both  on  direct  and  cross-examination,  there- 
fore, the  trial  Court,  was  unquestionably  coiTect  in 
allowing  and  directing  the  filing  of  the  second  amended 
complaint. 


VIII. 

IN  ANSWER  TO  THE  EIGHTH  ASSIGNMENT  OF  ERROR,  WHICH 
IS  SET  UP  BY  APPELLANT,  AS  FOLLOWS:  THE  COURT 
ERRED  IN  DENYING  APPELLANT'S  MOTIONS  TO  STRIKE 
PORTIONS  OF  APPELLEES'  SECOND  AMENDED  COMPLAINT 
AND  MAKE  MORE  DEFINITE  AND  CERTAIN,  AND  TO 
STRIKE  PORTIONS  OF  APPELLEES'  REPLY,  SINCE  IM- 
PROPER ALLEGATIONS  HIGHLY  PREJUDICIAL  TO  APPEL- 
LANT, WERE  PERMITTED  TO  GO  TO  THE  JURY  BY  VIRTUE 
OF  THE  COURT'S  DENYING  THESE  MOTIONS. 

We  think  it  is  sufficient  to  call  the  Court's  atten- 
tion to  the  fact  that  a  long  motion  to  make  more  def- 
inite and  to  strike  filed  bv  the  defendant  was  never 
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presented  to  the  Court  and  we  call  your  attention 
specifically  to  the  long-drawn-out  answer  and  counter- 
claim filed  by  the  defendant  to  the  second  amended 
complaint,  commencing  on  page  18  of  the  transcript, 
and  extending  over  to  page  37,  and  the  matters  re- 
ferred to  in  the  plaintiffs'  reply  to  this  monstrosity, 
were  the  portions  attacked  by  the  motion,  but  we  have 
carefully  examined  the  record,  and  find  that  the  docket 
is  quite  clear  on  the  fact  that  the  trial  of  this  case 
started  May  31,  1949,  and  on  June  2,  the  defendant 
filed  a  motion  to  strike^  directed  against  the  second 
amended  complaint,  which  had  been  filed  earlier  on  the 
same  day,  see  date  of  filing  (Tr.  16),  and  on  the 
same  day  filed  an  answer  and  counter-claim,  see  filing 
date  (Tr.  37),  then  on  June  3,  plaintiffs  filed  their 
reply;  and  on  June  4,  defendant  filed  a  motion  to 
strike  portions  of  the  reply,  and  the  case  continued  on 
trial  until  June  8,  1949,  at  which  time  the  verdict  was 
rendered  for  the  plaintiffs,  and  at  no  time  in  the 
docket  is  there  the  slightest  indication  that  the  de- 
fendant ever  asked  the  Court  to  rule  upon  its  motion 
to  strike,  but  was  apparently  happy  with  events  as 
they  transpired.  Therefore,  it  would  be  grossly  unfair 
to  ask  this  Appellate  Court  to  pass,  for  the  first  time, 
on  the  defendant's  motion  to  strike  portions  of  the 
reply,  when  they  should  have  been  presented  to  the 
trial  Coui't,  if  the  defendant  had  any  confidence  in 
said  motion,  or  felt  that  any  prejudicial  results  might 
happen,  or  that  its  motion  should  be  sustained.  Then 
it  should  have  called  said  motion  for  hearing  before 
the  trial  Court.  Appellees  relying  upon  fonner  de- 
cisions of  this  Court,  will  not,  unless  requested,  by  this 
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Court,  further  argue  the  justice  of*  the  motion  to 
strike  referred  to  in  the  eighth  assignment  of  error, 
since  the  motion  was  never  presented  to  the  trial 
Court  and  was  waived  by  the  defendant,  and  should 
not  be  considered  for  the  first  time,  on  appeal. 


CONCLUSION. 

In  conchision,  please  permit  us  to  humbly  state, 
that  due  to  the  conduct  of  the  defendant  company,  and 
especially  due  to  the  fact  that  it  received  more  than 
dollar  for  dollar  in  actual  value  under  the  terms  of 
its  purchase,  that  this  appeal  is  not  taken  in  good 
faith,  but  is  apparently  for  the  purpose  of  further 
harassing  and  annojdng  this  pair  of  old  gentlemen, 
who  are  now  traveling  on  the  downward  slope  of  life, 
and  who  have  lost,  so  far  as  the  evidence  shows,  their 
life  savings  to  the  Columbia  Lumber  Company,  and 
were  only  able  to  induce  a  jury  to  render  a  judgment 
for  them  for  a  little  more  than  half  the  actual  value 
of  the  benefits  taken  bj^  the  defendant.  And,  in  this 
conclusion,  permit  me  to  quote  the  Alaskan  statute 
which  authorizes  and  empowers  the  judge  of  the  Dis- 
trict Court  to  allow  and  assess  in  favor  of  the  pre- 
vailing party,  a  reasonable  attorney's  fee,  which 
statute  is  as  follows: 

"55-11-51.  Compensation  of  Attorneys.  The 
measure  and  mode  of  compensation  of  attorneys 
shall  be  left  to  the  agreement,  expressed  or  im- 
plied, of  the  parties ;  but  there  may  be  allowed  to 
the  prevailing  party  in  the  judgment  certain  sums 
by  way  of  indemnity  for  his  attorney  fees  in  main- 
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taining  the  action  or  defense  thereto,  which  allow- 
ances are  termed  costs.  (C.L.A.  1913,  p.  1341; 
C.L.A.  1933,  p.  4061.)'' 

75  Fed.  (2d)  692  holds: 

"what  is  a  reasonable  attorney's  fee,  is  not  a 
question  for  the  jury,  no  evidence  thereon  is  nec- 
essary". Fomo  V.  Coil,  CCA.  9,  1935,  75  Fed. 
(2d)  692,  and  later  in  the  case  of  Pilgrim  v. 
Grant,  9  Alaska  417. 

We  feel  that  the  small  fee  of  $250.00  allowed  to  the 
plaintiffs  by  the  Trial  Judge,  should  be  raised  to  a 
sum  commensurate  with  the  many,  many  days  of  labor 
performed  by  plaintiffs'  attorneys  in  this  case,  'both  in 
the  trial  Court  and  on  this  appeal. 

We  also  feel  that  the  trial  Court  was  duty  bound 
to  allow  plaintiff's  interest  on  the  amount  found  due  by 
the  Court  wherein  he  deleted  the  interest.  (Tr.  98.) 

This  was  all  raised  on  the  cross-appeal  of  the  ap- 
pellees and  is  properly  before  the  Court  for  consider- 
ation. 

Dated,  Anchorage,  Alaska, 
May  3, 1950. 

Respectfully  submitted, 
Bailey  E.  Bell, 
Herman  H.  Ross, 
Attorneys  for  Appellees  and  Cross-AppeUants, 
Bruno  Agostino  and  Stanley  Socha. 
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REPLY  BRIEF  TO  BRIEF  OF  APPELLEES 

AND 
ANSWERING  BRIEF  ON  CROSS=APPEAL 
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PRELIMINARY  STATEMENT. 

This  case  arises  out  of  an  alleged  sale  of  property 
by  appellees  to  the  appellant  company  on  or  about 
March  24,  1948.  Since  the  Honorable  Court  below 
found  that  there  was  no  express  contract  of  sale,  it 
became  necessary  for  appellees  to  prove  an  implied 
sale  as  a  result  of  appellant's  taking  possession  of  ap- 
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pellees'  property.  The  situation  is  complicated  by  the 
fact  that  in  June,  1948,  Mr.  Morgan,  president  of  ap- 
pellant company,  and  Mr.  xigostino,  representing  the 
appellees,  entered  into  an  oi'al  agreement  for  the  sale 
of  the  property  involved  in  this  case,  which  agreement 
was  reduced  to  writing  by  Mr.  Agostino's  attorney. 
(Tr.  462.) 

After  this  June  agreement,  and  in  reliance  thereon, 
a]3pellant  actually  took  possession  of  the  property 
until  it  was  notified  by  appellees  that  the  a])pellees 
revoked  the  contract  (Tr.  196,  392),  whereupon  ap- 
appellant  returned  the  j^roperty. 

Appellees  did  not  sue  on  the  contract  of  June, 
1948,  but  during  the  trial  many  loose  statements  were 
made  to  the  effect  that  appellant  took  possession  of 
the  property.  With  the  possible  exception  of  appel- 
lant's having  a  crew  land  a  scow  in  an  unoccupied 
portion  of  a  tideland  pond,  however,  there  is  no  evi- 
dence of  appellant's  taking  possession  of  any  of  the 
appellees'  property  on  or  al^out  March  24,  1948.  Much 
of  the  conflict  in  the  evidence  can  be  resolved  by 
noticing  the  pertinent  dates  involved;  that  is,  the  date 
of  the  implied  sale,  March  24,  1948,  on  which  ap- 
pellees base  their  entire  case,  and  the  date  of  the 
contract  of  sale  repudiated  by  appellees,  June,  1948. 
It  then  becomes  apparent  that  there  was  no  evidence 
to  support  the  verdict  of  the  jury  since :  (1)  To  estab- 
lish an  implied  sale,  ai^pellees  had  to  prove  possession 
by  appellant  and  there  is  no  evidence  of  such  posses- 
sion by  appellant  on  or  about  March  24,  1948;  (2) 
Appellant  took  possession  only  after  and  in  further- 


ance  of  the  contract  of  June,  lfM8;  and  (3)  The  con- 
tract of  June,  1948,  was  rejnuliated  by  appellees. 

Appellant  respectfully  disagrees  with  appellees' 
interpretation  of  the  evidence  set  forth  in  the  state- 
ment of  fact  in  appellees'  brief;  but  since  this  Hon- 
orable Court  is  well  able  to  ascertain  the  true  facts 
from  the  record  and  exhibits,  no  further  statement 
will  be  made  other  than  to  mention  the  obvious  tactics 
of  appellees  in  attempting  to  distort  the  evidence  so 
as  to  create  sympathy  for  themselves  and  to  vilify  the 
appellant. 

Appellant  feels  that  an  impartial  reading  of  the 
evidence  will  show  that  appellees,  having  finished 
logging  at  Barry  Ann,  were  determined  to  keep  ap- 
pellant out  of  the  area  unless  an  exorbitant  price  was 
paid  to  appellees  for  property  not  needed  by  the  ap- 
pellant. The  evidence  further  shows  that  appellant, 
far  from  attempting  to  cheat  appellees  out  of  their 
propei*ty,  made  no  false  representations;  and  that, 
when  a  contract  was  entered  into  in  June,  appellant 
in  good  faith  attempted  to  complete  the  agreement 
mitil  the  absence  of  appellees'  attorney  and  appellees' 
revocation  of  the  contract  caused  appellant  to  with- 
draw at  considerable  loss. 


ARGUMENT. 

I. 

THERE  WAS  NO  EVIDENCE  TO  SUPPORT  THE  VERDICT  OF 
THE  JURY,  WHICH  VERDICT  WAS  MANIFESTLY  AGAINST 
THE  EVIDENCE  AND  WAS  THE  RESULT  OF  PASSION, 
PREJUDICE,  SYMPATHY,  OR  MISTAKE. 

Counsel  for  appellees  have  taken  the  liberty  of 
labeling  appellant's  fivst  ])oint  as  tin-  one  ])rii!cinal]y 
relied  upon  for  reversal.  While  ai)pellant  feels  that 
the  verdict  was  not  supported  by  the  evidence,  this 
point  is  by  no  means  the  only  basis  for  I'eversal,  as 
was  made  clear  by  appellant's  brief  in  main. 

Counsel,  in  answering  the  first  point  raised  in  ap- 
pellant's brief,  quoted  from  a  portion  of  the  trial 
judge's  oral  opinion  on  defendant's  motion  for  a  di- 
rected verdict  at  the  close  of  plaintiffs'  evidence  in 
chief.  (Appellees'  Brief,  page  27.)  This  statement  of 
the  trial  Court,  which  was  made  before  the  appellant 
presented  any  e^ddence  and  therefore  was  based  en- 
tirely on  appellees'  testimony,  of  course  has  no  bear- 
ing on  the  legal  argument  as  to  whether  there  was 
adequate  evidence  to  support  the  verdict  of  the  jury 
and  has  been  inserted  for  the  sole  purpose  of  attempt- 
ing to  prejudice  appellant  with  this  Honorable  Court. 

The  legal  ])ro])ositi()ns  stattnl  in  a])pcllant's  brief 
in  main  are  so  well  established  that  no  further  author- 
ities need  be  cited  in  their  support.  Appellees  a])par- 
ently  find  fault  with  the  cases  cited  for  not  involv- 
ing the  same  factual  situation  as  the  subject  case.  Ob- 
viously the  factual  situation  in  tlu^  subject  case  is 
unique;  but,  when  the  well-established  principles  of 
law  in  regard  to  reversing  verdicts  not  supported  by 


the  evidence  are  applied  to  this  case,  it  is  appellant's 
respectful  contention  that  the  verdict  in  this  case 
should  be  set  aside. 

The  crux  of  the  arij^unient  in  regard  to  whether 
there  is  evidence  to  support  the  verdict  of  the  jury  in 
this  case  depends  on  whether  the  evidence,  when  most 
favorably  viewed  from  appellees'  standpoint,  proves 
an  acceptance  of  the  property  by  the  appellant  on  or 
before  March  24,  1948.  It  is  significant  that  appellees 
in  their  brief  show  no  taking  of  possession  other  than 
by  general  statements  applicable  to  the  admitted  pos- 
session under  the  June  contract. 

The  evidence  reveals  that  all  that  appellant  did 
prior  to  July,  1949,  was  to  authorize  a  logging  crew 
to  land  in  the  unoccupied  tidal  waters  at  the  mouth 
of  Mosquito  Creek.  This  action  of  appellant  cannot 
be  construed  as  a  taking  of  possession  of  appellees' 
property  so  as  to  make  appellant  liable  on  an  implied 
in  fact  contract  of  sale.  Accordingly,  the  verdict  is 
not  supported  by  the  evidence  and  should  be  reversed. 


II. 

THE  HONORABLE  TRIAL  COURT  ERRED  IN  GIVING  INSTRUC- 
TION NO.  5  OVER  APPELLANT'S  OBJECTION,  SINCE  THAT, 
INSTRUCTION  PERMITTED  THE  JURY  TO  CONCLUDE  THAT 
LANDING  A  SCOW  IN  THE  UNOCCUPIED  PORTION  OF 
TIDEWATER  POND,  IN  WHICH  APPELLEES  HAD  PLACED 
A  FEW  PILINGS,  CONSTITUTED  A  TAKING  OF  POSSESSION 
OF  APPELLEES'  PROPERTY  BY  APPELLANT  SO  AS  TO 
COMPLETE  A  SALE. 

In  answeriiic;  appellant's  ai'criiment  on  this  point, 
appellees  make  numeTous  statements  as  to  the  faetual 
situation  without  su])[)ort  of  reFerenees  to  the  tran- 
script. A])pellant  must  res])ectfully  disagree  ^^ith  ap- 
pellees' statement  of  facts  in  regard  to  the  tidewater 
pond  in  which  a  scow  owned  hy  appellant  was  landed 
by  Mr.  Lambert.  As  mentioned  in  appellant's  opening 
brief,  the  evidence  was  conflicting  as  to  the  nature  oi 
this  tidewater  pond  and  the  improvements  made  to  it 
if  any.  Mr.  Agostino  stated  that  approximately  thirty 
hand-driven  piles  had  been  placed  in  a  portion  of  th( 
pond,  but  that  no  other  work  had  been  done  upon  th< 
pond.  (Tr.  162,  163.)  Despite  appellees'  brief  to  the 
contrary,  (see  page  37  thereof),  Mr.  Agostino  himseli 
expressly  testified  that  there  were  no  improvements 
surrounding  the  pond.  (Tr.  184.) 

Mr.  Morgan  testified  in  regard  to  the  pond  as  fol- 
lows : 

a*  *  *  f\^QYQ  -yy^g  Yio  piling  except  a  few  little  set 
posts  in  front  of  the  so-called  saw  Tnill."  (Tr. 
409.) 

Pictures  of  the  pond  were  introduced  into  evidence 
by  the  appellees  (see  Exhibits  4,  10,  12,  16,  17,  19  and 
24),  and  this  honorable  Court  may  judge  for  itself 


from  these  exhibits  and  the  testimony  as  to  the  actual 
nature  of  the  improvements  placed  there  by  appellees. 
In  any  event,  there  was  not  one  particle  of  evidence 
indicating  that  the  scow  was  landed  or  that  appellant 
took  possession  of  a  portion  of  the  pond  on  which 
there  were  improvements  placed  by  appellees. 

In  the  face  of  the  conflict  of  evidence  in  regard  to 
the  nature  of  the  pond,  and  the  necessity  for  the  ap- 
pellees  to   prove   that   appellant   took   possession   of 
appellees'  ])roperty  on  or  about  March  24,  1948,  the 
trial  Court's  instruction  in  regard  to  the  effect  of  the 
scow's  landing  in  a  ]i)ortion  of  the  pond  became  of 
paramount    importance.    The    instruction    as    given 
hinged  on  the  definition  of  "actual  possession",  which 
the  Court  stated  gave  a  superior  right  to  the  tidelands. 
Instruction  No.  5  defined  actual  possession  as  follows: 
''Such  actual  possession  is  usually  manifested  by 
structural   improvements   or   even   by   fences   or 
posts  or  pilings.   But  exclusive  uninterrupted  and 
long  continued  possession  and  use  for  other  pur- 
poses ma}^  give  such  superior  right  provided  there 
is  real  and  actual  possession." 

Admittedly  there  were  some  pilings  placed  in  a 
portion  of  this  natural  tidewater  pond  by  the  appel- 
lees. The  Court's  instruction,  by  stating  that  actual 
possession  is  manifested  by  pilings  without  further 
explanation  to  the  effect  that  a  few  pilings  in  a  por- 
tion of  the  pond  would  not  give  a  superior  right  to 
the  entire  pond,  was  tantamount  to  permitting  the 
jury  to  find  for  the  appellees  even  though  the  jury 
found  that  appellant  merely  landed  a  scow  in  an  im- 
occupied  portion  of  a  tidewater  pond. 


Appellees,  in  their  In-ief,  apparently  question  the] 
taking  of  proper  exception  to  the  trial  Court's  in- 
struction. Tn  addition  to  submitting-  two  requested 
instructions  which  correctly  state  the  law  (Defend- 
ant's requested  instructions  luunher  XX  (Tr.  64)  and 
XXYI  (Tr.  67),  counsel  for  appellant,  in  the  portion 
of  the  transcript  quoted  by  appellees  in  their  brief  at 
pages  44  and  45,  expressly  excepted  to  tb.e  Court's 
instruction  on  this  point.  It  is  also  to  be  noted  that 
exception  was  taken  to  the  Court's  refusal  to  give 
instructions  nural^ers  XX  and  XXVI. 

The  cases  cited  by  appellees  in  an  attempt  to  justify 
the  Court's  instruction  all  deal  vnth  littoral  rights  and 
are  inapplicable  to  the  subject  case  since  appellees 
were  not  in  possession  of  the  upland  property  abutting 
on  these  tidelands.  This  is  made  clear  by  Mr.  Ago- 
stino's  testimony  in  regard  to  appellees  upland  im- 
provements.  He  stated: 

"Q.  Where  was  the  pond  or  log  pond  as  you 
call  it,  where  was  that  Avith  reference  to  your 
regular  camp? 

A.  It  is  a  thousand  feet  from  the  bunkhouse 
on  the  east  side."  (Tr.  163.) 

There  was  no  shomng  of  any  possession  of  upland 
property  closer  to  this  ]Dond  than  one  thousand  feet. 
Certainly  appellees  had  no  littoral  rights  which  were 
involved  in  this  suit. 

The  case  of  Young  v.  Fitzgerald,  4  Alaska  52,  cited 
by  appellees,  involved  an  upland  owner  whose  ingress 
and  egress  from  his  property  was  blocked  by  pilings 
placed  by  the  plaintiif .  The  Court  held,  at  page  55 : 


a*  *  *  |j-|.^|  ^^^^1^  piles  ill  tlio  condition  they  were 
left  by  the  plaintiff  were  calculated  to  interfere 
and  obstruct  the  free  access  of  the  defendants 
from  their  upland  holdings  to  such  navigable 
water  across  the  shore  land." 

And  at  page  56,  the  Court  stated: 

''There  was  no  evidence  *  *  *  whatever  that  they 
had  ever  been  divested  of  any  littoral  right. 

The  piles  placed  in  the  shore  by  the  plaintiff  in- 
terfered with  defendant's  free  access  to  the  waters 
of  Grastineau  Channel  *  *  *." 

Similarly,  the  case  of  McKloskey  v.  Pacific  Coast 
Co.,  160  Fed.  974,  deals  entirely  with  the  question  of 
littoral  rights  and  interference  of  an  upland  owner^s 
right  of  ingress  and  egress. 

The  other  case  cited  in  appellees'  brief,  Decker  v. 
Pacific  Coast  S.  S.  Co.,  164  Fed.  974,  while  also  dealing 
with  littoral  rights,  is  directly  adverse  to  appellees' 
contentions.  It  is  stated  in  the  first  syllabus  of  that 
ease  as  follows: 

''An  owner  of  lands  in  Alaska  which  border  on 
tidal  waters  has  no  title  to  the  soil  below  high- 
water  mark,  and  cannot  enjoin  the  maintenance 
of  a  wharf  or  other  structure  in  aid  of  navigation 
thereon,  unless  it  prevents  his  own  free  access  to 
the  navigable  waters." 

Appellant,  in  arguing  point  number  two  in  its  brief, 
pointed  out  the  Court's  failure  to  instruct  on  the  para- 
mount rights  of  the  United  States  and  those  holding 
rights  granted  by  the  government  to  tidelands  and  un- 
occupied portions  of  the  public  domain.    This  was  of 
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importance  since  appellant  had  a  g-overnment  permit 
to  go  upon  the  lands  involved  in  this  suit  and  to  cut 
timber  thereon  (Tr.  281,  282),  and  there  was  evidence 
to  show  that  appellees  had  no  timber  permit  in  March 
of  1948.  (Tr.  311.)  Appellant  expressly  excepted  to 
Instruction  No.  5  for  that  reason.  (Tr.  638,  639.) 

Appellees  do  not  deny  that  an  instruction  should 
have  been  given  on  this  point  but  attempt  to  circimi- 
vent  this  error  by  stating  that  no  exception  was  taken 
on  this  .ground.  Apparently  coimsel  overlooked  the 
fact  that  when  Instruction  No.  5  was  first  given,  coun- 
sel for  appellant  excepted  as  follows : 

''Mr.  Davis.  I  would  like  then  to  except  to  th( 
latter  paragraph  of  that  Instruction  5  insofar  ag 
the  talked  about  claim  of  possession  without  de- 
fining what  'possession'  is  and  (^ii  the  ground  we 
had  with  plaintiffs  equal  right  to  use  those  tide- 
lands  with  the  plaintiffs  exce})t  insofar  as  they 
have  excluded  them  from  the  public  domain. 
Mr.  Boochever.  There  is  nowhere  stated — 1\ 
states  in  line  11  that  if  you  find  in  this  case  thai 
plaintiffs  were  in  the  actual  possession  and  use  ol 
any  tidelands  then  in  that  event  they  were  entitled 
to  remain  in  possession  thereof  as  against  all  other 
claims  or  claimants  seeking  possession  of  such 
tidelands  from  the  plaintiffs,  because  it  is  a  well 
established  law  that  the  United  States  has  para- 
mount title  to  the  tidelands  and  a  right  under  the 
United  States. 
The  Court.  If  you  mention  the  United  States  anc 
mix  it  up  in  this  it  is  just  one  more  tiling-  Un^  th( 
jury  to  consider  and  the  United  States  is  not  in- 
volved in  this  case  at  all.  Counsel  is  (luitc  correct 
as  to  the  law  ])ut  I  don't  see  how — wliv  tlie  in- 
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stniction  should  properly  make  that  exception  in 

the  case  of  the  United  States. 

Mr.  Boochever.     Well,  at  least  as  far  as  the  public 

lands  above  tidelands,  the  rights  of  the  United 

States  are  of  great  relevancy  and  the  rights  of 

each,  we  feel,  is  very  essential,  which  should  be 

stated  in  this  case  as  it  goes  to  the  very  essence  of 

this  argument. 

The  Court.     T  think  that  is  covered  in  the  last  part 

of  5.  However,  you  have  your  exception." 

It  thus  appears  that  the  honorable  trial  Court  erred 
in  giA'ing  its  Instruction  No.  5,  both  in  regard  to  its 
definition  of  the  type  of  possession  giving  a  superior 
right  to  tidelands  and  in  regard  to  its  omission  of  any 
reference  to  the  paramount  rights  of  the  United  States 
and  one  having  a  permit  from  the  United  States  to  un- 
occupied portions  of  tidelands  and  the  public  domain. 


III. 

THE  DISTRICT  COURT  ERRED  BY  REFUSING  TO  INSTRUCT 
THE  JURY  THAT  KENNETH  LAMBERT  WAS  AN  INDEPEND- 
ENT CONTRACTOR  AT  ALL  TIMES  AFTER  APRIL  1,  1948 
SINCE  ALL  THE  ORAL  EVIDENCE  AND  THE  WRITTEN  CON- 
TRACT EXECUTED  BETWEEN  THE  APPELLANT  AND  LAM- 
BERT COULD  ONLY  BE  CONSTRUED  AS  ESTABLISHING  AN 
INDEPENDENT  CONTRACT  RELATIONSHIP. 

Counsel  for  appellees  do  not  dispute  the  fact  that 
as  a  matter  of  law  Kenneth  Lambert  w^as  an  independ- 
ent contractor  at  all  times  after  April  1,  1948.  Their 
answers  to  the  contention  that  the  Court  was  in  error 
in  leaving  this  question  to  the  jury  by  virtue  of  its 
instruction  6D  (Tr.  88  and  89),  are  that  the  point  is 
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immaterical,  the  Court's  instruction  thus  amounting  to 
harmless  error;  and  secondly  that  no  proper  exception 
was  taken  to  the  Court's  instruction  on  this  point.  Inj 
addition  counsel  make  the  same  irrelevant  and  mis- 
taken accusations  against  the  appellant  which  appear 
throughout  the  brief  for  appellees. 

Mr.  Morgan  is  accused  of  attempting  to  cheat  ap- 
pellees out  of  their  property.  The  eA'idence  to  the  effect 
that  appellant  did  not  want  appellees'  property,  that 
it  had  a  valid  right  granted  by  the  Forest  Service  to 
cut  timber  in  the  area  in  dispute,  and  that,  until  the 
contract  of  June,  it  never  considered  itself  to  have 
purchased  any  of  appellees'  property  and  had  ex- 
pressly forbidden  anyone  associated  with  appellant  to 
use  that  property,  is  completely  disregarded.  So  is  the 
evidence  that  appellees  had  no  further  intention  of 
logging  in  the  area  and  were  attempting  in  effect  to 
"hold  up"  appellant  in  an  effort  to  secure  an  exorbi- 
tant price  for  property  of  no  further  value  to  appel- 
lees. Of  course  these  considerations  have  no  basis  for 
being  a  part  of  a  legal  a])peal  brief  but,  in  view  of 
appellees'  loose  vstatements,  appellant  feels  obliged  to 
mention  them. 

Counsel  for  appellees  state  that  Mr.  Hooper,  an 
employee  of  Columbia  Jjumber  Company,  was  living 
in  the  cook  house  and  bunk  house  at  the  time  of  the 
trial,  without  pointing  out  that  Hooper  testified  that 
he  was  living  there  by  express  permission  of  Mr. 
Agostino.  (Tr.  341,  342.) 

They  further  state  as  a  fact  that  appellees'  timber 
to  the  northwest  of  their  camp  was  all  cut  and  that 
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the  logs  went  to  tlie  Colmiilna  Liini])OT  Com])any;  al- 
though tlie  testimony  of  Mr.  Jaeobson,  the  Forest 
Service  super\isor,  was  that  this  timber  had  not  been 
completely  cut  even  at  the  date  of  the  trial.  (Tr.  285.) 
Furthermoi'o,  the  testimoiiy  was  uncontradicted  that 
Mr.  Morgan,  president  of  ap])ellant  company,  in- 
structed Lambert  not  to  use  an}^  of  appellees'  prop- 
erty (Tr.  375,  533  and  598)  and  that  Lambert  was 
never  given  authority  by  Columbia  Lumber  Company 
to  cut  ajipellees'  timber.  As  a  matter  of  fact,  Mr. 
Jacobsen,  supervisor  for  the  Forest  Service,  and  Mr. 
McAllister  ]:)oth  tCvStified  that  appellees'  timber  was 
not  cut ;  but  assuming,  as  contended  by  appellees,  that 
it  was,  certainly  the  status  of  Mr.  Lambei*t  at  the 
time  of  the  cutting  was  material. 

He  testified: 

"A.     I  started  falling  timber  on  the  6th  day  of 
April. 

Q.     From  then  on  you  were  on  your  own  as  a 
contractor  ^ 
A.     Yes."  (Tr.  263.) 

Counsel  for  appellees  argued  throughout  the  trial, 
and  even  in  their  brief  on  appeal,  that  certain  timber 
of  appellees  was  cut  by  appellant;  and  it  appears 
strange  that  now  for  the  first  time  they  raise  the  ar- 
gument that  it  was  immaterial  whether  Lambert  was 
an  independent  contractor  or  an  employee  of  appel- 
lant at  the  time  this  timber  was  allegedly  cut. 

Moreover,  considerable  point  was  made  of  the  fact 
that  Lambert  had  ])orrowed  or  taken  some  barrels  of 
oil  from  appellees.    This  fact  impressed  the  jury  to 
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such  an  extent  that  a  juror  specifically  asked  a  ques- 
tion concerning:  those  barrels  (Tr.  435),  and  counsel 
for  appellees  mentioned  them  as  the  propei*ty  of  ap- 
pellees used  by  Ijambeii. 

Moreover,  the  honorable  trial  jud,2:e  was  of  the 
opinion  that  the  question  of  whether  Lambert  was  an 
independent  contractor  after  April  1  was  sufficiently 
material  to  warrant  an  instruction,  and  counsel  for 
appellees  did  not  object  that  this  instruction  was  un- 
necessary. Surely  appellant  was  entitled  to  a  correct 
instruction,  explaining:  to  the  jury  that  after  April  1, 
1948,  Lambert  was  an  independent  contractor  whose 
actions,  except  where  expressly  authorized,  were  not 
binding  on  appellant. 

The  only  other  answer  advanced  by  appellees  to  this 
error  of  the  trial  Court  is  so  y^atently  specious  as 
hardly  to  warrant  a  I'eply.  Although  counsel  for  ap- 
pellant repeatedly  raised  the  objection  of  Mr.  Lam- 
bert's status  throughout  the  trial,  submitted  instruc- 
tions to  the  Court  correctly  stating  the  law  as  to  his 
status  (see  Defendant's  Requested  Instructions,  No. 
XIV  (Tr.  62)  and  XXIV  (Tr.  66,  67)  and  record  of 
exceptions  taken,  signed  by  the  trial  judge),  and  ex- 
pressly excepted  to  the  Court's  leaving  this  question 
to  the  jury  after  the  Court's  instnictions  had  been 
given  to  counsel  (Tr.  643,  644),  the  learned  coimsel 
for  appellees  are  so  wanting  of  a  valid  answer  to  this 
point  that  they  state : 

"to  raise  a  backhand  question  of  this  kind  for 
the  first  time,  in  the  apijellate  court,  would  be 
extremely  unjust  to  the  trial  judge."  (Brief  of 
Appellees,  p.  49.) 
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It  is  hard  to  imacrine  how  tlio  objection  to  the 
Court's  failure  to  instruct  as  to  Mr.  Lambert's  status 
as  an  independent  contractor  could  have  been  more 
forcibly  drawn  to  the  trial  judo^e's  attention,  and  it  is 
respectfully  submitted  that  the  Court's  error  in  fail- 
ing so  to  instruct  the  jur}^  materially  prejudiced  ap- 
pellant and  may  well  have  been  the  reason  for  the 
jury's  erroneous  verdict. 


IV. 

THE  ALLEGED  ORAL  CONTRACT  OF  SALE  OF  MARCH  24,  1948, 
WAS  NOT  ENFORCEABLE  AS  FALLING  WITHIN  THE  PRO- 
VISIONS OF  THE  STATUTE  OF  FRAUDS,  ACLA  1949,  SEC- 
TION 29-1-12,  SINCE  THERE  WAS  NO  SUCH  ACCEPTANCE 
OR  RECEIPT  AS  TO  TAKE  THE  CONTRACT  OUT  OF  THE 
STATUTE;  AND  THE  COURT'S  INSTRUCTION  NO.  4  WAS 
ERRONEOUS  IN  STATING  UNDER  THE  CIRCUMSTANCES  OF 
THIS  CASE  THAT  "AN  ORAL  CONTRACT  FOR  THE  SALE  OF 
PERSONAL  PROPERTY  MAY  IN  LAW,  IF  PROVED,  BE  JUST 
AS  VALID  AND  ENFORCEABLE  AS  THOUGH  IT  WERE 
WRITTEN". 

Appellees  do  not  argue  with  the  legal  authorities 
cited  by  appellant  in  support  of  their  contention  that 
the  alleged  oral  contract  of  sale  of  March  24,  1948, 
was  unenforceable  under  the  provisions  of  Section 
29-1-12  ACLA  1949 ;  but  contend  there  was  a  delivery 
of  the  property  to  appellant  and  an  unequivocal  ac- 
ceptance by  it.  Since  the  facts  of  this  case  have  been 
discussed  at  some  length,  it  Avill  suffice  to  state  that 
once  the  distinction  is  made  between  the  actions  of 
appellant  on  or  about  March  24,  and  its  actions  after 
the  admitted  contract  entered  into  in  June,  1948,  it 
becomes  apparent  that  "on  or  about  March  24,  1948" 
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appellant  never  accepted  the  property  '*by  some  un- 
equivocal act  done  on  the  part  of  the  buyer  with 
intent  to  take  possession  of  the  goods  as  o\\Tier." 
Hmchman  v.  Lincoln,  124  U.S.  38. 

Counsel  for  appellees  state  that  there  is  no  better 
settled  rule  of  law  than  the  portion  of  the  Court's 
Instruction  No.  4  objected  to  by  appellant,  which 
stated : 

''Contracts  for  sale  and  purchase  of  personal 
property  are  sometimes  put  in  writing-,  l)ut  not 
always.  An  oral  contract  for  the  sale  of  property 
may  in  law,  if  proved,  be  just  as  valid  and  en- 
forceable as  though  it  were  written." 

They  cite  no  authorities,  allegedly  for  the  reason  that 
they  ''would  not  want  to  insult  the  intelligence  of  this 
high  Court".  (Brief  of  Appellees,  p.  49.) 

Appellant,  nevertheless,  is  obliged  to  state  that  it 
has  been  unable  to  discover  authorities  in  support  of 
appellees'  contention  in  that  regard,  where  as  in  the 
subject  case  it  is  undisputed  that  the  property  alleged 
to  have  been  sold  is  of  a  greater  value  than  $500.00 
and  the  pro^'isions  of  the  Statute  of  Frands  reciuire 
such  contracts  to  be  in  writing. 

An  oral  contract  of  sale  would  be  proved  when  there  : 
is  undisputed  testimony  as  to  the  words  constituting  • 
the  agreement  to  buy  and  sell.    Yet,  can  it  be  con- 
tended that  such   an   oral   contract  in  and   of  itself 
is  "valid  and  enforceable"  where  a  Statute  of  Frauds 
requires  such  contracts  to  be  in  writing? 

Despite  the  opinion  of  learned  counsel  for  appel- 
lees, appellant  believes  that  the  trial  Court  erred  in 
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giving  the  above  quoted  portion  of  Instruction  No.  4, 
and  it  is  to  he  noted  that  this  opinion  is  substantiated 
by  Corpus  Jutis  as  follows: 

"A  contract  of  sale  must  be  in  writing  where  it 
comes  within  the  provisions  of  the  Statute  of 
Frauds,  relating  to  the  sale  of  goods,  wares,  and 
merchandise,  which  provisions  are,  in  some  juris- 
dictions now  embodied  in  statutes  adopting  the 
Uniform  Sales  Act."  55  C.  J.  188. 

See  also  Ft.  Dearborn  Coal  Co.  v.  Borderland  Coal 
Sales  Co.,  7  Fed.  (2d)  441,  and  cases  cited  in  appel- 
lant's opening  brief,  page  45. 


V. 

ON  OR  ABOUT  JUNE  29,  1948,  THE  PARTIES  HERETO  ENTERED 
INTO  AN  AGREEMENT  FOR  THE  SALE  OF  THE  PROPERTY 
IN  QUESTION.  SINCE  THIS  AGREEMENT  WAS  REDUCED 
TO  WRITING,  SIGNED  BY  APPELLEES,  AND  SINCE  APPEL- 
LANT TOOK  POSSESSION  OF  THE  PROPERTY  UNDER  THE 
TERMS  OF  THIS  AGREEMENT,  THE  COURT  ERRED  IN  PER- 
MITTING EVIDENCE  TO  BE  INTRODUCED  OF  AN  ALLEGED 
PRIOR  INCONSISTENT  ORAL  AGREEMENT  INVOLVING  THE 
SAME  TRANSACTION. 

In  answer  to  appellant's  Argument  V,  appellees 
again  resort  to  sophistic  reasoning.  The  legal  authori- 
ties cited  by  appellant  are  not  disputed;  but  appellees 
base  their  answer  on  an  interpretation  of  the  evidence 
intended  to  show  that  Mr.  Morgan  did  not  sign  the 
contract  entered  into  in  June,  1948,  and  reduced  to 
writing  by  Mr.  Agostino's  attorney,  Mr.  Butcher.  As 
pointed  out  in  ap])ellant's  opening  brief,  it  was  imma- 
terial whether  the  contract  was  signed  })y  appellant  in 
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view  of  its  letter  of  July  19,  1948,  and  its  aetiona 
under  the  contract.  In  any  event,  however,  Mr.  Morgan 
testified  that  he  did  sign  the  contract  (Tr.  403) ;  but 
appellees  apparently  believe  it  is  of  i^^reat  siiiiiificance 
that  while  in  appellant's  answei'  it  is  stated  that  Mr. 
Morgan  signed  the  contract  *'on  or  about  the  lOtli  day; 
of  July,  1948"  (Tr.  23),  (not  ''on  the  10th  day  o: 
July,  1948"  as  stated  in  Brief  of  A]i])ellees,  ]).  53) 
in  cross-examination  Mr.  Morgan  answered  the  ques 
tion  as  to  when  he  signed  the  contract,  as  follows: 

''A.     The  exact  date  would  be  hard  to  state  be 
cause  it  was  some  time  in  July."  (Tr.  403.) 


The  specious  argument  is  inade  that  the  contract  if 
dated  July  29,  1948.  This  date  was  explained  by  al 
parties  involved  as  being  in  (MTor,  the  correct  dat( 
being  June  29,  1948,  as  admitted  on  i)age  12,  Brief  o: 
Appellees. 

Appellees'  counsel  also  considers  it  significniit  tha 
in  writing  to  Mr.  Butcher  on  July  19,  1948,  Mr.  Mor 
gan  stated  that  he  had  signed  a  check  in  the  sum  o: 
$3300.00  and  left  it  with  Mr.  Summers,  while  later  h( 
testified  that  he  had  signed  checks  in  the  sum  oi 
$5000.00  and  left  them  with  Mr.  McCarrey.  Mr 
Morgan  explained  that  additional  checks  which  wouh 
become  due  within  the  month  were  signed  and  lefl 
with  Mr.  vSchmidt,  who  took  care  of  the  matter  in 
place  of  Mr.  Summers,  and  that  they  were  to  be  deliv 
ered  to  Mr.  McCarrey  so  that  they  would  be  available 
when  due.  (Tr.  386  to  388.)  Of  course,  it  was  onlj 
necessary  to  refer  to  the  check  for  $3300.00  in  th< 
letter  to  Mr,  Butcher.    This  check  was  to  be  j>aid  t< 
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the  Clerk  of  the  Court  throup^h  Mr.  "Butcher ;  and  the 
testimony  is  clear  that  Mr.  Morgan  did  all  within  his 
power  to  contact  Mr.  Butcher  personally  and  that, 
when  that  failed,  Mr.  Mors^an  wrote  him  a  letter  ex- 
pressly accepting"  the  contract  and  providing  foi*  the 
payment  of  the  check  in  the  sum  of  $3300.00  as  soon 
as  a  list  of  the  property  was  furnished.  (Tr.  385.)  It 
is  true  that  Mr.  Morg-an  stated  in  the  letter  of  »Tuly 
19th,  written  after  he  had  failed  to  meet  with  Mr. 
Butcher  due  to  the  latter 's  absence,  that  Mr.  Butcher 
''would  not  expect  me  to  sign  it  wdthout  a  definite 
understanding  as  to  what  the  $10,000.00  is  going  to 
purchase."  This,  however,  is  not  inconsistent  with  his 
having  signed  the  contract  and  left  it  with  his  agent 
together  with  instructions  that  it  was  not  to  be  deliv- 
ered mitil  the  list  was  furnished. 

Mr.  Morgan  specifically  stated  m  this  letter : 
/'I  have  signed  a  check  in  the  sum  of  $3300.00 
and  left  it  with  Mr.  CD.  Summers  with  instruc- 
tions to  pay  it  to  the  clerk  of  the  court  upon  your 
gi^dng  him  an  acceptable  list  of  all  the  personal 
property  which  the  Columbia  Lumber  Company 
is  to  get  under  the  contract. ' ' 

That  is  hardly  the  type  of  letter  and  the  course  of 
action  that  would  be  taken  by  one  attempting  to  get 
out  of  paying  under  a  contract ;  since  it,  together  with 
appellant's  actions  in  taking  possession  of  the  prop- 
erty under  this  contract  in  July,  1948,  obviously  made 
the  agreement  binding  on  appellant  had  not  the  appel- 
lee revoked  it. 

The  terms  of  the  contract  having  been  orally  agreed 
upon,  reduced  to  writing,  signed  by  Mr.  Agostino  for 
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the  appellees,  and  accepted  by  the  appellant  by  its  tak 
ing  possession  of  the  property  and  by  its  letter  o: 
July  19,  1948,  it  was  error  foi;  th(;  trial  Court  to  per^ 
mit  testimony  of  a  prior  inconsistent  oral  agreement 


VI. 

THE  COURT  ERRED  IN  PERMITTING  TESTIMONY  OVER  APPEL 
LANT'S  OBJECTION  AS  TO  THE  CONTENTS  OF  AN  AL 
LEGED  TELEGRAM  PURPORTING  TO  GRANT  APPELLEES 
CONTINUATION  OF  THEIR  TIMBER  PERMIT. 

Appellees'  principal  answer  to  appellant's  argnmen 
VI  is  based  upon  the  contention  that  Mr.  T.ambert  ha( 
previously  testified  as  to  the  contents  of  the  telegram 
When  Mr.  Lambert  testified  originally,  the  cause  o: 
action  was  based  upon  an  express  contract.  Wha 
appellees  actually  owned  was  not  of  paramount  im 
poi*tance.  It  was  for  this  reason  that  no  objection  was 
made  to  Mr.  Lambert's  original  testimony  about  th( 
contents  of  the  alleged  telegram  extending  Mr.  Agos 
tino's  timber  peiTnit.  At  that  time  the  testimon] 
appeared  to  be  immaterial. 

On  Mr.  Lambert's  redirect  testimony,  the  cause  of 
action  had  been  amended  to  one  based  on  quantum 
valebant;  and,  since  ])art  of  appellees'  contention  om 
this  theory  was  based  on  the  allegation  that  appellant 
had  cut  some  of  appellees'  timber,  it  became  of  impor- 
tance to  show  whether  appellees  had  a  right  to  that 
timber  at  the  time  of  the  alleged  taking.  Thus  Mr. 
Jacobsen,  the  Forest  Service  Supervisor  of  this  area, 
testified  that  appellees'  timber  permit  had  expired  on 
December  31,  1947,  and  that  an  extension  was  not 
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granted  until  niidsiunmer  of  1948,  after  the  date  of 
the  alleged  implied  sale.  (Tr.  311.) 

Since  the  point  now  was  of  significance,  appellant 
objected  to  the  questions  asked  Mi\  Lambert  on  re- 
direct examination  as  to  the  contents  of  this  alleged 
telegram.  Objection  was  first  made  on  the  grounds 
that  it  was  improper  rebuttal  testimony.  The  honor- 
able trial  Court  erroneously  overruled  this  objection. 
(Tr.  583.)  The  question  was  then  objected  to  on  the 
grounds  that  testimony  by  Mr.  T^amliert  as  to  the  con- 
tents of  an  alleged  telegram  written  by  someone  in  the 
Forest  Service  was  hearsay.  Again  the  objection  was 
overruled,  and  this  incompetent  testimony  was  al- 
lowed. 

Counsel  for  appellees  apparently  take  the  position 
that  appellant's  counsel,  after  having  their  objections 
overruled,  were  required  to  repeat  their  objections 
when  the  question  was  repeated  after  the  Court's 
ruling.  Were  this  a  requirement,  trials  might  last 
endlessly  with  a  question  being  asked,  objection  made, 
overruled  by  the  Court,  question  repeated,  objection 
being  made  again,  etc.,  ad  infinituni. 

The  reference  to  20  Am.  Jur.  414,  cited  by  appel- 
lees, admittedly  is  an  accurate  statement  of  the  law 
where  a  telegram  is  admissible ;  but  it  in  no  way  alters 
the  hearsay  rule;  and  secondary  evidence  as  to  the 
contents  of  a  telegram  are  not  admissible  where  the 
telegram  itself  would  be  inadmissil^le  as  containing  a 
written  statement  made  by  one  not  a  party  to  the  suit. 
(See  cases  cited  in  appellant's  opening  brief,  pages 
e52,  53.) 
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Of  course,  it  is  imposible  to  ascertain  definitely 
what  evidence  materially  aifects  the  decision  of  g 
juiy;  Init  it  is  probable  that  the  Court's  error  in  ad- 
mitting this  testimony  just  prior  to  the  conclusion  oi 
the  case  prejudiced  appellant;  and  it  is  respectfully 
submitted  that  the  admission  of  this  testimony  con- 
stituted reversible  error. 


VII. 

THE  COURT  ERRED  IN  ALLOWING  APPELLEES  FURTHER  T( 
AMEND  THEIR  AMENDED  COMPLAINT  AFTER  APPELLEES 
HAD  RESTED,  SINCE  THE  SECOND  AMENDED  COMPLAINT 
WAS  BASED  ON  A  SUBSTANTIALLY  CHANGED  CAUSE  01 
ACTION. 

Appellees  rely  on  the  provisions  of  the  Rules  o: 
Procedure  of  the  District  Courts  of  the  United  States 
in  attempting  to  answer  point  VII  of  appellant's 
brief.  These  rules,  however,  did  not  become  applicabh 
to  the  Territory  of  Alaska  until  July  18,  1949.  (Se( 
48  USCA,  Section  103a.)  Accordingly,  at  the  time  oi 
this  trial  in  June,  1949,  the  District  Court,  for  th( 
Territory  of  Alaska  was  governed  by  the  provisions 
of  Section  55-5-76,  ACLA,  1949,  in  regard  to  amend 
ments  of  pleadings.  As  set  forth  in  appellant's  open 
ing  brief,  it  is  respectfully  submitted  that  the  amend- 
ment from  a  cause  of  action  based  on  express  contract 
to  one  based  on  quantmn  valehant  was  a  substantial 
change.  Ax^pellant  was  not  prepared  to  submit  evi- 
dence as  to  the  value  of  the  property  in  question  and 
accordingly  was  prejudiced  by  the  allowance  of  this 
amendment. 
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VIII. 

THE  COURT  ERRED  IN  DENYING  APPELLANT'S  MOTIONS  TO 
STRIKE  PORTIONS  OF  APPELLEES'  SECOND  AMENDED 
COMPLAINT  AND  MAKE  MORE  DEFINITE  AND  CERTAIN 
AND  TO  STRIKE  PORTIONS  OF  APPELLEES'  REPLY;  SINCE 
IMPROPER  ALLEGATIONS  HIGHLY  PREJUDICIAL  TO  AP- 
PELLANT WERE  PERMITTED  TO  GO  TO  THE  JURY  BY 
VIRTUE  OF  THE  COURT  S  DENYING  THESE  MOTIONS. 

Appellees  apparently  do  not  dispute  the  fact  that 
the  matters  objected  to  in  appellant's  motions  to 
strike  were  improper  and  prejudicial.  These  motions 
as  well  as  the  amended  pleadings  to  which  counsel 
refers  as  a  ''monstrosity"  had  to  be  prepared  during 
the  course  of  the  trial  as  a  result  of  the  amendment  of 
api^cllees'  amended  complaint.  Argument  was  had  in 
regard  to  tlie  motion  addressed  to  the  Second  Amended 
Complaint  and  the  trial  Court  denied  the  motion. 
(Tr.  299-300.)  The  motion  to  strike  portions  of  the 
reply  required  no  argument.  Moreover,  the  trial 
Court  waived  any  such  requirement  on  the  part  of 
counsel  to  request  a  hearing  on  this  motion,  as  appel- 
lees apparently  contend  was  necessary. 

"Mr.  Boochever.  May  it  please  the  Court,  we 
were  served  with  a  reply  in  this  matter  this 
morning  and  we  are  preparing  a  motion  in  regard 
to  that  reply.  It  hasn't  been  typed  yet.  T  must 
advise  Your  Honor  of  that  fact. 

The  Court.  All  of  these  matters  may  be  con- 
sidered as  having  been  presented  and  argued  and 
disposed  of  before  the  case  is  finally  disposed  of. 
Counsel  will  presei^'e  that  right."  (Tr.  377.) 

It  is  again  respectfully  submitted  that  the  matters 
contained   in   the    Second   Amended   Complaint   and 
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Reply  which  were  made  the  subject  of  Motions  to 
Strike  submitted  in  writing  by  the  appellant  were 
highly  prejudicial,  and  it  was  error  of  the  honorable 
trial  Court  to  deny  these  motions  and  permit  the  im- 
proper and  damaging-  portions  of  the  pleadings  to  go 
to  the  jury  during  its  deliberations. 


ANSWER  TO  CROSS-COMPLAINT. 
I. 

THE  ALLOWANCE  OF  ATTORNEYS'  FEES  BY  THE  TRIALI 
COURT  IS  A  MATTER  PECULIARLY  WITHIN  THE  DISCRE-1 
TION  OF  THE  TRIAL  COURT  AND  IN  THE  ABSENCE  OFI 
ABUSE  OF  DISCRETION  SHOULD  NOT  BE  REVERSED. 

Since  Bruno  Agostino  and  Stanley  Socha  have  been 
referred  to  as  appellees  throughout  this  l)rief  they  will 
be  so  referred  to  in  answering  their  cross-complaint. 

The  contention  is  made  that  the  District  Court's^ 
allowance  of  $250  for  attorneys'  fees  is  inadequate  in 
this  case.  As  stated  in  20  C. J.S.  462 : 

''If  the  amount  is  not  prescribed  by  statute  on 
agreement,  the  Court  has  the  power,  \\Hthin  thei 
limits  of  judicial  discretion,  to  fix  the  amount  ofl 
the  attorneys'  fees;  and  unless  it  is  shown  that^ 
the  Court  has  abused  its  discretion,  the  reviewing 
Court  will  not  interfere." 

This  honorable  Court  has  stated: 

"The  further  point,  in  connection  with  the  allow- 
ance of  this  attorney's  fee,  that  there  was  no  evi- 
dence as  to  a  reasonable  amount,  is  not  open  to 
examination.  If  it  were,  we  would  be  inclined  to 
hold  that  the  court  is  as  good  a  judge  of  i-eason- 
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ableness   of   attorney    fees    for   services   in    that 
court  as  anyone." 
Fonio  V.  Coyle,  75  F.  (2d)  692, 

Clearly  the  District  Judge  was  well  able  to  judge  a 
proper  attorneys'  fee  in  this  case,  and  there  is  no 
abuse  of  discretion  in  that  regard  so  as  to  warrant  a 
reversal  on  that  point. 


II. 

APPELLEES'  CONTENTION  THAT  INTEREST  IS  ALLOWABLE 
PRIOR  TO  THE  DATE  OF  JUDGMENT  IS  INCORRECT  SINCE 
SECTION  25-1-1,  ACLA,  1949,  PROVIDES  THAT  INTEREST  IS 
PAYABLE  ON  MATURED  ACCOUNTS  FROM  THE  DAY  THE 
BALANCE  IS  ASCERTAINED,  WHICH  IN  THE  SUBJECT 
CASE  WAS  THE  DATE  OF  THE  JUDGMENT. 

Although  counsel  for  appellees  contend  that  they 
were  entitled  to  interest  from  the  date  of  the  alleged 
sale  to  the  date  of  the  judgment,  it  is  noted  that  no 
cases  are  cited  in  support  of  this  contention.  Section 
25-1-1,  ACLA,  1949,  is  the  Alaska  Statutory  provision 
for  the  allowance  of  interest. 

This  section  provides: 

''Legal  Rate  of  Interest.  The  rate  of  interest  in 
the  Territory  of  Alaska  shall  be  six  per  centum 
per  annum,  and  no  more,  on  all  moneys  after  the 
same  become  due;  on  judgments  and  decrees  for 
the  payment  of  money;  provided  that  judgments 
and  decrees  hereafter  rendered  founded  on  con- 
tracts in  writing  j^roviding  for  the  payment  of 
interest  until  paid  at  a  specified  rate  exceeding 
six  per  centum  per  annum,  and  not  exceeding  ten 
per  centum  per  annum,  shall  bear  interest  at  the 
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rate  specified  in  such  contracts,  provided  that  such 
interest  rate  is  set  forth  in  the  .iud^inent  or  de- 
cree; on  money  received  to  tlie  use  of  anotlier  and 
retained  beyond  a  reasonable^  time  witliout  the 
owner's  consent  expressed  or  implied,  or  on 
money  due  upon  the  settlement  of  matui-ed  ac- 
counts from  the  day  the  balance  is  ascertained; 
on  money  due  or  to  become  due  where  there  is  a 
contract  to  pay  interest  and  no  rate  specified.  But 
on  contracts,  after  passage  and  approval  of  this 
Act,  interest  at  the  rate  of  eight  per  centum  may 
be  charged  by  express  agreement  of  the  parties, 
and  no  more." 

This  statutory  jjrovision  is  identical  witli  that  pro- 
vided in  the  1913  Session  Laws  of  Alaska,  c.  17,  except 
for  a  reduction  in  the  amount  of  interest  allowable. 
This  honorable  Court  has  interpreted  the  statute  as 
follows : 

''It  is  clear  that  in  the  amendment  of  1913  the 
Alaskan  Legislature  intended  to  provide:  First, 
for  interest  at  8  per  cent  on  all  money  after  the 
same  became  due ;  second,  for  8  per  cent  on  judg- 
ments and  decrees  for  the  payment  of  money  un- 
less the  judgment  was  based  upon  contract  pro- 
viding for  more  than  8  per  cent  and  not  exceeding 
12  per  cent  when  the  judgment  was  to  bear  inter- 
est at  the  contract  rate  to  be  specified  in  the  de- 
cree. The  balance  of  the  sentence  fixes  the  time 
when  the  money  becomes  due,  within  the  meaning 
of  the  first  clause  of  the  section." 

New  York  Alaska  Gold  Dredging  Co.  v.  Wal- 
hndge,  38  F.  (2d)*  199  at  page  205. 

The  statute  provides  that  interest  is  payable  ''on 
money  due  on  the   settlement  of  matured  accounts 
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from  the  day  the  balance  is  ascertained."  Although 
appellant  contends  that  no  amounts  should  be  due, 
even  though  the  judgment  of  the  Court  below  were 
considered  to  be  correct,  the  balance  due  was  not 
ascertained  until  the  date  the  judgment  was  rendered; 
so  that,  in  any  event,  interest  only  runs  from  that 
date. 


CONCLUSION. 

It  is  respectfully  submitted  that  appellees'  cross- 
complaint  should  be  regarded  as  naught;  and  that, 
because  of  the  erroneous  verdict  and  errors  com- 
mitted, the  judgment  of  the  District  Court  should  be 
reversed  and  the  case  remanded  to  the  Court  for 
entry  of  a  judgment  in  favor  of  appellant. 

Dated,  Juneau,  Alaska, 
June  9, 1950, 

Respectfully  submitted, 

Faulkner,  Banfdeld  &  Boochever, 
R.  Boochever, 

Attorneys  for  Appellant. 
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2  Riiis  Parker  vs. 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  47756 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RUIS  PARKER, 

Defendant. 

INDICTMENT 

The  Grand  Jury  Charges: 

Count  I. 

On  or  about  the  24th  day  of  November,  1948,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Ruis  Parker  did  knowingly 
receive  and  conceal  a  quantity  of  narcotic  drugs,  to 
wit:  Two  Hundred  Ninety-four  (294)  grains  of 
Opium  Prepared  for  Smoking  and  Seventy-five 
(75)  grains  of  Yen  Shee,  knowing  the  same  to  have 
been  imported  into  the  United  States  contrary  to 
law. 

All  in  violation  of  Section  174,  Title  21,  U.S.C. 
A  True  Bill 

/s/  THOMAS  H.  OLIN, 

Foreman. 
/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  VAUGHN  E.  EVANS, 

Asst.  U.  S.  Attorney. 

[Endorsed]  :    Filed  Dec.  29,  1948. 
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[Title  of  District  Court  and  Cause.] 

ARRAIGNMENT  AND  PLEA 

Before:  The  Honorable  John  C.  Bowen, 
District  Judge. 

Januar}^  3,  1949,  9:30  o'clock,  A.M. 

The  Court:  The  Court  has  before  it  the  Indict- 
ment in  the  case  of  the  United  States  of  America, 
Plaintiff,  vs.  Ruis  Parker,  Defendant.  Has  the 
defendant  received  from  the  United  States  Attorney 
a  copy  of  this  Indictment  against  him  ? 

Defendant  Parker:     Yes,  sir. 

The  Court :  Is  your  name  as  written  in  the  In- 
dictment; namely,  R-u-i-s  as  the  given  name  and 
P-a-r-k-e-r  as  the  family  name  your  true  and  correct 
name  ? 

Defendant  Parker :    Yes,  sir. 

The  Court:  The  defendant  is  now  in  person  be- 
fore the  Court,  is  that  true? 

Defendant  Parker:    Yes,  sir. 

The  Court:    With  his  counsel,  Judge  Pomeroy? 

Defendant  Parker:     Yes,  sir. 

The  Court :  Judge  Pomeroy,  do  you  agree  to  act 
for  this  defendant  as  his  counsel? 

Judge  Pomeroy :    Yes,  Your  Honor. 

The  Court:  Does  the  defendant  accept  Judge 
Pomeroy  as  his  counsel? 

Defendant  Parker:    That's  right. 

The  Court:  Does  the  defendant  waive  the  read- 
ing- of  the  Indictment  ? 
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Judge  Pomeroy:  The  reading  of  the  Indictment 
is  now  waived. 

The  Court:  Is  the  defendant  ready  to  enter  his 
plea? 

Judge  Pomeroy :  We  are  ready  to  enter  a  plea 
of  not  guilty,  if  the  Court  please,  giving  us  a  week 
for  the  opportunity  to  move  against  the  Indictment. 

The  Court:  The  right  for  seven  days  from  this 
date  to  move  against  the  Indictment  is  preserved, 
notwithstanding  the  plea  which  may  be  entered. 
What  is  the  defendant's  plea  to  this  Indictment, 
consisting  of  Count  I  and  only  Count  I,  guilty  or 
not  guilty? 

Defendant  Parker :    Not  guilty. 

The  Court:    Let  that  plea  be  entered. 

(Case  to  be  placed  on  assignment  calendar 
for  February  23,  1949.) 

[Endorsed]:     Filed  Jan.  6,  1949. 
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MOTION  TO  SUPPRESS  EVIDENCE 

Comes  Now  the  defendant,  Ruis  Parker,  by  his 
attorney  of  record,  Allan  Pomeroy,  and  hereby 
moves  this  Court  that  certain  property  which  is 
hereafter  more  particularly  described,  of  which  he 
is  the  ownei'  and  which  was  on  the  24th  day  of  No- 
vember, 1948,  from  his  premises  unlawfully  seized 
and  taken  from  him,  be  returned  to  him  and  that 
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it  be  suppressed  as  evidence,  as  well  as  any  evidence 
obtained  as  a  result  of  the  unlawful  search  and 
seizure.    Description  of  the  property: 

294  grains  of  Opium  prepared  for  smoking 
75  grains  of  Yen  Shee 

all  of  which  property  was  seized  against  the  will  of 
of  the  petitioner  and  without  a  search  warrant  or 
a  warrant  of  arrest,  and  prior  to  the  arrest  of  your 
petitioner  without  a  warant,  and  after  an  explora- 
tory search,  in  clear  violation  of  the  rights  of  your 
petitioner  under  the  provisions  of  the  Fourth  and 
Fifth  Amendments  to  the  Constitution. 

/s/  ALLAN  POMEROY, 

Attorney  for  Petitioner. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Piled  April  21,  1949. 
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PETITION  IN  SUPPORT  OF 
MOTION  TO  SUPPRESS 

Comes  Now  the  defendant,  Ruis  Parker,  residing 
at  Apt.  B,  12191/2  Yesler  Way,  in  the  City  of  Se- 
attle, Northern  Division  of  the  Western  District  of 
Washington,  and  states  and  alleges  as  follows : 

By  indictment  filed  in  the  Northern  Division  of 
the  Western  District  of  Washington,  I  was  in- 
dicted for  violating  Section  174,  Title  21,  U.S.C. 
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I  interjDosed  a  plea  of  ''Not  Guilty"  to  the  said 
charge. 

On  November  24,  1948,  I  was  lawfully  in  my  resi- 
dence at  Apt.  B,  12191/2  Yesler  Way,  in  the  City  of 
Seattle,  Washington ;  the  door  to  my  apartment  was 
locked  and  the  outside  door  to  the  apartment  build- 
ing was  locked;  that  I  was  asleep  in  my  apartment ; 
that  5  officers  walked  into  my  bedroom  and  awak- 
ened me  and  then,  over  my  objection,  then  searched 
the  premises  of  my  apartment.  In  this  search  the 
property  described  in  my  Motion  hereto  attached 
was  found  and  I  was  then  placed  under  arrest. 
The  said  agents  or  officers  had  no  right  to  enter 
my  premises  and  make  a  search  and  place  me  under 
arrest  without  a  warrant  of  arrest  or  a  search  war- 
rant. 

I,  therefore,  claim  that  my  rights  were  invaded 
in  the  seizure  of  my  personal  property  and  I  ask 
and  pray  for  the  return  of  that  property  and  that 
the  evidence,  if  it  is  intended  to  be  used  against  me, 
obtained  without  a  lawful  search  warrant  and  war- 
rant of  arrest,  be  suppressed,  as  my  rights  under 
the  provisions  of  the  Fourth  and  Fifth  Amendments 
of  the  Constitution  have  clearly  been  violated,  and 
I  respectfully  pray  for  the  follo^^dng  relief: 

1.  That  all  such  evidence  be  excluded  upon  the 
trial  of  the  action,  and  tliat  this  Honorable  Court 
now  make  its  order  of  suppression. 

2.  That  all  of  the  aforesaid  property  so  unlaw- 
fully seized  without  a  search  warrant  or  warrant 
of  arrest  which  was  obtained  from  me  by  means  of 
a  trespass  be  returned  to  me. 
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Dated  at  Seattle,  Washington,  this  16th  day  of 
April,  1949. 

/s/  RUIS  PARKER, 
Petitioner. 

State  of  Washington, 
County  of  King, 
City  of  Seattle — ss. 

Ruis  Parker,  above  named,  being  duly  sworn, 
deposes  and  says:  That  he  is  the  petitioner  herein, 
that  he  has  read  and  knows  the  contents  of  the  fore- 
going petition,  and  that  the  same  is  true  to  his  own 
knowledge. 

/s/  RUIS  PARKER. 

Subscribed  and  Sw^orn  to  before  me  this  16th 
day  of  April,  1949. 

[Seal]        /s/  MARIAN  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  April  21,  1949. 
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AFFIDAVITS  OF  ROBERT  W.  MORRIS,  ROB- 
ERT W.   WAITT,   ROBERT   R.   MUSSEL- 
MAN  AND  ANDREW  E.  ZUARRI 
Comes  now  the  plaintiff  United  States  of  America 
and  furnishes  herewith  affidavits  of  Robert  W.  Mor- 
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ris,  Robert  W.  Waitt,  Robert  R.  Musselman  and 
Andrew  E.  Zuarri  in  opjDOsition  to  the  Defendant's 
Motion  to  Suppress  Evidence. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney, 
/s/  VAUGHN  E.  EVANS, 

Assistant  U.  S.  Attorney. 

AFFIDAVIT  OF  ROBERT  W.  MORRIS 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

Robert  W.  Morris,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

I  am  a  Captain  of  the  Seattle  Police  Force  in 
charge  of  the  Felony  Detail. 

On  the  night  of  November  24,  1948,  I  was  in  my 
office  in  the  Police  Department  about  9:30  P.M. 
when  I  received  a  telephone  call  from  an  unknown 
party.  The  voice  on  the  telephone  stated  that  there 
was  an  unconscious  man  in  the  apartment  at  the 
head  of  the  stairs  on  the  Second  floor  at  12191/2 
Yesler  Way ;  that  the  man  looked  like  he  was  dying. 
The  voice  on  the  phone  refused  to  reveal  his  identity, 
but  stated  he  would  meet  the  officers  at  the  door. 

Since  I  was  just  about  to  leave  the  Police  De- 
partment with  my  detail,  I  decided  to  go  to  the 
address  given  by  the  voice  on  the  telephone  to 
investigate.  The  police  receive  calls  such  as  this 
every    day,    which   arise    from    assault,    attempted 
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suicides,  overdoses  of  sleeping  tablets,  food  poison- 
ings and  the  like. 

I  went  with  my  Squad  to  12191/2  Yesler  Way.  I 
left  two  men  in  the  car  and  took  two  men  with  me. 
The  building  at  this  address  is  an  apartment  house. 
The  front  door  was  unlocked,  as  are  the  front  doors 
of  most  apartment  houses.  We  walked  to  the  front 
door  and  up  the  stairs.  There  was  no  one  in  hall- 
ways or  on  the  stairs.  The  lights  were  on  and  visi- 
bility was  good. 

At  the  head  of  the  stairs  on  the  left  was  a  door 
which  was  open  about  a  foot.  I  pushed  the  door 
all  the  way  open  and  called  out  *'Is  anybody  home'?" 
No  response  was  heard.  We  w^alked  into  the  first 
room,  which  was  a  living  room,  and  found  no  one 
in  that  room.  I  called  out  three  or  four  times  ''Is 
anyone  home?"  as  we  walked  through  the  living 
room  into  the  dining  room.  There  was  no  response. 
There  was  a  door  leading  from  the  dining  room 
which  was  closed.  I  opened  this  door  and  saw  a 
man  lying  on  a  bed.  I  walked  on  in  and  as  I  did 
so  the  man  opened  his  eyes.  I  said  "What  seems 
to  be  the  trouble?"  The  man  on  the  bed,  whom 
I  later  learned  to  be  Ruis  Parker,  said  "There  it  is." 
I  said  "There  what  is?"  He  said  again  "There 
it  is,"  pointing  to  an  opium  smoking  outfit  on  the 
bed.  I  then  identified  myself  as  Captain  Morris  of 
the  Police  Department.  Parker  said  "Yes,  I  know, 
help  yourself."  I  had  never  seen  Parker  before, 
but  he  apparently  knew  me. 

The  outfit  was  examined  and  a  small  jar  of  opium 
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was  accompanying  the  outfit.  I  caused  the  i:)remises 
to  be  searched  and  found  294  grains  of  Opium  j^re- 
pared  for  smoking  and  75  grains  of  Yen  Shee. 

I  never  did  see  the  man  who  was  supposed  to  have 
made  the  telephone  call.  ^ 

Two  days  later,  I  called  the  Federal  Bureau  of 
Narcotics  and  turned  the  evidence  over  to  them. 

/s/  ROBERT  W.  MORRIS. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 


AFFIDAVIT  OF  ROBERT  W.  WAITT 

United  States  of  America, 
Western  District  of  Washing*ton, 
Northern  Division — ss. 

Robert  W.  Waitt,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

I,  Robert  W.  Waitt,  am  a  detective  on  the  Seattle 
Police  Force. 

On  November  24,  1948,  about  9:00  o'clock  in  the 
evening,  I  w^as  in  Captain  Morris'  office  with  other 
members  of  the  Felony  Detail.  We  were  just  get- 
ting ready  to  leave  when  Captain  Morris  got  a 
telephone  call.  When  Captain  Morris  got  through 
with  the  telephone  call,  he  said  "Come  on,  let's  go 
take  a  look,  a  man  has  been  poisoned."     I   said 
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"Where?"  Captain  Morris  said  "Meet  me  at  12th 
and  Yesler."  Detective  Zuarri  and  I  went  to  onr 
Police  car  and  drove  to  12th  and  Yesler.  Captain 
Morris  was  w^aiting  on  tlie  corner  when  we  got 
there.  As  w^e  met  Capt.  Morris,  Detective  Mussel- 
man  and  Detective  Ivy  came  up.  We  had  all  ar- 
rived from  the  Police  Station  by  three  cars,  as  w^e 
were  all  going  out  on  other  business  together. 

Capt.  Morris  said  to  myself  and  Detective  Mus- 
sel man  to  come  with  him  and  for  Detective  Zuarri 
and  Ivy  to  stay  downstairs. 

The  three  of  us  w^ent  into  the  main  entrance  of  an 
apartment  house.  The  door  was  not  locked,  which 
is  usual  in  most  apartment  houses  in  that  area. 
The  lights  were  on  and  visibility  was  good  in  all  the 
hallways.  We  saw  no  one.  We  went  up  the  stairs, 
Capt.  Morris  in  the  lead,  and  at  the  head  of  the 
stairs  on  the  left  was  a  door  which  w^as  open  about 
eight  inches.  Capt.  Morris  pushed  the  door  all  the 
wa}^  open  and  called  out  "Is  anybody  home?"  There 
was  no  response.  We  walked  on  into  the  living 
room,  through  an  arch  into  the  dining  room,  as 
Capt.  Morris  kept  calling  "Is  anybody  home?" 
Th^^re  was  no  response. 

'^^'here  w^as  a  door  which  was  closed  leading  from 
the  dining  room.  Capt.  Morris  opened  this  door 
and  walked  in.  There  was  a  light  on  in  this  room, 
but  no  other  lights  on  in  the  apartment.  However, 
the  rest  of  the  apartment  was  lighted  by  street 
lights. 

As  Captain  Morris  w^alked  in,  I  was  right  behind 
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him.  There  was  a  man  on  the  bed.  Capt.  Morris 
asked  the  man  a  question  and  the  man  said  "There 
it  is."  I  am  not  sure  just  what  Capt.  Morris  had 
asked  the  man,  but  I  believe  it  was  "AVhat's  the 
trouble?"  I  was  standing  at  the  foot  of  the  bed 
and  saw  an  opium  smoking  outfit  on  the  bed  near 
the  foot.  There  was  also  a  small  jar  of  opium  on 
the  bed.  Capt.  Morris  identified  himself  and  the 
man  whom  I  later  learned  to  be  Ruis  Parker  said 
**I  have  been  expecting  you,"  or  words  to  that 
effect. 

Capt.  Morris  asked  Parker  if  this  was  an  opium 
smoking  outfit  and  Parker  said  "Yes."  Capt.  Mor- 
ris placed  Parker  under  arrest.  We  then  searched 
the  apartment  and  fomid  294  grains  of  Opium  pre- 
pared for  smoking  and  75  grains  of  Yen  Shee.  T 
had  never  seen  or  heard  of  Ruis  Parker  before. 

/s/  ROBERT  W.  WAITT. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
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AFFIDAVIT  OF  ROBERT  R.  MUSSELMAN 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

Robert  R.  Mussehnan,  being  first  duly  sworn,  on 
oath  deposes  and  says : 

I,  Robert  R.  Mnsselman,  am  a  detective  with  the 
Seattle  Police  force  on  the  Felony  Detail. 

On  the  24th  of  November,  1948,  at  about  9:00 
P.M.  I  was  in  an  office  adjoining  Captain  Morris' 
office.  The  Felony  Detail  was  just  preparing  to 
leave  the  Station.  Capt.  Morris  called  in  to  me  and 
told  me  to  meet  him  at  12th  and  Yesler. 

When  I  arrived  at  12th  and  Yesler  with  Detective 
Ivy,  I  met  Captain  Morris,  Detectives  Zuarri  and 
Waitt,  who  had  gotten  there  before  me.  At  Capt. 
Morris'  orders,  Waitt  and  I  went  with  him  into  an 
apartment  house.  The  main  door  was  unlocked, 
which  is  the  usual  custom  in  this  area  of  Seattle 
until  10:00  P.M.  The  hallways  were  lighted  and 
there  was  no  one  in  sight.  We,  all  three,  went  up 
stairs,  Capt.  Morris  in  the  lead,  followed  by  De- 
tective Waitt,  then  myself. 

At  tlie  head  of  the  stairs,  Capt.  Morris  pushed  a 
door  open  to  his  left  and  called  out  "Is  anybody 
home?"  There  was  no  response.  Capt.  Morris  and 
Waitt  went  on  into  the  apartment  and  I  followed. 
Capt.  Morris  kept  calling  ''Is  anybody  home?"  As 
Capt.  Morris  and  Waitt  started  into  a  room  off  the 
dining  room,  I  went  on  back  into  the  kitchen  and 
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finding  no  one  there,  I  went  into  a  bathroom,  which 
also  leads  to  the  room  into  which  Capt.  Morris  and 
Waitt  had  gone.  I  entered  the  bedroom  where  Capt. 
Morris  and  AVaitt  were,  from  this  bathroom.  When 
I  came  into  the  bedroom,  Ruis  Parker  was  on  the 
bed  with  an  opium  smoking  outfit  beside  him.  Capt. 
Morris  was  ordering  Parker  to  get  dressed  as  I 
walked  in. 

At  Capt.  Morris'  orders,  I  assisted  in  searching 
the  premises,  where  we  found :  294  grains  of  Oi)imn 
prepared  for  smoking  and  75  grains  of  Yen  Shee. 

I  had  never  seen  Ruis  Parker  before  or  had  never 
heard  of  him  before.  I  was  never  told  why  we 
were  going  into  the  apartment,  but  was  just  told  to 
come  along. 

/s/  ROBERT  R.  MUSSELMAN. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
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AFFIDAVIT  OF  ANDREW  E.  ZUARRI 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

Andrew  E.  Zuarri,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

I,  Andrew  E.  Zuarri,  am  a  Detective  with  the 
Felony  Detail  of  the  Seattle  Police  Force. 

On  November  24,  1948,  I  was  in  Captain  Morris' 
office  about  9  to  9:30  P.M.  The  Felony  Squad  was 
about  to  leave  the  Station  when  Capt.  Morris  got 
a  telephone  call.  I  heard  none  of  the  conversation, 
but  when  he  finished  the  call,  he  got  up  and  said  to 
his  detail  "Come  on,  let's  go  take  a  look,  a  man  has 
been  poisoned,"  or  words  to  that  effect.  Some  one 
asked  where,  and  Capt.  Morris  said  "Meet  me  at 
12th  and  Yesler." 

I  went  with  Detective  Waitt  and  met  Capt.  Mor- 
ris at  12th  and  Yesler.  As  we  met  Capt.  Morris, 
Detectives  Ivy  and  Musselman  came  up  on  foot. 
Capt.  Morris  ordered  Ivy  and  myself  to  stay  out- 
side, that  he  would  call  us  if  he  needed  us.  Capt. 
Morris  took  Waitt  and  Musselman  and  went  in  to 
the  apartment  house  in  front  of  which  we  were 
standing.  The  door  was  unlocked,  as  are  most  apart- 
ment houses  in  vSeattle  until  about  10  P.M. 

A  few  minutes  later,  one  of  our  detail  called  to 
us  from  a  window  to  come  on  up.  We  went  up  to 
the  apartment  at  the  head  of  the  stairs.  We  as- 
sisted in  the  search  of  the  apartment  and  found: 
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294  grains  of  Opium  prepared  for  smoking  and  75 
grains  of  Yen  Shee. 

I  talked  to  Parker  while  we  were  making  the 
search.  He  stated  he  was  glad  that  this  had  haj)- 
pened  and  he  hoped  he  would  be  sent  somewhere 
to  take  a  cure.  He  seemed  to  be  glad  to  have  us 
search  his  apartment. 

/s/  ANDREW  E.  ZUARRI. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS. 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  April  26,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVITS  OF  RUIS  PARKER,  LOTTIE 
MORGAN  AND  ROBERT  D.  LEE  IN  AN- 
SWER TO  PLAINTIFF'S  AFFIDAVITS. 

Comes  Now  the  defendant,  Ruis  Parker,  and  fur- 
nishes herewith  affidavits  of  Ruis  Parker,  liottie 
Morgan  and  Robert  D.  Lee,  in  answer  to  the  affi- 
davits heretofore  filed  by  the  plaintiff. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  April  28,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  RUIS  PARKER 

State  of  Washington, 
County  of  King — ss. 

Ruis  Parker,  being  first  dul}^  sworn  on  oath, 
deposes  and  says:  That  he  is  the  defendant  in  the 
above-entitled  action,  that  he  has  read  the  affidavits 
of  Robert  W.  Morris,  Robert  W.  Waitt,  Robert  R. 
Musselman  and  Andrew  E.  Zuarri  heretofore  filed 
herein. 

That  he  states  on  the  night  of  November  24,  1948, 
he  was  in  his  apartment  at  1219%  Yesler  Way, 
Seattle,  Washington,  where  he  had  been  since  10 
A.M.  that  morning,  that  no  one  had  been  in  his 
apartment  during  the  entire  day  and  that  he  had 
not  been  outside  of  his  apartment  since  that  time, 
that  the  door  to  his  apartment  was  locked  during 
the  entire  day  and  was  locked  at  the  time  the 
officers  entered;  that  there  is  only  one  key  in  exis- 
tence for  this  lock  of  which  this  affiant  has  cogni- 
zance and  that  is  the  key  which  v^as  in  his  possession 
at  all  times;  that  regardless  of  what  may  be  usual 
in  apartment  houses,  the  outside  door  of  this  apart- 
ment wing  is  always  locked,  there  being  only  two 
apartments  inside  of  this  door  to  the  wing. 

That  when  this  affiant  was  awakened  by  Capt. 
Morris  and  the  other  officers,  Capt.  Morris  exhibited 
to  this  affiant  his  badge  and  stated  he  was  an  officer. 
That  this  affiant  said,  "there  it  is",  meaning  the 
opium   and  smoking  equipment,   since   this   opium 
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and  smoking  equipment  were  in  plain  sight  on  the 
bed.  The  officers  then  fonnd  some  ash  or  Yen  Shee. 
That  Capt.  Morris  asked  this  affiant  if  there  was 
any  more  opium  in  the  apartment  and  stated  to  this 
affiant  that  if  this  affiant  would  tell  him  where  any 
other  opium  was,  it  would  not  be  necessary  to  tear 
up  the  apartment  to  look  for  it.  This  affiant  was 
then  handcuffed  and  with  his  hands  behind  him, 
led  into  the  front  room  of  the  apartment  where  he 
was  seated,  and  the  officers  then  proceeded  to  tear 
up  the  apartment  looking  for  more  opium.  There- 
upon Capt.  Morris  came  into  the  room  and  told  this 
affiant  to  get  dressed  and  Capt.  Morris  said  to  this 
affiant,  ' '  Is  this  all  the  Opium, ' '  to  which  this  affiant 
replied,  ''Yes,"  whereupon  Capt.  Morris  said,  "It 
isn't  according  to  the  information  we  have." 

Any  allegations  made  b}^  the  officers  in  their 
affidavits  contrary  to  the  facts  in  this  affidavit  are 
hereby  denied  by  this  affiant. 

Further  affiant  sayeth  not. 

/s/  RUIS  PARKER. 
Subscribed  And  Sw^orn  To  before  me  this  27th  day 
of  April,  1949. 

[Seal]        /s/  MARIAN  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]  :    Filed  April  28,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LOTTIE  MORGAN 

State  of  Washington, 
County  of  King — ss. 

Lottie  Morgan,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  she  is  a  tenant  in  the  Lee 
Apartments,  located  at  1219%  Yesler  Way,  Seattle, 
Washington;  that  she  occupies  an  apartment  be- 
neath the  apartment  of  Ruis  Parker ;  that  these  two 
apartments  are  the  only  apartments  in  one  wing  of 
said  apartment  house;  that  the  outside  door  leading 
to  these  two  apartments  is  always  locked  and  has 
been  so  locked  for  more  than  ten  years. 

/s/  MISS  LOTTIE  MORGAN. 
Subscribed  And  Sworn  To  Before  Me  this  26th 
day  of  April,  1949. 

[Seal]        /s/  MARIAN  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]  :    Filed  April  28,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ROBERT  D.  LEE 

State  of  Washington, 
County  of  King — ss. 

Robert  D.  Lee,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  he  is  the  owner  of  the  Lee 
Apartments,  located  at  12191/2  Yesler  Way,  Seattle, 
Washington,  that  he  has  owned  the  property  since 
1945,  and  that  the  outside  door  leading  to  the 
apartments  occupied  by  Ruis  Parker  and  Lottie 
Morgan  is  always  kept  locked,  and  has  been  so 
locked  at  all  times  since  he  has  owned  said  property. 

/s/  ROBERT  D.  LEE. 
Subscribed  And  Sworn  To  before  me  this  26th 
day  of  April,  1949. 

[Seal]        /s/  MARIAN  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed] :    Filed  April  28,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ROBERT  W.  MORRIS, 
HENRY  L.  GIORDANO  AND  JOSEPH  E. 
GOODE. 

Comes  now  the  plaintiff  United  States  of  .Vmerica 
and  furnishes  herewith  affidavits  of  Robert  W. 
Morris,  Henry  L.  Giordano  and  Joseph  E.  Goode 
in  opposition  to  the  Defendant 's  Motion  to  Suppress 
Evidence. 

/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 

/s/  VAUGHAN  E.  EVANS, 

Assistant  U.  S.  Attorney. 


AFFIDAVIT  OF  ROBERT  MORRIS 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

Robert  W.  Morris,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  has  read  the  affidavit  of  Ruis  Parker 
dated  April  27,  1949. 

That  on  the  night  of  November  24,  1948,  the  front 
door  of  the  Apartment  House  located  at  12191/2 
Yesler  Way  was  unlocked,  and  the  door  leading  to 
the  apartment  occupied  by  Ruis  Parker  was  not 
only  unlocked,  but  was  open  approximately  one  foot. 

That  he  specifically  denies  having  said  '*It  isn't 
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according  to  the  information  we  have"  and  further 
specifically  denies  that  any  one  of  the  officers  who 
accompanied  him  made  any  such  statement,  or  had 
cause  to  make  any  such  statement. 

That  he  had  never  heard  of  Ruis  Parker  prior  to 
November  24,  1948,  at  the  time  he  arrested  him. 

/s/  ROBERT  W.  MORRIS. 
Subscribed  and  sworn  to  before  me  this  29th  day 
day  of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 


AFFIDAVIT  OF  HENRY  L.  GIORDANO 
AND  JOSEPH  E.  GOODE 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

Henry  L.  Giordano  and  Joseph  E.  Goode  both 
being  first  duly  sworn,  upon  oath  depose  and  say: 

That  they  are  Agents  of  the  Federal  Bureau  of 
Narcotics. 

That  on  April  28,  1949,  we  interviewed  Robert  D. 
Lee  who  executed  the  affidavit  dated  April  26,  1949 
in  support  of  the  motion  of  Ruis  Parker  to  suppress 
evideuce.  That  Robert  D.  Lee  stated  to  us  that 
what  he  meant  by  the  statement  in  his  affidavit  that 
the  door  leading  to  the  apartments  at  12191^  Yesler 
Way  was  "locked  at  all  times,"  is  that  it  is  cus- 
tomary for  that  door  to  be  locked. 
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That  Mr.  Robert  D.  Lee  further  stated  that  the 
lock  is  of  the  type  which  has  a  spring  latch  that 
operates  by  turning  a  knob  from  the  inside  and  a 
key  from  the  outside,  that  this  latch  can  be  held  in 
the  unlocked  position  by  pressing  a  catch  on  the 
lock,  which  would  cause  the  latch  to  remain  in  the 
unlocked  position,  that  there  is  no  automatic  closing 
device  on  the  door  but  that  it  must  be  pulled  shut  in 
order  to  be  locked. 

That  Mr.  Robert  D.  Lee  showed  us  the  lock  on  his 
door  which  he  stated  to  be  of  the  same  type  as  on 
the  door  at  12191/2  Yesler  Way.  That  Mr.  Robert  D. 
Lee  does  not  live  in  the  Apartment  house  at  that 
address,  but  that  he  lives  at  1635  King  Street. 

We  have  checked  the  records  of  the  office  of 
Justice  of  the  Peace  Guy  B.  Knott,  of  the  City  of 
Seattle,  and  find  that  Ruis  Parker  has  been  con- 
victed Nine  (9)  times  for  the  offense  of  possessing 
liquor  with  intent  to  sell  the  same,  the  dates  and 
disposition  of  the  said  convictions  being  listed  as 
follows : 

Feb.  2,  1940:  Fined  $150.00  and  costs  and  sen- 
tenced to  30  days,  jail  sentence  suspended. 

Feb.  13,  1940:    Fined  $100.00  and  costs. 

March  21,  1940:     Fined  $100.00  and  costs. 

April  12,  1940:     Fined  $100.00  and  costs. 

April  12,  1940 :  (two  separate  cases  on  this  date) : 
Fined  $100.00  and  costs. 
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July  16,  1940:  Fiiied  $150.00  and  costs. 

Sept.  20,  1940:  Fined  $125.00    and  costs. 

Feb.  25,  1941 :  Fined  $100.00  and  costs. 

May  28,  1943 :    Fined  $250.00  and  costs  and  sen- 
tenced to  90  days,  jail  sentence  suspended. 

/s/  HENRY  L.  GIORDANO. 

/s/  JOSEPH  E.  GOODE. 
Subscribed  and  sworn  to  before  me  this  28th  day 
of  April,  1949. 

[Seal]        /s/  VAUGHN  E.  EVANS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  April  30,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  GEORGE  R.  MOSLER 

State  of  Washington, 
County  of  King — ss. 

George  R.  Hosier,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  he  is  a  practicing  attorney 
in  the  City  of  Seattle;  that  he  has  been  familiar 
with  the  premises  known  as  12191/2  Yesler  Way, 
Seattle,  Washington,  since  1930.  During  that  time 
he  or  his  family  have  owned  said  apartments  until 
he  sold  said  apartments  to  Robert  D.  Lee  in  Sej)- 
tember,  1945. 
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That  during:  the  period  from  1930  to  September, 
1945,  the  outside  door  to  the  apartments  located  in 
the  wing  in  which  Ruis  Parker's  apartment  is  situ- 
ated, has  been  customarily  locked  at  all  times  and 
the  only  persons  having  an  authorized  key  to  said 
door  are  the  two  tenants  in  the  said  wing  and  the 
landlord. 

Further  Affiant  Sayeth  Not. 

/s/  GEORGE  R.  MOSLER. 
Subscribed  And  Sworn  To  before  me  this  30th 
day  of  April,  1949. 

[Seal]        /s/  MARION  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  May  2,  1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  SUBPOENA  IN  A  CASE 

The  Clerk  of  said  Court  will  issue  Subpoena  for 
the  following-named  persons  to  appear  before  said 
Court,  at  the  United  States  Court  Rooms,  1017 
U.  S.  Court  House,  Seattle,  at  10  o'clock,  a.  m.,  on 
the  5th  day  of  May,  1949,  then  and  there  to  testify 
in  behalf  of  the  United  States. 


26  Ruis  Parker  vs. 

Robert    W.    Morris,    Detective    Captain,    Police 
Dept.,  Seattle. 

Andrew  E.  Zuarri,  Detective,  Police  Dept.,   Se- 
attle. 

R<)])ert  W.  Waitt,  Detective,  Police  Dept.,  Seattle.— 

E.  F.  Ivey,  Detective,  Police  Dept.,  Seattle. 
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Robert   R   Musselman,   Detective,   Police   Dept., 
Seattle.  | 

Hugo  Ringstrom,  Government  Chemist,  Federal 
Office  Bldg.,  Seattle. 

F.  O'Leary,  Police  Property  Clerk,  Police  Dept., 
Seattle. 

This  4th  day  of  May,  1949. 

J.  CHARLES  DENNIS, 
United  States  Attorney. 

[Endorsed] :    Filed  May  4,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  SUPPRESS 

This  matter  having  come  on  duly  and  regularly 
for  hearing  upon  the  motion  of  the  defendant  Ruis 
Parker  for  an  order  suppressing  evidence,  the  plain- 
tiff being  represented  by  J.  Charles  Dennis,  United 
States  Attorney  for  the  Western  District  of  Wash- 
ington, and  Vaughn  E.  Evans,  Assistant  United 
States  Attorney  for  said  district,  and  the  defendant 
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being  represented  by  his  counsel,  Allan  Pomeroy, 
and  the  Court  having  considered  the  i^leadings  and 
affidavits  herein  filed  and  having  heard  the  argu- 
ments of  counsel,  the  Court  fuids  from  the  evidence 
that  the  police  officers  who  seized  the  narcotics  from 
the  home  of  the  defendant  Euis  Parker  were  acting 
upon  an  emergency  and  had  no  knowledge  or  sus- 
picion of  any  violation  of  the  Federal  Narcotic  Laws 
nor  any  reason  for  securing  a  search  warrant  until 
the  narcotics  were  discovered  in  the  defendant's  pos- 
session during  the  course  of  the  police  officers' 
investigation  of  an  emergency;  now,  therefore,  it  is 
hereby 

Ordered,  Adjudged  And  Decreed  that  the  motion 
of  the  defendant  Ruis  Parker  for  an  order  to  sup- 
press evidence  be  and  the  same  is  hereby  denied  in 
all  respects. 

The  defendant  is  allowed  an  exception  to  the 
findings  of  the  Court  and  the  ruling  upon  the  motion 
herein  entered. 

Done  In  Open  Court  this  6th  day  of  May,  1945. 

/s/  JOHN  C.  BOWEN, 

U.  S.  District  Judge. 
Presented  by: 

/s/  VAUGHN  E.  EVANS, 
Asst.  U.  S.  Attorney. 

[Endorsed]  :    Filed  May  6,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Robert  W.  Waitt,  Detective,  Police  Department, 
Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dence on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
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■ith  day  of  May,  A.  D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 
[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 
Received  May  4,   1949,   United   States  Marshal, 
Seattle,  Wash. 

Western  District 
of  Washington — ss. 

I  hereby  certify  and  return,  that  on  the  4th  day 
of  May,  1949,  I  received  the  within  Subpoena  and 
that  after  diligent  search  I  am  unable  to  find  the 
within-named  defendant  Robert  W.  Waitt  within 
my  district. 

J.  S.  DENISE, 

United  States  Marshal. 

By  /s/  JAMES  M.  SCHWENFIELD, 
Deputy  United  States 
Marshal. 
N.  B.,  Waitt  is  in  San  Franciscon  on  the  Rich 
case. 

[Endorsed] :    Filed  May  12,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Robert  R.  Musselman,  Detective,  Police  Depart- 
ment, Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
ajjpear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dence on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
4th  day  of  May,  A.  D.  1949,  and  in  the  HSrd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  4,  1949,  LTnited  States  Marshal, 
Seattle,  Wash. 
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EETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  4,  1949,  and  on  May  4,  1949,  at  Seattle,  Wash- 
ington, I  served  it  on  the  within-named  Robert  P. 
Musselman  and  left  a  true  copy  thereof  or  a  sub- 
pena  ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]. By  /s/  JAMES  M.  SCHWENFIELD, 
Deputy. 

[Endorsed]  :    Filed  May  12,  1949. 


[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Robert  W.  Morris,  Detective  Captain,  Police 
Department,  Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dence on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Hon  oral  )le  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
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4th  day  of  May,  A.  D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 
[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 
Received  May  4,   1949,   United   States   Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  4,  1949,  and  on  May  4,  1949,  at  Seattle,  AVash- 
ington,  I  served  it  on  the  within-named  Robert  W. 
Morris  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  M.  SCHWENFIELD, 
Deputy. 

[Endorsed]  :    Filed  May  12,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Andrew  E.  Zuarri,  Detective  Police  Department, 
Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dence on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
4th  day  of  May,  A.  D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  4,  1949,  United  States  Marshal, 
Seattle,  Wash. 
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EETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  4,  1949,  and  on  May  4,  1949,  at  Seattle,  AVash- 
ington,  I  served  it  on  the  within-named  Andrew  E. 
Zuarri  and  left  a  true  copy  thereof  or  a  suhpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  M.  SCHWENFIELD, 
Deputy. 

[Endorsed]  :    Filed  May  12,  1949. 


[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Hugo  Ringstrom,  Government  Chemist,  Federal 
Office  Building,  Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  tlie  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dences on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
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4th  day  of  ^lay,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  4,   1949,   United   States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  4,  1949,  and  on  May  4,  1949,  at  Seattle,  Wash- 
ington, I  served  it  on  the  within-named  Hugo  Ring- 
strom  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  M.  SCHWENFIELD, 
Deputy. 

[Endorsed]  :    Filed  May  12,  1949. 


[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  F.  O'Leary,  Police  Property  Clerk,  Police  De- 
partment, Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
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appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  5th  day  of  May  A.  D.  1949,  at  10  o'clock  A.  M. 
of  said  day,  then  and  there  to  testify  and  give  evi- 
dence on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
4th  day  of  May,  A.  D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  4,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  4,  1949,  and  on  May  4,  1949,  at  Seattle,  Wash- 
ington, I  served  it  on  the  within-named  F.  O'Leary 
and  left  a  true  copy  thereof  or  a  subpena  ticket  with 
the  person  named  above. 

J.  S.  DENISE, 
U.  S.  Marshal. 
[Seal]  By  /s/  JAIMES  M.  SCHWENFIELD, 
Deputy. 

[Endorsed]  :    Filed  :\ray  12,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To  Robert  W.  Waitt,  13219-lst  Ave.,  S.W.,  Seattle, 
Wash. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seatle,  in  said  district, 
on  the  23rd  day  of  May  A.  D.,  1949,  at  11 :00  o'clock 
A.  M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not 
to  depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
19th  day  of  May,  A.  D.,  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  JACK  W.  KOERNER, 

Deputy  Clerk. 
U.  S.  Marshal's  Criminal  Docket  No.  27885. 

Received  May  19,  1949,  United  States  Marshal, 
Seattle,  Wash. 
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RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
May  19,  1949,  and  on  May  19,  1949,  at  13219-lst, 
S.W.,  Seattle,  Washington,  I  served  it  on  the  within- 
named and  left  a  true  copy  there  or  a  sub- 

pena  ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed] :    Filed  May  23, 1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  SUBPOENA  IN  A  CASE 

The  Clerk  of  said  Court  will  issue  Subpoena  for 
the  following-named  persons  to  appear  before  said 
Court,  at  the  United  States  Court  Rooms,  1017  U.S. 
Court  House  in  Seattle  at  10  o'clock,  a.m.,  on  the 
2d  day  of  August,  1949,  then  and  there  to  testify 
in  behalf  of  the  United  States. 

Robert  W.  Morris,  Detective  Captain,  Police 
Dept.,  Seattle. 

Andrew  E.  Zuarri,  Detective,  Police  Dept., 
Seattle. 

Robert  W.  AVaitt,  Detective,  Police  Dept.,  Seattle. 
Robert   R.   Musselman,   Detective,   Police   Dept., 
Seattle. 
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Hugo  Ringstroni,  CTOverunient  Chemist,  Federal 
Office  Bldg.,  Seattle. 

Frank  O'Leaiy,   Police   Property   Clerk,   Police 
Dept.,  Seattle. 

This  25th  day  of  May,  1949. 

J.  CHARLES  DENNIS, 
United  States  Attorney. 

[Endorsed] :     Filed  May  25,  1949. 


[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To:  Andrew  E.  Zuarri,  Detective,  Police  Depart- 
ment, Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'clock 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
dei)art  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
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26tb  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 
Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Andrew  E. 
Znarri  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed]  :     Filed  May  31,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 
To:     Robert  W.  Morris,  Detective  Captain,  Police 
Department,  Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western   District   of  Washington,   at   the 
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Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'clock 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  witliout  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
26th  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 
Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Robert  W. 
Morris  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  i^erson  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed]  :     Filed  May  31,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To :  Robert  R.  Musselman,  Detective,  Police  Depart- 
ment, Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'clock 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
26th  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash. 
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RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Robert  R. 
Mussehnan  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed] :     Filed  May  31,  1949. 


[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 

To :  Hugo  Ringstrom,  Government  Chemist,  Federal 
Office  Building,  Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'clock 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United   States,  this 
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26th  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

RETURN  OX  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Hugo  Ring- 
strom  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash. 

[Endorsed]  :     Filed  May  31,  1949. 


[Title  of  District  Court  and  Cause.] 

I 

UNITED  STATES  SUBPENA 

To:  Frank  O'Leary,  Police  Property  Clerk,  Police 
Department,  Seattle,  Washington. 
You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  your  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District   of   Washington,   at   the 


United  States  of  America  45 

Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'ch)ck 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorney. 

Witness,  the  Honorable  John  C.  Bowen  Judge 
of  said  District  Court  of  the  United  States,  this 
26th  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 
Deputy  Clerk. 

Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Frank  O'Leary 
and  left  a  true  copy  thereof  or  a  subpena  ticket 
with  the  person  named  above. 

J.  S.  DENISE, 
U.  S.  Marshal. 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed] :     Filed  May  31,  1949. 
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[Title  of  District  Court  and  Cause.] 

UNITED  STATES  SUBPENA 
To:  Robert  W.   Waitt,   Detective,   Police  Depart- 
ment, Seattle,  Washington. 

You  Are  Hereby  Commanded  that  laying  aside  all 
and  singular  joiw  business  and  excuses,  you  be  and 
appear  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  at  the 
Courthouse,  in  the  city  of  Seattle,  in  said  district, 
on  the  2d  day  of  August  A.D.  1949,  at  10  o'clock 
A.M.  of  said  day,  then  and  there  to  testify  and  give 
evidence  on  behalf  of  the  United  States,  and  not  to 
depart  the  Court  without  leave  thereof,  or  of  the 
United  States  Attorne}^ 

Witness,  the  Honorable  John  C.  Bowen,  Judge 
of  said  District  Court  of  the  United  States,  this 
26th  day  of  May,  A.D.  1949,  and  in  the  173rd  year 
of  the  Independence  of  the  United  States  of  Amer- 
ica. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 
Received  May  26,  1949,  United  States  Marshal, 
Seattle,  Wash.  1 

RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington  on  May 
26,  1949  and  on  May  27,  1949  at  Seattle,  Washing- 
ton, I  served  it  on  the  within-named  Robert  W. 
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AVaitt  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal 

[Seal]  By  /s/  JAMES  BRIDGES, 
Deputy. 

[Endorsed]  :     Filed  May  31,  1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  Above-Entitled  Court: 

You  will  please  subpoena  Lottie  Morgan,  1219^2 
Yesley,  Apt.  A.,  Seattle;  Robert  D.  Lee,  1635  King, 
Seattle;  William  Hawker,  109  12th  Ave.,  Seattle  for 
2  p.m.,  Aug.  3,  1949. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  Aug.  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

WAIVER  OF  JURY  TRIAL 

Comes  now  the  defendant,  Ruis  Parker,  and 
waives  the  right  to  a  jury  trial  and  requests  the 
Court  to  try  his  case  without  a  jury. 

/s/  RUIS  PARKER, 
Defendant. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 
Approved  and  consented  to  by : 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  JOHN  F.  DORE, 

Assistant  United  States 
Attorney. 

The  foregoing  waiver  of  Jury  Trial  is  hereby 
approved  by  the  above-entitled  court. 

/s/  JOHN  C.  BOWEN, 
Judge. 

[Endorsed]  :     Filed  Aug.  4,  1949. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL  \ 

Comes  Now  the  defendant,  by  his  attorney,  and 
most  respectfully  moves  this  honorable  Court  to 
grant  a  new  trial  for  the  following  reasons: 
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1.  The  judgment  of  the  Court  was  contrary  to 
law. 

2.  The  Court  erred  in  admitting  into  evidence 
government  exhibits  1,  2  and  3. 

3.  The  Court  erred  in  denying  the  defendant's 
petition  and  motion  to  suppress  evidence. 

4.  For  such  other  and  further  reasons  as  will  be 
called  to  the  attention  of  the  Court  upon  a  hearing 
of  this  motion. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 

[Endorsed]  :     Piled  Aug.  8,  1949. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT  SUBPOENA  IN  A  CRIMINAL 

CASE 

To  William  Hawker,  109  12th  Ave.,  Seattle, 
Washington. 

You  Are  Hereby  Commanded  to  appear  before 
the  Hon.  John  C.  Bowen,  Court  Room  No.  1,  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division  at  the 
United  States  Court  House,  5th  Ave.,  and  Spring 
Street,  in  the  city  of  Seattle,  in  said  District,  on 
the  4th  day  of  August,  A.D.  1949,  at  10:00  o'clock 
a.m.  of  said  day,  then  and  there  to  testify  on  be- 
half of  the  Defendant  Ruis  Parker  in  the  above- 
entitled  cause. 
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Witness,  the  Honorable  John  C.  Bowen,  Judge  of 
the  District  Court  of  the   United   States   for  the' 
Western  District  of  Washington,  and  the  seal  there- 
of, this  2nd  day  of  August,  A.D.,  1949. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]         /s/  JACK  W.  KOERNER, 
Deputy  Clerk. 

Received  Aug.  2,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE  | 

Received  this  writ  at  Seattle,  Washington,  on 
August  2,  1949  and  on  August  2,  1949  at  Seattle, 
Washington,  I  served  it  on  the  within-named  Wil- 
liam Hawker  and  left  a  true  copy  thereof  or  a  sub- 
pena  ticket  with  the  person  named  above. 

J.  S.  DENISE, 
U.  S.  Marshal. 
By  /s/  ARLENE  B.  WARD, 

Deputy. 

[Endorsed] :     Filed  Aug.  10,  1949. 


<i 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT  SUBPOENA  IN  A  CRIMINAL 

CASE 

To  Lottie  Morgan,  I2191/2  Yesler,  Apt.  A,  Seattle, 
Washington. 

You  Are  Hereby  Commanded  to  appear  before 
the  Hon.  John  C.  Bowen,  Court  Room  No.  1,  in  the 
District  Court  of  the  United  States  for  the  West- 
ern District  of  Washington,  Northern  Division  at 
the  United  States  Court  House,  5th  Ave.,  and 
Spring  Street,  in  the  city  of  Seattle,  in  said  Dis- 
trict, on  the  4th  day  of  August,  A.D.  1949,  at  10:00 
o'clock  a.m.  of  said  day,  then  and  there  to  testify 
on  behalf  of  the  Defendant  Ruis  Parker  in  the 
above-entitled  cause. 

Witness,  the  Honorable  John  C.  Bowen,  Judge  of 
the  District  Court  of  the   United   States   for   the 
Western    District    of    Washington,    and    the    seal 
thereof,  this  2nd  day  of  August,  A.D.  1949. 
MILLARD  P.  THOMAS, 
Clerk. 

[Seal]         /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 
Received  Aug.  2,   1949,   United  States  Marshal, 
Seattle,  Wash. 
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RETURN  ON  SERVICE 

Received  this  writ  at  Seattle,  Washington,  on 
August  2,  1949  and  on  August  2,  1949  at  Seattle, 
Washington,  I  served  it  on  the  within-named  Lottie 
Morgan  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 

U.  S.    Marshal. 
By  /s/  EDWARD  C.  SEALLY, 
Deputy. 

[Endorsed] :     Filed  Aug.  10,  1949. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT  SUBPOENA  IN  A  CRIMINAL 

CASE 

To  Robert  D.  Lee,  1635  King,  Seattle,  Washing- 
ton. 

You  Are  Hereby  Commanded  to  appear  before 
the  Hon.  John  C.  Bowen,  Court  Room  No.  1,  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division  at  the 
United  States  Court  House,  5th  Ave.,  and  Spring 
Street,  in  the  city  of  Seattle,  in  said  District,  on  the 
4th  day  of  August,  A.D.  1949,  at  10:00  o'clock  a.m. 
of  said  day,  then  and  there  to  testify  on  behalf  of 
the  Defendant  Ruis  Parker  in  the  above-entitled 
cause. 

Witness,  the  Honorable  John  C.  Bowen,  Judge  of 
the  District   Court  of  the   United   States   for  the 
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Western  District  of  Washington,  and  the  seal  there- 
of, this  2nd  day  of  August,  A.D.  1949. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]         /s/  JACK  W.  KOERNER, 
Deputy  Clerk. 

Received  Aug.  2,  1949,  United  States  Marshal, 
Seattle,  Wash. 

RETURN  ON  SERVICE 

Received   this   writ   at   Seattle,   Waslmigton,   on 
August  2,  1949  and  on  August  2,  1949  at  Seattle, 
Washington,  I  served  it  on  the  within-named  Rob- 
ert D.  Lee  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 
By  /s/  EDWARD  C.  SEALLY, 
Deputy. 

[Endorsed] :     Filed  Aug.  10,  1949. 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  47756 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
RUIS  PARKER, 

Defendant. 
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JUDGMENT,   SENTENCE   AND 
COMMITMENT 

On  this  12th  day  of  August,  1949,  the  attorney 
for  the  Government  and  the  defendant  Ruis  Parker, 
appearing  in  person,  the  defendant  being  repre- 
sented by  Allan  Pomeroy,  his  attorney,  the  Court 
finds  the  following: 

That  prior  to  entering  his  plea,  a  copy  of  the 
indictment  was  given  the  defendant,  and  that  the 
defendant  entered  a  plea  of  Not  Guilty  and  a  trial 
was  held  before  the  Court  without  a  jury,  the  de- 
fendant having  waived  a  jury  trial  in  writing,  with 
the  approval  of  the  Court  and  consent  of  the  Gov- 
ernment, the  trial  resulting  in  a  decision  by  the 
Court  that  the  defendant  is  Guilty  as  to  Count  I  of 
the  Indictment;  that  by  order  if  this  Court  the 
presentence  investigation  was  dispensed  with ;  Now, 
therefore. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed by  a  decision  of  the  Court  of  the  offense 
of  violation  of  Section  174,  Title  21,  U.S.C.,  as 
charged  in  Count  I  of  the  indictment,  there  being 
only  one  count  in  the  indictment  herein;  and  the 
Court  having  asked  the  defendant  whether  he  has 
anything  to  say  why  judgment  should  not  be  pro- 
nounced, and  no  sufficient  cause  to  the  contrar}-  be- 
ing show^n  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  in  Count  I  of  the  indictment,  and  is  con- 
victed. 
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It  Is  Adjudged  and  Ordc'red  that  the  defendant 
be  committed  to  the  custody  of  the  Attorney  Gen- 
eral of  the  United  States  for  confinement  in  the 
Federal  Prison  Camp,  McNeil  Island,  Washing- 
ton, or  such  other  like  institution  as  the  Attorney 
General  of  the  United  States  or  his  authorized 
representative  may  by  law  designate  for  the  period 
of  Ten  (10)  Months  on  Count  I  of  the  indictment, 
and  further,  that  defendant  pay  a  fine  in  the  sum 
of  One  ($1.00)  Dollar,  and  shall  stand  committed 
until  such  fine  is  paid. 

It  Is  Ordered  that  the  Clerk  of  this  Court  de- 
liver a  certified  copy  of  this  Judgment,  Sentence 
and  Commitment  to  the  United  States  Marshal  or 
other  qualified  officer,  and  that  said  copy  serve  as 
the  commitment  of  the  defendant. 

Done  in  Open  Court  this  12th  day  of  August, 
1949. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  by : 

/s/  JOHN  F.  DORE, 

Asst.  U.  S.  Attorney. 
Violation  of  Section  174,  Title  21,  U.S.C. 

(Narcotic  Drugs  Import  &  Export  Act,  Pos- 
session of  Opium  prepared  for  smoking  and 
Yen  Shee.) 

Filed  and  Entered:     Aug.  12,  1949. 

[Endorsed] :  Filed  and  Eentered :  Aug.  12, 
1949. 
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[Title  of  District  Court  and  Cause.] 

BAIL  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That  we,  Ruis  Parker,  as  principal,  and  United 
Pacific  Insurance  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Washington,  as  surety,  are  held  and 
firmly  bound  unto  the  United  States  Government  in 
the  penal  sum  of  One  Thousand  Dollars  ($1000) 
for  the  payment  of  which  sum,  well  and  truly  to 
be  made,  we  bind  and  obligate  ourselves  and  each 
of  us,  our  heirs,  executors  and  administrators, 
jointly  and  severally  firmly  by  these  presents. 

Signed  and  sealed  this  12th  day  of  August,  1949. 

The  condition  of  the  foregoing  obligation  is  such 
that  whereas  the  above-named  principal  was  con- 
victed under  Count  I  of  Section  174 — Title  21 
U.S.C.  Narcotics,  on  the  4th  day  of  August,  1949, 
and  thereafter  filed  a  motion  for  a  new  trial,  which 
matter  came  on  for  hearing  thereafter  and  was  by 
the  Court  overruled,  and  thereafter  was  sentenced 
on  Friday,  August  12th,  1949,  to  serve  Ten  Months 
in  the  United  States  Road  Camp  at  McNeil  Island 
and  pay  a  fine  of  One  Dollar. 

Now,  if  the  said  Ruis  Parker  shall  well  and  truly 
make  his  personal  appearance  before  the  United 
States  District  Court,  for  the  Western  District  of i 
Washington,  Northern  Division,  until  discharge  by* 
due  course  of  the  law,  then  and  there  to  answer  the, 
charge  and  accusation  against  him,  this  obligation! 
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shall  become  void,  otherwise  to  remain  in  full  force, 
virtue  and  effect. 

/s/  RUIS  PARKER, 
Principal. 
UNITED  PACIFIC  INSUR- 
ANCE COMPANY 

[Seal]  By  /s/  B.  REFSLAND, 

Attorney-in-Fact. 
The  foregoing  bond  approved  on  this  12th  day 
of  August,  1949. 

/s/  JOHN  C.  BOWEN, 
Judge. 
Approved  as  to  Form: 

/s/  JOHN  F.  BORE, 

U.  S.  District  Attorney. 
Bond  approved: 

/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 
[Endorsed] :     Filed  Aug.  12,  1949. 


Mr.  Paul  P.  O'Brien  August  20,  1949. 

Clerk,  U.  S.  Court  of  Appeals 

P.  O.  Box  #547 

San  Francisco,  California 

Re  USA  vs.  Ruis  Parker 

Criminal  No.  47756 

Dear  Mr.  O'Brien: 

Pursuant  to  Rule  37(1)  of  the  Federal  Rules  of 
Criminal  Procedure,  we  are  forwarding  the  usual 
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Statement  of  Docket  Entries  together  with  dupli- 
cate Notice  of  Appeal  in  the  above-entitled  cause. 

Yours  very  truly, 

MILLARD  P.  THOMAS, 
Clerk. 


308  U  S  Court  House 

Hon.  J.  Charles  Dennis,  August  19,  1949. 

United  States  Attorney 
1017  U.  S.  Court  House 
Seattle  4,  Washington 

Dear  Mr.  Dennis : 

Please  find  enclosed  herewith  pursuant  to  Rule 
37  (a)  (1)  as  amended,  of  the  Criminal  Rules  of 
Procedure,  one  copy  of  a  Notice  of  Appeal  filed  to- 
day in  Cause  No.  47756,  U.  S.  vs.  Ruis  Parker. 

Yours  very  truly, 

MILLARD  P.  THOMAS, 
Clerk. 


f 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  Appellant:  Ruis  Parker, 
12191/0  Yesler  Way,  Apt.  B,  Seattle,  Wash. 

Name  and  address  of  Appellant's  attorney:  Allan 
Pomeroy,  304  Spring  Street,  Seattle,  Wash. 

Offense:  Violation  of  Section  174,  Title  21,  U.S.C. 

Judgment  and  Sentence : 
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There  being  only  1  count,  Appellant  was  sen- 
tenced to  the  Federal  Prison  Camp,  McNeil  Island, 
Washington,  for  a  period  of  ten  months  and  to  pay 
a  fine  of  $1.00  and  stand  committed  mitil  said  iine 
was  paid. 

The  Appellant  is  now  on  bail. 
I,  the  above-named  Appellant,  hereby  appeal  to 
the  United   States   Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  from  the  above-stated  judgment 
on  the  grounds  set  forth  below. 

/s/  RUIS  PARKER, 

Appellant. 
/s/  ALLAN  POMEROY, 

Attorney  for  Appellant. 
Dated:     August  18,  1949. 

Grounds  of  Appeal 

1.  The  Court  erred  in  denying  defendant's  pe- 
tition to  suppress. 

2.  The^  Court  erred  in  denying  defendant's  mo- 
tion to  dismiss, 

[Endorsed]  :     Filed  Aug.  19,  1949. 
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Seattle,  Washington,  August  4,  1949 

Before:  Honorable  John  C.  Bowen, 
District  Judge. 

EXCERPTS  OF  TESTIMONY 

CAPTAIN  ROBERT  W.  MORRIS 
called  as  a  witness  by  and  on  behalf  of  the  plain- 
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tiff,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 


By  Mr.  Dore: 

Q.     What  did  you  do  as  you  went  into  the  room? 

A.  Well,  I  called  out  "is  anybody  home'?"  No- 
body answered.  I  called  out  three  or  four  times 
when  I  walked  through  the  living  room.  I  walked 
into  the  living  room  and  then  into  the  dining  room. 
I  called  out,  "Anybody  home'?"  And  nobody  an- 
swered and  then  I  went  ahead. 

Q.     What  did  you  see? 

A.  When  I  got  into  the  dining  room,  on  the  left 
there  was  a  door  that  was  shut.  So  I  went  over 
and  opened  that  door.  I  called  out,  "Is  anybody 
home'?"  And  then  I  saw  the  defendant  lying  there 
on  a  bed  unconscious, — or  his  eyes  were  shut,  any- 
way. 

*  *     * 

ROBERT  W.  AVAITT 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined 
and  testified  as  follow^s: 

Direct  Examination 

*  *     * 

By  Mr.  Dore : 

Q.  And  then  what  happened  after  you  got  into 
the  apartment '? 


ii 
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A.  AVe  entered  into  what  was  apparently  a  liv- 
ing room.  It  w^as  a  pretty  good  size  room.  And  then 
we  w^alked  straight  on  back  towards  the  dining  room 
and  he  called  out  again,  "Is  there  anybody  home*?" 
— or  "Is  there  anybody  here,"  or  words  to  that  ef- 
fect. He  got  back  into  the  dining  room  and  there 
was  a  door — there  was  a  door  to  our  left — and  he 
opened  that  door  and  I  went  in  there  with  him. 

Q.     And  what  was  in  there'? 

A.     There  was  a  bedroom. 

Q.     And  what  did  you  see  in  there? 

A.  There  was  a  small  light  on  over  a  nightstand 
that  was  sitting  by  the  head  of  the  bed  and  there 
was  a  man  laying  on  the  bed. 

Q.     Do  you  see  that  man  in  court  today? 

A.     Yes. 

Q.     Can  you  point  him  out? 

A.     He  is  the  defendant  in  the  case  (indicating). 


United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  47756 

UNITED  STATES  OF  AMERICA. 

Plaintiff, 
vs. 
RUIS  PARKER, 

Defendant. 

JUDGMENT,  SENTENCE  AND 
COMMITMENT 
On  this  12th  day  of  August,  1949,  the  attorney 
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for  the  Government  and  the  defendant  Ruis  Parker 
appearing  in  person,  the  defendant  being  repre- 
sented by  Allan  Pomeroy,  his  attorney,  the  Court 
finds  the  following: 

That  prior  to  entering  his  plea,  a  copy  of  the  in- 
dictment was  given  the  defendant,  and  that  the  de- 
fendant entered  a  plea  of  Not  Guilty  and  a  trial 
was  held  before  the  Court  without  a  jury,  the  de- 
fendant having  waived  a  jury  trial  in  writing,  with 
the  approval  of  the  Court  and  consent  of  the  Gov- 
ernment, the  trial  resulting  in  a  decision  by  the 
Court  that  the  defendant  is  Guilty  as  to  Count  I  of 
the  Indictment ;  that  by  order  of  this  Court  the  pre- 
sentence investigation  was  dispensed  with;  Now, 
therefore. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed by  a  decision  of  the  Court  of  the  offense  of 
violation  of  Section  174,  Title  21,  U.S.C,  as  charged 
in  Count  I  of  the  indictment,  there  being  only  one 
.count  in  the  indictment  herein ;  and  the  Court  hav- 
ing asked  the  defendant  whether  he  has  anything  to 
say  why  judgment  should  not  be  pronounced,  and  no 
sufficient  cause  to  the  contrary  being  shown  or  ap- 
pearing to  the  Court. 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  in  Count  I  of  the  indictment,  and  is  con- 
\^cted. 

It  Is  Adjudged  and  Ordered  that  the  defendant 
be  committed  to  the  custody  of  the  Attorney  Gen- 
eral of  the  United  States  for  confinement  in  the 
Federal   Prison   Camp,   McNeil   Island,   Washing- 
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ton,  or  such  other  like  institution  as  the  Attorney 
General  of  the  United  States  or  his  authorized  rep- 
resentative may  by  law  designate  for  the  period  of 
Ten  (10)  Months  on  Count  I  of  the  indictment,  and 
further,  that  defendant  pay  a  fine  in  the  sum  of  One 
($1.00)  Dollar,  and  shall  stand  committed  until 
such  fine  is  paid. 

It  Is  Ordered  that  the  Clerk  of  this  Court  deliver 
a  certified  copy  of  this  Judgment,  Sentence  and 
Commitment  to  the  United  States  Marshal  or  other 
qualified  officer,  and  that  said  copy  serve  as  the 
commitment  of  the  defendant. 

Done  in  Open  Court  this  12th  day  of  August, 
1949. 

JOHN  C.  BOWEN, 

U.  S.  District  Judge. 
Presented  by: 

JOHN  F.  DORE, 

Asst.  U.  S.  Attorney. 

Violation  of  Section  174,  Title  21,  U.S.C. 

(Narcotic  Drugs  Import  &  Export  Act,  Pos- 
session of  Opium  prepared  for  smoking  and 
Yen  Shee.) 


64  Ruis  Parker  vs. 

Office  of  the  Clerk,  U.S.  Court  of  Appeals 
For  the  Ninth  Circuit,  San  Francisco  1,  Calif. 

Millard  P.  Thomas,  Esq.,  August  22,  1949 

Clerk,  United  States 

District  Court, 

308  U.S.  Court  House, 

Seattle  (4)  Wash. 

Undocketed. 
Parker  vs.  U.S.A. 

Dear  Sir: 

I  have  your  favor  dated  the  20th  instant,  enclos- 
ing duplicate  notice   of  appeal   and   statement   of 
docket  entries  in  above  cause. 
Sincerely, 

/s/  PAUL  P.  O'BRIEN, 
Clerk. 
0'B:W 

cc- Allan  Pomeroy ; 
J.  Charles  Dennis. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ALLAN  POMEROY  IN  SUP- 
PORT OF  MOTION  TO  EXTEND  TIME 
FOR  FILING  RECORD  ON  APPEAL 

State  of  Washington, 
County  of  King — ss. 

Allan  Pomeroy,  being  first  duly  sworn  on  oath, 
deposes  and  says : 

That  he  is  the  attorney  for  the  defendant  in  the 
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above  cause.  Notice  of  appeal  was  filed  August 
18,  1949.  Promptly  thereafter  affiant  attempted  to 
reach  the  court  reporter  who  reported  the  testi- 
mony at  the  trial  of  this  cause,  but  he  w^as  then  on 
vacation  and  affiant  did  not  hear  from  him  until 
early  September,  at  which  time  he  informed  affiant 
that  it  would  be  impossible  for  him  to  prepare  a 
transcript  of  the  testimony  and  proceedings  at  the 
trial  within  the  forty  days  after  filing  of  Notice  of 
Appeal  and  that  the  earliest  date  on  which  he  could 
hope  to  prepare  such  a  transcript  would  be  the 
latter  part  of  September,  1949. 

Affiant  believes  that  approximately  three  weeks 
will  be  necessary  after  receipt  of  the  transcript  of 
testimony  in  order  to  prepare  and  transmit  to  the 
Circuit  Court  of  Appeals  the  record  on  appeal. 
Smce  affiant  has  no  guarantee  that  the  transcript 
of  testimony  will  actually  be  received  the  latter 
part  of  September,  affiant  believes  that  it  is  rea- 
sonably necessary  that  the  time  be  extended  to  No- 
vember 30,  1949. 

/s/  ALLAN  POMEROY. 
Subscribed  and  Sworn  to  before  me  this  19th  day 
of  September,  1949. 

[Seal]        /s/  JOHN  E.  BELCHER, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]  :     Filed  Sept.  20,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR 
FILING  RECORD  ON  APPEAL 

On  motion  of  defendant,  and  the  Court  having 
considered  the  affidavit  of  Allan  Pomeroy  in  sup- 
port of  the  Motion, 

It  Is  Hereby  Ordered  that  the  time  for  filing  the 
record  on  appeal  in  this  cause  in  the  Circuit  Court 
t>f  Appeals  for  the  Ninth  Circuit  be,  and  it  hereby 
is,  extended  to  November  10,  1949. 

Done  in  Open  Court  this  20th  day  of  September, 
1949. 

/s/  JOHN  C.  BOWEN, 
Judge. 
Presented  by: 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 
OK  as  to  form: 

/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 

By  /s/  JOHN  F.  DORE, 

Asst.  U.  S.  Attorney, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Sept.  20,  1949. 


United  States  of  America  67 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above  Named  Court : 

In  making  up  the  transcript  of  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  in  the  above-entitled  cause,  you 
will  please  include  all  original  papers  filed  therein, 
together  with  this  designation  of  record. 
Filed  this  31st  day  of  October,  1949. 

ALLAN  POMEROY  and 
ERNEST  R.  CLUCK, 

Attorneys  for  Defendant. 
Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Nov.  1,  1949. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel 
that  the  following  exhibits  be  omitted  from  the 
original  record  on  appeal:  Plaintiff's  Exhibits  1, 
opium  set;  2,  jars  and  tin;  and  3,  envelope,  and  that 
the  following  exhibit  be  included  in  the  original 
record  on  appeal  and  be  forwarded  by  the  Clerk 
of  this  Court  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  pursuant  to  Rule  39 
(b)  (1)  and  Rule  75  (o)  of  the  Federal  Rules  of 
Civil  Procedure  and  Rule  11  of  the  United  States 
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Court  of  Appeals:  Defendant's  Exhibit  A-2,  Chart 
showing  street  locations. 

Dated  at  Seattle,  Washington,  this  3rd  day  of 
November,  1949. 

J.  CHARLES  DENNIS, 

U.  S.  Attorney, 
VAUGHN  E.  EVANS, 

Asst.  U.  S.  Attorney, 
ALLAN  POMEROY  and 
ERNEST  R.  CLUCK, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Nov.  3,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   CLERK  U.   S.  DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Sub-division  I  of  Rule  11  as  Amended 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  Rule  39(b)(1)  of  the  Federal  Rules 
of  Criminal  Procedure,  I  am  transmitting  herewith 
as  the  record  on  appeal  in  the  above-entitled  cause, 
all  of  the  original  pleadings  on  file  and  of  record 
in  said  cause  in  my  office  at  Seattle,  as  set  forth 
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below,  and  that  said  pleadings,  together  with  the 
Plaintiff's  Exhibits  numbered  1,  2,  and  3,  and  De- 
fendant's Exhibit  numbered  A-2,  constitute  the  rec- 
ord on  appeal  from  the  Judgment  filed  and  entered 
August  12,  1949,  to  the  United  States  Court  of 
Appeals  at  San  Francisco,  California,  to  wit: 

1.  Indictment. 

2.  Court  Reporter's  Transcript  of  Arraignment 
and  Plea. 

3.  Motion  to  Suppress  Evidence. 

4.  Petition  in  Support  of  Motion  to  Suppress. 

5.  Affidavits  of  Robert  W.  Morris,  Robert  W. 
Waitt,  Robert  R.  Musselman  and  Andrew  E.  Zuarri. 

6.  Affidavits  of  Ruis  Parker,  Lottie  Morgan  and 
Robert  D.  Lee,  in  answer  to  Plaintiff's  Affidavits. 

7.  Affidavits  of  Robert  W.  Morris,  Henry  L. 
Giordano  and  Joseph  E.  Goode,  in  opposition  of 
Defendant's  Motion  to  Suppress  Evidence. 

8.  Affidavit  of  George  R.  Mosler. 

9.  Praecipe,  Government,  for  Subpoena,  Robert 
W.  Morris  and  five. 

10.  Order  Denying  Motion  to  Suppress  Evi- 
dence. 

11.  Marshal's  return  on  Subpoena  (Robert  W. 
Waitt — not  found). 

12.  Marshal's  return  on  Subpoena,  Robert  R. 
Musselman  and  four. 
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13.  Marshal's  return  on  Subj^oena  (Robert  W. 
Waitt). 

14.  Praecipe  for  Subpoena,  Robert  W.  Morris 
and  five. 

15.  Marshal's  return  on  Subpoena,  Andrew  E. 
Zuarri  and  five. 

16.  Defendant's  Praecipe  for  Subpoena,  Lottie 
Morgan  and  two. 

17.  Waiver  of  Jury  Trial. 

18.  Defendant's  Motion  for  New  Trial. 

19.  Marshal's  return  on  Subpoena,  William 
Hawker  and  two. 

20.  Judgment,  Sentence  and  Commitment. 

21.  Bond,  Defendant,  $1000— IT.P.I.  Co. 

22.  Notice  of  Appeal. 

22a.  Court  Reporter's  Transcript  of  Excerpts 
of  Testimony  (Robert  W.  Morris  and  Robert  W. 
Waitt).  j 

23.  Affidavit  of  Allan  Pomeroy  in  Support  of 
Motion  to  Extend  Time  for  Filing  Record  on  Ap- 
peal. ;J 

24.  Order  extending  time  for  Filing  Record  on 
Appeal  to  November  10,  1949.  j 

25.  Court  Reporter's  original  Transcript  of  Tes- 
timony and  Proceedings  at  Trial. 

26.  Designation  of  Record  on  Appeal. 
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27.  Stipulation  directing  Clerk  not  to  Transmit 
certain  original  exhibits  to  Court  of  Appeals. 

Plaintiff's  Exhibits  numbered  1,  2,  and  3  are  not 
forwarded  with  this  Record  on  Appeal,  pursuant 
to  Stipulation  of  Counsel. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  District 
Court  at  Seattle,  this  4th  day  of  November,  1949. 

MILLARD  P.  THOMAS, 

Clerk, 
[Seal]  By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 


In  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington, 

Northern  Division 

No.  47756 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RUIS  PARKER, 

Defendant. 

PROCEEDINGS 

Be  It  Remembered,  that  on  the  4th  day  of  August, 
1949,  at  the  hour  of  10:15  a.m.,  the  above  entitled 
and  numbered  cause  came  on  for  trial  before  the 
Honorable  John  C.  Bowen,  District  Judge,  in  the 
City  of  Seattle,  County  of  King,  State  of  Wash- 
ington ;  the  iDlaintiff  appearing  by  its  attorney,  John 
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F.   Dore,   Esq.,   and   the   defendant   appearing   by 
his  attorney,  Allan  Pomeroy,  Esq. 

Both  sides  having  announced  they  were  ready 
for  trial,  and  having  agreed  to  waiver  of  jury  trial, 
the  following  proceedings  were  had  and  testimony 
given,  to-wit:  [2*] 

The  Court :  May  I  ask  if  counsel  and  the  parties 
are  ready  to  proceed  with  the  trial  of  the  case  of 
the  United  States  of  America  versus  Ruis  Parker, 
Defendant  ? 

Mr.  Pomeroy:  The  defendant  is  ready.  Your 
Honor. 

Mr.  Dore:  The  government  is  ready,  Your 
Honor. 

The  Court:     The  plaintiff  may  now  proceed. 

Mr.  Dore :  The  plaintiff  will  call  as  its  first  wit- 
ness Robert  W.  Morris. 

The  Court :     Come  forward  and  be  sworn. 

Mr.  Pomeroy:  At  this  time,  if  Your  Honor 
please,  I  wish  the  court  record  to  show  that  the  de- 
fendant renews  his  motion  to  suppress  evidence  in  i 
this  case,  which  was  previously  denied  by  the  Court, , 
such  motion  to  be  of  record  in  this  particular  pro- 
ceedings from  the  beginning  to  the  end.  Another 
thing  I  am  asking  for  is  the  exclusion  of  all  wit-  \ 
nesses  during  the  trial  of  this  case. 

The  Court:     The  motion  to  suppress  is  denied 
What  has  the  government  to  say,  if  anything,  re-; 
garding  the  request  for  exclusion  of  witnesses? 

Mr.  Dore:  The  government  has  no  objection, 
Your  Honor,  to  the  exclusi,on  of  witnesses. 


*  Page    numbering    appearing    at    bottom    of   page    of   original 
Reporter's  Transcript. 
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The  Court:  Is  there  any  exception  which  the 
government  wishes  made  as  to  any  witness  whom 
possibly  the  defendant  has  no  objection  to,  that  such 
witness  [3]  remain  in  attendance? 

Mr.  Dore:  No,  Your  Honor;  I  do  not  think  the 
government  will  request  any"? 

The  Court:  All  witnesses  in  this  case,  except 
the  one  who  is  now  before  the  Court  for  the  purpose 
of  being  sworn,  wall  kindly  retire  to  the  waiting 
room  and  await  your  further  call  to  the  witness 
stand — all  the  witnesses,  both  those  for  the  plaintiff 
and  those  for  the  defendant. 

The  witness  Morris  will  now  be  sworn. 

ROBERT  W.  MORRIS 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore : 

Q.     Would  you  state  your  full  name,  please? 


A 

Q 
A 

Q 

A 

Q 

A 


Robert  W.  Morris. 

How  do  you  spell  your  last  name? 

M-o-r-r-i-s. 

Where  do  you  live? 

3630  Magnolia  Boulevard. 

And  what  is  your  business  or  occupation? 

Captain  of  the   Seattle   Police   Department. 
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(Testimony  of  Robert  W.  Morris.) 

Q.  How  long  have  you  been  with  the  Seattle 
Police  Department?  [4]  A.     17  years. 

Q.    And  with  what  detail  are  you  now  connected  f 

A.  Felony  squad,  and  the  supervising  captain 
of  the  night  shift,  detective  division.  j 

Q.  Were  you  so  employed  by  the  Seattle  Police  ( 
Department  on  or  about  November  the  24th,  1948? 

A.     I  was. 

Q.  And  were  you  on  duty  as  a  police  officer  on 
that  date?  A.     I  was. 

Q.     In  what  capacity  at  that  time? 

A.  Well,  it  was  as  supervising  captain  of  the^ 
night  shift  and  captain  of  the  felony  squad. 

Q.  And  speaking  of  the  night  shift,  w^hat  doc 
you  mean  by  that? 

A.  Well,  it  takes  everything  in,  the  Detective^ 
Division,  the  Homicide  Division — robbery. 

Q.     Between  what  hours? 

A.  Eight  o'clock  in  the  evening  to  four  in  the( 
morning. 

Q.  You  received  an  anonjrmous — did  you  receive 
an  anonymous  telephone  call  on  the  24th  of  No- 
vember ? 

Mr.  Pomeroy:  I  object  to  that  as  leading,  if 
Your  Honor  please. 

The  Court:     Try  and  avoid  leading. 

Mr.  Dore:     Yes,  Your  Honor.  [5] 

The  Court:     Ask  him  w^hat,  if  anything,  he  did. 

Q.     (By  Mr.  Dore) :     While  you  were  on  duty 
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that  evening,  November  24th,  did  you  receive  a  tele- 
phone call?  A.     I  did. 

Q.     And  what  was  the  nature  of  that  call? 

A.  I  received  a  call  from  somebody  on  the 
phone,  and  they  said  that  I  better  get  up  to  this 
address  which  I  believe  is  12191/2  Yesler,  Apart- 
ment B,  that  a  man  up  there  looked  like  he  was 
poisoned  and  in  bad  shape  and  somebody  better  get 
up  there  in  a  hurry.  I  tried  to  find  out  who  the 
man  was  or  where  he  was.  He  wouldn't  tell  me. 
He  said,  "You  get  up  here  and  I  will  be  here." 

Q.     About  what  time  of  evening  was  this? 

A.     About  9:30. 

Q.  Did  you  at  that  time  endeavor  to  ascertain 
the  identification  of  the  caller? 

A.  Yes.  I  tried  to  talk  aromid  and  find  out  who 
it  was.    The  fellow  wouldn't  say  who  he  was. 

Q.     Did  you  recognize  the  voice  at  all,  Captain? 

A.     I  did  not. 

Q.  Now,  who  was  present  at  the  time  you  re- 
ceived the  telephone  call? 

A.  The  witnesses  in  this  case  were  all  present, 
Zuarri,  Waitt,  Musselman,  and  Ivy.     That  was  all. 

Q.     Are  they  all  police  officers  on  your  shift?  [6] 

A.     They  are. 

Q.     Now,  what  did  you  do  in  response  to  the  call  ? 

A.  We  were  just  getting  ready  to  go  out  the 
door  on  another  case.  We  were  just  getting  ready 
to  leave  when  I  got  the  call,  so  I  told  them  to  come 
up  and  meet  me  at  12th  and  Yesler. 
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Q.     Whom  did  you  tell  that  to? 

A.  Everybody  there.  We  were  going  on  some- 
thing else  and  I  didn't  have  time  to  finish  whatever 
I  was  talking  about.  I  said  to  come  up  to  about 
12th  and  Jackson.  From  there  we  were  going  out 
on  this  other  case. 

Q.  What  did  you  think  or  believe  at  that  time 
concerning  this  call? 

Mr.  Pomeroy:  I  object  to  that,  if  Your  Honor 
please,  what  he  thought  or  believed.  It  has  nothing 
to  do  with  this  case. 

The  Court:  I  am  not  aware  at  the  moment  of 
what  right  you  would  have  to  produce  testimony  a.s 
to  what  was  in  one's  mind. 

Mr.  Dore:  Well,  as  to  an  offer  of  proof,  Your 
Honor,  I  ask  this  question  in  the  way  of  showing 
the  state  of  mind  of  the  police  officer;  what  was 
his  belief  at  the  time  he  w^as  proceeding  to  the  resi- 
dence of  this  defendant. 

The  Court:  You  mean  with  respect  to  the  ques- 
tion [7]  of  probable  cause? 

Mr.  Dore:    Yes,  Your  Honor. 

The  Court:  Well,  I  believe  that  it  ought  to  be 
framed  in  a  different  way.  You  could  limit  the 
inquiry  to  certain  aspects,  that  is,  as  to  the  question 
of  probable  cause,  or  as  to  there  being  committed 
any  offense,  and  so  forth — what  effect  did  this  have 
upon  you,  or  something  to  limit  it  to  a  specific 
inquiry. 
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Q.  (By  Mr.  Dore)  :  Did  you  at  that  time  be- 
lieve that  a  crime  had  been  committed  at  that  ad- 
dress ? 

A.  I  believed  that  somebody  was  in  bad  shape, 
that  they  were  sick  and  needed  some  police  help 
or  assistance.  I  asked  the  fellow:  ''What  was 
the " 

Mr.  Pomeroy:  I  will  object  to  this,  if  Your 
Honor  please  ? 

Q.     What  do  you  mean  by  "in  bad  shape'"? 

Mr.  Pomeroy:  Just  a  minute.  I  am  making  an 
objection.    It  is  hearsay. 

A.     The  fellow  said 

The  Court:    Just  a  moment. 

Objection  sustained. 

Q.  (By  Mr.  Dore)  :  Captain,  you  stated  prior 
to  the  objection  that  you  thought  the  man  was  in 
bad  shape.     What  do  you  mean  by  "bad  shape'"? 

Mr.  Pomeroy:  I  object  to  that,  if  Your  Honor 
please,  as  not  being  pertinent  to  the  issues  of  this 
case,  the  state  of  his  mind. 

Mr.  Dore:  Your  Honor,  I  submit  that  he  can 
explain  the  phrase. 

The  Court:  The  objection  is  overruled.  You 
may  state  what  you  mean  by  "bad  shape." 

A.     The  man  said 

The  Court :  You  cannot  state  what  the  man  said. 
What  did  you  mean  ?  What  did  you  mean  just  now 
■by  using  the  words  "bad  shape'"? 

The  Witness:  I  thought  he  was  dying  or  poi- 
soned. 
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Q.  (By  Mr,  Dore) :  Now,  when  did  you  arrive 
at  12191/2  Yesler,  Captain? 

A.  I  drove  up  there  immediately.  I  got  there 
in  two  or  three  minutes. 

Q.  Two  or  three  minutes.  And  what  time  ap- 
proximately did  you  leave  the  police  station? 

A.     9:30. 

Q.     Now,  who  was  with  you  ? 

A.  I  went  up  in  the  car  by  myself.  The  other 
fellows  went  up  in  their  cars. 

Q.     And  who  did  you  meet  at  12th  and  Yesler? 

A.     Zuarri,  Waitt,  Musselman  and  Ivy. 

Q.  And  what  did  you  do  after  the  meeting  with 
them?  [9] 

A.  Well,  I  told  two  of  them  to  go  with  me.  I 
told  Waitt  and  Musselman  to  come  with  me  and  the 
others  to  stay  outside.  I  told  them  that  until  we 
foimd  out  what  it  was  all  about  so  we  didn't  look 
like  a  bunch  of  jjolicemen  climbing  up  the  stairs. 

Q.     What  did  you  then  do? 

A.  I  took  Musselman  and  Waitt  and  went  up- 
stairs. I  thought  there  would  be  a  man  at  the  door. 
There  was  nobody  there,  so  I  went  ahead  and  en- 
tered the  door. 

Q.  Now,  you  saj^  you  entered  the  door.  Would 
you  describe  to  the  Court  briefly  the  general  physical 
layout  of  the  apartment  or  residence  ? 

A.  It  is  a  2-story  building,  ai)artment,  duplex, 
something  like  that,  and  down  at  the  left  hand  corner 
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at  the  front  there  is  a  door.    You  go  in  there.    And 
then  we  went  to  the  second  floor  where  there  is  a 
door  to  Apartment  B. 

Q.  Now,  you  say  you  went  in  the  door.  Do  you 
mean  by  that  you  went  in  the  door  on  the  first  floor  ? 

A.     That  is  right. 

Q.     Was  that  door  open  or  closed? 

A.     It  was  closed,  but  not  locked. 

Q.  Now,  what  did  you  do  after  you  entered  the 
doorway  there? 

A.     I  didn't  see  anybody,  so  I  walked  upstairs. 

Q.     And  what  did  you  do  after  going  upstairs  ? 

A.  Well,  when  I  got  to  the  top  of  the  stairway, 
I  saw  a  door  open  there.  This  door  was  open, — oh, 
about  eight  inches  or  a  foot,  so  I  went  in  the  room. 

Q.     What  did  you  do  as  you  went  into  the  room? 

A.  Well,  I  called  out,  "Is  anybody  home?"  No- 
body answered.  I  called  out  three  or  four  times 
when  I  walked  through  the  living  room.  I  walked 
into  the  living  room  and  then  into  the  dinning  room. 
I  called  out,  "Anybody  home?"  And  nobody  an- 
swered and  then  I  went  ahead. 

Q.     What  did  you  see? 

A.  When  I  got  into  the  dinning  room,  on  the  left 
there  was  a  door  that  was  shut.  So  I  went  over  and 
opened  that  door.  I  called  out,  "Is  anybody  home?" 
And  then  I  saw  the  defendant  lying  there  on  a  bed 
unconscious, — or  his  eyes  were  shut,  anyway. 

Q.  And  what  else  did  you  see  and  hear  at  that 
time,  or  do? 
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A.  Well,  I  looked  at  him  and  he  opened  his  eyes. 
I  said,  "What  seems  to  be  the  trouble?"  And  he 
opened  his  eyes  and  smiled  at  me  and  said,  "There 
it  is."  I  said,  "There  what  is?"  He  said,  "There 
it  is."  I  said,  "There  what  is?"  The  light— there 
w^as  a  weak  light  in  the  room,  and  there  was  a  dark 
red  bedspread  on  the  bed,  and  at  first  I  couldn't 
see  well.  Then  I  could  see  down  there  and  there 
was  an  opium  layout.  When  I  [11]  looked  down 
there,  I  said,  "By  golly,  it  is  opium." 

I  told  him  I  was  Captain  Morris.  He  said,  "Yes, 
I  know\"  I  said,  "You  are  under  arrest.  Get  your 
clothes  on."  We  took  him  out  in  the  other  room 
and  handcuffed  him. 

Q.     Now,  in  regard  to  the  man  you  saw  on  the_ 
bed,  do  you  see  him  in  court  here  today? 

A.     It  is  the  defendant,  Ruis  Parker. 

Q.     Seated  next  to  Mr.  Pomeroy? 

A.     Yes,  sir. 

Q.     Are  you  positive  of  that  identification? 

A.     Yes,  sir. 

Q.  Now,  after  you  placed  him  under  arrest, 
where  did  you  take  him? 

A.     I  sat  him  out  in  the  front  room. 

Q.     And  then  what  happened? 

A.     I  called  the  other  fellows — I  don't  remember^ 
whether  I  called  them  or  sent  somebody  else  out. 
I  think  I  yelled  out  the  window.    I  told  the  other  i 
fellows  to  come  up  and  search  the  apartment. 

Q.     Now,  when  you  speak  of  the  apartment,  could 
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you  describe  to  the  Court  the  layout  of  the  apart- 
ment, the  number  of  rooms  to  the  apartment  *? 

A.  There  is  a  front  room,  a  dinning  room  and  a 
kitchen.  As  you  go  into  the  dinning  room,  to  your 
left  there  is  [12]  a  bedroom,  and  then  you  go 
through  that  bedroom  into  a  bathroom.  The  bath- 
room also  goes  around  in  a  circle  back  into  the 
kitchen. 

Q.     And  that  is  all  part  of  one  apartment,  is  it? 

A.     That  is  the  top  floor  of  that  building. 

Q.  Does  it  have  a  number  or  letter  designating 
it? 

A.  It  is  Apartment  B.  I  don't  know  whether  it 
is  on  the  door  or  not. 

Q.  Now,  you  say  that  you  took  him  into  the  other 
room.  When  you  took  him  in  the  other  room  and 
he  was  seated  there,  what  did  you  do  after  that? 

A.  I  talked  to  him  a  little  bit  while  the  fellows 
were  looking  around  the  place. 

Q.     What  did  he  have  to  say  to  you  at  that  time  ? 

A.  Well,  I  asked  him — I  just  talked  along.  It 
was  a  very  pleasant  conversation.  He  was  a  little 
woozy.  I  asked  him  if  he  wanted  us  to  help  him. 
He  said,  "No."  I  asked  him  if  he  had  any  more 
opium  around  the  place.  He  said,  "No;  that  is  all," 
that  was  right  there  on  the  bed.  I  asked  him — I 
knew — after  he  told  me  who  he  was,  his  name,  why, 
I  knew  I  had  heard  of  him  before. 

Q.  Yes.  And  did  you  do  anything  other  than 
just  talk  to  him  while  the  others  searched  the  apart- 
ment? 
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A.  Oh,  I  think  once  I  looked  around  there.  I 
checked  [13]  over  the  stuff  they  found  on  the  little 
plate,  and  then  I  think  I  looked  around  the  dinning 
room  myself  one  time.  We  were  there  about  20  min- 
utes, or  something  like  that. 

Mr.  Dore :  Your  Honor,  may  I  have  this  marked 
Plaintiff's  Exhibit  1  for  identification,  please?  It 
consists  of  a  plate  and  some  other  items. 

(Items  referred  to  marked  Plaintiff's  Exhibit 
1  for  identification.) 

Q.  (By  Mr.  Dore) :  Before  you  there.  Captain, 
is  placed  Plaintiff's  Exhibit  1  for  identification. 
Can  you  identify  any  of  those  objects'? 

A.  This  is  the  collection  of  objects  that  were 
laying  on  the  bed  alongside  of  Mr.  Parker. 

Q.  And  would  you  enumerate  of  what  they  con- 
sist?  If  you  know. 

A.  This  is  a  home-made  opium  pipe  with,  evi- 
dently, some  black  residue,  Yen  Shee,  in  the  bottle. 
That  is  the  w^ay  they  make  them.  There  are  the  jars 
the  opium  comes  in.  There  were  seven  or  eight 
empty  jars  there,  but  there  are  only  two  of  them 
here. 

Here  is  the  knife.  This  is  what  they  call  a  yen 
hok,  or  something. 

Q.     That  needle  like  object? 

A.  Yes.  They  take  the  opium  out  of  the  jar  with 
this  [14]  and  cook  it  over  the  flame  and  then  shove 
it  over  this  little  hole  in  the  bottle. 
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This  is  a  vasoline  jar  that  he  had  olive  oil  in,  or 
something  to  make  a  little  flame  to  cook  the  opium 
with. 

Q.     Are  there  any  other  objects  there? 

A.     Here  are  scissors  and  a  piece  of  cotton. 

Q.     How  about  the  plate,  Captain'? 

A.  The  plate  was  laying  there  on  the  bed.  Here 
is — this  was  over  the  lamp  like  this.  (Referring  to 
a  small  lamp  shade.) 

Q.     What  is  that  made  of,  Captain? 

A.  This  is  made  of  cardboard.  You  can't  see 
the  flame.  Probably  that  is  why  I  couldn't  see  the 
flame.  You  put  oil  in  here  and  light  this  string  and 
then  they  put  this  over  it. 

Q.     It  is  in  the  nature  of  a  shade,  is  it? 

A.  It  is  to  keep  the  flame  from  probably  going- 
all  over, — concentrate  the  flame. 

Q.     Now,  all  of  those  items  you  identified  there, 

were  they  present  in  the  bedroom  next  to  the  de- 

I 

fendant  when  j^ou  saw  them?  A.     They  were. 

Q.     Was  there  any  aroma  of  opium  in  the  room? 

A.  Well,  I  don't  smell  the  stuff  very  good.  I 
could  [15]  smell  it  after  I  saw  it,  but  I  didn't  smell 
it  ahead  of  time. 

Q.  And  what  was  the  condition  of  the  pipe  when 
you  found  it  as  to  warmth  or  coldness? 

A.  The  flame  was  burning  at  the  time  when  he 
showed  it  to  me,  and  I  think  the  pipe  was  laying  on 
the  plate.  I  don't  know.  It  was  right  there  some 
place. 
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Q.  Now  what  was  his  physical  condition  at  the 
time  ?  A.     Groggy. 

Q.  Did  you  find  anything  else  in  the  apartment, 
you,  personally? 

A.  Just  some  bottles  of  opium  and  stuff.  There 
was  a  bottle  of  opium  lying  there  on  the  bed.  I  don't 
see  it  here. 

Mr.  Dore :  Your  Honor,  may  I  have  this  marked 
Plaintiff's  Exhibit  2  for  identification?  It  consists 
of  six  jars  and  one  small  tin. 

(Objects  referred  to  marked  Plaintiff's  Ex- 
hibit No.  2  for  identification.) 

Q.  (By  Mr.  Dore) :  The  bailiff  has  placed  be- 
fore you  there  Plaintiff's  Exhibit  2  for  identifica- 
tion. Can  you  identify  any  of  those  objects,  Captain? 

A.  Here  is  the  bottle  of  opium  that  was  laying 
on  the  bed  alongside.  He  said  he  paid  $100  for  it. 
My  [16]  initials  are  scratched  on  the  top  of  this 
one  here.    (Indicating.) 

Q.     What  are  your  initials? 

A.  R.  W.  M.,  —  11-24-48.  This  — I  didn't  find 
these  other  bottles.  They  were  laying  around  in  the 
cupboard  and  in  the  bedroom. 

The  Court  (Addressing  the  witness)  :  Put  the 
same  lid  back  on  each  one  you  take  off. 

(Witness  complies.) 

Q.  (By  Mr.  Dore) :  Can  you  identify  any  of 
the  other  jars  or  the  tin? 
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A.  I  didn't  find  these  other  jars  and  I  don't  see 
my  initials  on  them. 

Q.     Can  you  identify  the  tin,  Captain? 

A.  I  don't  know  where  this  was  found.  I  don't 
remember  now.  I  don't  see  any  initials  on  it,  either. 

Q.  What  was  done  with  the  equipment  and  ma- 
terial in  Plaintiff's  Exhibit  1  for  identification'? 

A.  I  took  all  this  in  the  front  room  and  I  sat  it 
there  on  a  stand  while  I  was  talking  to  Parker,  and 
as  the  fellows  found  these  other  things  they  would 
bring  it  in  and  I  would  mark  it. 

Q.    And  what  happened  to  it  after  that? 

A.  I  gave  it  to  Detective  Zuarri  and  Musselman 
and  they  took  it  down  to  the  police  station  and 
turned  it  [17]  in  to  the  property  room. 

Q.  Now,  as  to  Plaintiff's  Exhibit  2,  concerning 
the  items  there  of  which  you  have  spoken,  what 
Occurred  to  them  after  they  had  been  gathered  to- 
gether?  If  you  know. 

A.  Zuarri  and  Musselman  took  everything  in  a 
sack  and  took  it  down  to  the  property  room  and  put 
them  all  in  together.  They  were  all  turned  in  to- 
gether,— everything. 

Mr.  Pomeroy :  May  I  ask  this  question :  Do  you 
know  that  they  turned  them  in  to  the  property 
room? 

The  Witness:     I  sent  them  downstairs  with  it. 

Mr.  Pomeroy:  Well,  I  move  it  be  stricken  due 
to  the  fact  he  had  no  way  of  knowing  whether  they 
were  turned  in  to  the  property  room. 
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Mr.  Dore:  I  have  no  further  questions,  Your 
Honor. 

The  Court:  Well,  have  you  anything  to  say  in 
opposition  to  the  request  that  it  be  stricken,  that 
answer  objected  to? 

Mr.  Dore :     No.  I  agree  that  it  should  be  stricken. 

The  Court:  The  answer  is  stricken.  The  Court 
will  disregard  it,  as  to  the  officers  turning  it  into 
the  property  room. 

Mr.  Dore:     Yes,  Your  Honor. 

The  Court:     You  may  cross-examine.  [18] 

Cross-Examination 

By  Mr.  Pomeroy: 

Q.  Captain  Morris,  what  time  did  you  say  you 
received  this  telephone  call?  A.     About  9:30. 

Q.     Are  you  sure  of  the  time? 

A.  Oh,  it  could  have  been  20  after  9 :00,  or  9 :30, 
or  a  quarter  after;  around  9:30. 

Q.  If  some  of  your  officers  stated  it  was  9 :00 
o'clock,  would  you  say  it  could  have  been  9:00 
o'clock? 

A.  Well,  I  thought  it  was  later  than  that  at  the 
tirne.   I  wrote  it  down  at  the  time. 

Q.  Now,  you  referred  to  some  address.  They 
told  you  in  this  conversation  that  it  was  Apartment 
B,  is  that  right? 

A.     They  said  the  top  floor.  Apartment  B. 

Q.  What  were  you  referring  to  when  you  an- 
swered the  questions  of  Mr.  Dore  in  regard  to  the 
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address  ?  What  were  you  reading  that  you  took  out 

of  your  pocket? 

A.  Well,  yesterday  or  the  day  before  I  wrote 
down  the  address  on  a  piece  of  paper  in  case  I  for- 
got the  address  today. 

Q.     May  I  see  that?  Would  you  get  it,  Mr.  Clerk? 

(Witness  presents  a  piece  of  paper  to  the 
bailiff.) 

Mr.  Pomeroy:     Mark  this,  please.  [19] 

The  Witness:  May  I  look  at  it  before  it  is 
marked?  There  is  something  on  the  other  side  I 
want  to  look  at  first. 

Do  you  want  both  of  these  sheets?  This  has  no 
marks  on  it. 

Mr.  Pomeroy:     No. 

The  Court:  Let  this  sheet  be  marked  Defend- 
ant's Exhibit  A-1. 

(Paper  referred  to  marked  Defendant's  Ex- 
hibit No.  A-1.) 

Q.  (By  Mr.  Pomeroy) :  Now,  when  did  you 
make  those  marks  to  which  you  referred  in  this 
testimony?  A.     On  these  bottles? 

Q.     No ;  on  this  Exhibit  A-1  ? 

A.     That  I  just  turned  in? — the  piece  of  paper? 

Q.     Yes.  A.     The  day  before  yesterday. 

Q.     Where  were  you  when  you  made  those  marks? 

Mr.  Dore:  I  object,  Your  Honor.  It  isn't  ma- 
terial as  to  the  basic  issue  here.    This  witness  is 
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entitled   to   refresh  his   mind   from  what   ever  he 

might  have. 

The  Court:  Does  the  government  admit  that  he 
has  used  that  paper  for  the  purpose  of  refreshing 
his  recollection?  [20] 

Mr.  Dore :     Well,  we  might  ask  him,  Your  Honor. 

Did  you,  Captain,  use  this  piece  of  paper  here  to 
refresh  your  memory  as  to  the  address  ? 

The  Court:  In  connection  with  your  testimony 
here  given  today? 

The  Witness:     Yes. 

The  Court:     The  objection  is  overruled. 

Q.  ('By  Mr.  Pomeroy) :  Now,  Captain,  where 
were  you  when  you  made  this  memorandum? 

A.     In  Mr.  Dore's  office. 

Q.  And  where  did  you  get  that  address  then? 
How  did  you  find  the  address  to  write  down?  How 
did  you  get  the  information? 

A.  I  believe — I  am  not  sure,  but  I  believe — I 
believe  that  Detective  Zuarri  or  one  of  the  detec- 
tives was  next  to  me  and  I  said,  ''Is  that  address 
1219  and  i/o?  And  he  said,  "Yes."  And  I  wrote 
it  down.  I  am  not  sure  just  how  I  did  write  it  down. 

Q.  You  do  not  know  whether  that  is  the  way  or 
not.  is  that  right? 

A.     Well,  I  didn't  think  much 

Q.     That  was  only  two  days  ago,  wasn't  it? 

A.     That  is  right. 

Q.  And  now  you  do  not  know  whether  it  was 
9:30  or  9:00  w^hen  this  call  came  in  last  November 
either,  do  you?  [21] 
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A.  Well,  I  wouldn't  remember  for  six  months 
if  I  hadn't  wrote  it  down  at  the  time. 

Q.  So  that  at  this  time  you  are  unable  to  tell 
Us  whether  it  was  9:30  or  9:00  o'clock? 

A.  No,  I  think  it  was  closer  to  9:30,  but  I 
wouldn't  swear  to  it. 

Q.  Now,  you  say  you  do  not  know  who  it  was 
that  called  you  on  the  telephone,  is  that  right? 

A.     That  is  right. 

Q.  Now,  repeat  word  for  word  what  that  con- 
versation consisted  of. 

A.     I  will  repeat  it  to  the  best  of  my  memory. 

Q.     That  is  all  we  can  expect.  Captain. 

A.  He  asked  me  if  my  name  was  Captain  Mor- 
ris. The  phone  was  handed  to  me.  The  fellow  asked 
the  other  officer  for  Captain  Morris.  I  answered  the 
phone.  I  said,  ''This  is  Captain  Morris."  So  I  got 
something — I  will  have  a  hard  time  giving  you  the 
substance  of  that  conversation  word  for  word. 

Mr.  Dore:  I  want  to  interpose  an  objection  at 
this  time,  Your  Honor.  I  do  not  believe  that  counsel 
has  set  a  proper  basis  for  asking  this  question  of 
the  witness.  He  has  not  ascertained  whether  this 
witness  can  relate  word  for  word  the  testimony  of 
the  conversation  over  the  telephone.  [22] 

The  Court:  That  objection  would  be  proper  to 
one  conducting  direct  examination,  but  in  the 
Court's  opinion  it  is  not  well  taken  as  applied  to 
cross-examination.   It  is  overruled.   On  cross-exam- 


90  Ruis  Parker  vs. 

(Testimony  of  Robert  W.  Morris.) 

ination  almost  limitless  liberality  is  indulged  in  in 

favor  of  the  cross-examiner. 

You  may  proceed. 

Mr.  Dore:     Yes,  Your  Honor. 

A.  He  told  me  to  get  to  1219  and  1/2  Yesler  as 
quick  as  I  could;  somebody  was  in  trouble  and  I 
better  come  uj)  and  see  about  it.  I  tried  to  find  out 
what  the  trouble  was  and  he  was  a  little  vague.  He 
said  the  fellow  was  poisoned.  I  said,  "What  kind 
of  poisoning?"  He  said,  "It  could  be  'goof -balls','' 
t)r  something  else.  He  said,  "He  is  in  bad  shape." 
I  said,  "Where  can  I  find  you?"  He  said,  "I'll  be 
here."  He  wouldn't  tell  me  who  he  was  or  anything 
about  him.  I  talked  there  quite  a  bit.  I  reworded 
the  questions  different  ways  trying  to  find  out  who 
it  was,  or  what  would  happen  when  I  got  there. 
And  I  said,  "Why  are  you  calling  me?"  He  says, 
"I  thought  you  would  be  interested." 

Q.     You  reworded  the  questions,  you  say? 

A.  I  tried  to  find  out  a  little  more  about  it  be- 
fore I  went  up  there. 

Q.     Now,  tell  the  Court  what  goof-balls  are.  [23] 

A.  Well,  they  are  barbital.  They  don't  come 
under  the  Narcotic  Act.  They  are  just  sleeping  tab- 
lets. We  have  quite  a  few  of  them.  Maybe  twice  a 
day  they  come  in. 

Q.     Is  that  all  goof -balls  are,  barbital? 

A.     That  is  all  we  call  them. 

Q.  There  are  goof -balls  which  contain  narcotics, 
aren't  there? 
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A.  We  never  use  that  term  in  the  police  depart- 
ment.   Goof-balls  are  usually  barbital. 

Q.  So  the  question  was  that  somebody  was  in 
trouble  up  there?  A.     Yes. 

Q.  And  what  did  they  tell  you  this  trouble  was, 
again  ? 

A.  Well,  he  said  he  had  passed  out, — he  was  un- 
conscious. 

Q.     And  he  mentioned  goof-balls?  A.     Yes. 

Q.     Is  that  right?  A.     Yes,  sir. 

Q.     And  what  address  did  he  give  you  ? 

A.     1219  and  1/2  Yesler. 

Q.     That  is  all? 

A.  Yes, — Apartment  B.  I  asked  him  where  was 
B.  And  he  said  at  the  top  of  the  stairs,  the  first 
door  at  the  left — he  said,  "It  is  the  first  door  at 
the  top  of  [24]  the  stairs." 

Q.  Well,  now.  Captain  Morris,  didn't  you  sign 
an  affidavit  on  the  25th  of  April,  1949,  concerning 
this  call  and  the  address  that  the  man  gave  you? 

A.     I  signed  an  affidavit  sometime  in  the  Spring. 

Q.  Didn't  you  say  that  it  was  at  the  head  of  the 
stairs  on  the  second  floor? 

A.     Well,  I  can  explain  that.  Yes,  it  is  the  second 

floor.    The  steps  there,  they  go  up  and  then  they 

turn  onto  a  little  landing  and  they  they  go  up  again, 

I  don't  know  whether  it  is  the  second  floor  or  not. 

1  You  go  up  two  flights  of  steps.  I  think  the  first  one 

!  there  is  just  a  landing.   I  don't  think — there  might 

I  be  a  door  on  that  floor,  but  I  don't  think  so. 
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Q.  Well,  then,  you  believed  that  you  were  an- 
swering a  call  for  somebody  who  was  out  with  goof- 
balls,  is  that  right? 

A.  I  didn't  know  what  it  was.  I  didn't  know 
whether  he  was  poisoned  or  what  he  was  poisoned 
off  of.  He  talked  like  he  was  in  bad  shape,  that  he 
was  going  to  die. 

Q.  What  did  he  say  it  was?  Give  us  the  words 
that  made  you  think  the  man  was  going  to  die. 

A.  I  said,  "What  kind  of  poison?"  He  said,  "I 
don't  know;  it  can  be  goof-balls." 

Q.  Is  that  what  gave  you  the  impression  that 
the  man  was  [25]  going  to  die  ? 

A.     They  die  off  of  them,  yes. 

Q.  Well,  is  that  the  remark  made  by  the  in- 
former ? 

A.  Well,  he  didn't  know  what  kind  of  poisoning. 
He  had  evidently  seen  the  fellow ;  was  worried  about 
him. 

Q.     Captain,  did  you  call  a  doctor  ?  A.     No. 

Q.     Or  did  you  call  an  ambulance?  A.     No. 

Q.  When  people  are  going  to  die  or  are  hurt  or 
sick,  is  it  usual  for  you  with  the  homicide,  robbery 
— and  what  other  items  do  you  take  care  of  up 
there?  What  was  your  previous  testimony?  You 
took  care  of  what  for  the  City  of  Seattle? 

A.     The  Night  Shift,  Detective  Division, 

Q.     Homicide?  A.     Yes. 

Q.     Felons?  A.     Yes,  and  burglary. 

Q.     Burglary?  A.     Yes. 
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Q.  Do  you  take  the  whole  squad  with  you  when 
you  get  a  call,  when  somebody  is  sick  or  poisoned? 

A.  Not  necessarily.  I  would  ordinarily  send  out 
a  couple  of  fellows.  But  this  case,  we  were  going 
out  to  work  [26]  another  case,  and  I  hadn't  finished 
talking,  and  we  were  going  up  in  that  direction, 
12th  and  Pike.  It  wasn't  out  of  the  way  to  go  by 
this  place  here. 

Q.  I  see.  Now,  when  you  got  there  you  say  that 
there  was  no  one  there,  is  that  right? 

A.     At  the  front  door? 

Q.    Yes. 

A.     I  didn't  see  anybody  at  the  front  door. 

Q.     And  how  did  you  get  into  this  apartment? 

A.     Just  walked  in. 

Q.  What  about  the  door?  Was  there  a  door  to 
the 

A.  There  was  a  door  at  the  sidewalk  of  the 
apartments,  maybe  two  or  three  feet  from  the  side- 
walk there,  and  that  was  open  and  I  just  walked  in 
that  one. 

Q.     That  door  was  open? 

A.     No,  that  was  shut. 

Q.  That  was  shut.  How  did  you  get  through  that 
door?  A.     Just  walked  in. 

Q.    And  it  was  not  locked? 

A.     No,  it  wasn't  locked. 

Q.     You  are  sure  of  that  ?  A.     That  is  right. 

Q.  And  then  what  did  you  do  after  you  went 
through  that  door? 
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A.  Well,  we  looked  around.  We  didn't  see  any- 
body. There  [27]  was  just  a  little  hallway  there,  so 
I  walked  up  these  steps. 

Q.     How  many  flights  did  you  go  up? 

A.  Well,  as  I  remember,  you  walk  up — may  I 
use  my  hands'?  You  walk  in  a  little  hallway.  You 
go  up  a  bunch  of  steps  like  that.    (Indicating.) 

Q.  Now,  at  the  top  of  that  first  flight  of  steps,  is 
there  a  door  there? 

A.  I  don't  remember.  I  don't  think  so,  but  I 
wouldn't — I   am   not    sure. 

Q.  How  many  apartments  are  there  in  this  build- 
ing? 

A.  Well,  I  was  only  in  the  place  one  time.  I 
don't  know  if  there  is  over  two  or  if  there  is  four. 
I  don't  know.  | 

Q.  There  are  two  apartments  in  that  building, 
isn't  that  right? 

A.     Well,  there  could  be  four;  I  don't  know. 

Q.     Well,  did  you  see  more  than  two  doors? 

A.     Well,  I  don't  remember  now. 

Q.  You  do  not  remember  how  many  doors  you 
saw? 

A.  No.  I  saw  a  door — it  seems  to  me  there  was 
a  door  on  the  first  floor,  to  your  right  as  you  go  in 
the  first  door.    There  was  a  door  there. 

Q.     And  then  you  go  up  a  flight  of  stairs? 

A.    Yes.  [28] 

Q.     Is  there  a  door  there? 
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A.  I  don't  know  whether  there  is  a  door  there 
or  not. 

Q.     Then  you  go  up  some  more? 

A.  You  turn  to  your  right  and  go  back  up  some 
sorne  steps. 

Q.    And  there  is  another  door  there? 

A.    Yes. 

Q.  You  did  not  know  how  many  doors  there 
were  ? 

A.  All  I  can  remember  is  the  two  doors,  the  one 
on  the  first  floor  and  this  one  to  his  room. 

Q.  Well,  now,  when  you  got  up  to  the  apart- 
ment which  Mr.  Parker  has,  you  went  through  that 
door,  too  %  A.     That  door  was  open. 

Q.  That  door  was  open.  How  far  was  it  open. 
Officer?  A.     About  that  far. 

Q.  You  are  indicating  about  how^  many  inches, 
would  you  say? 

A.     Oh,  eight,  nine,  ten  or  twelve. 

Q.  Eight,  nine,  ten  or  twelve.  Were  there  any 
lights  on  in  that  apartment? 

A.  No.  There  was  a  light  in  the  hallway,  and 
you  could  see  around  the  apartment  fairly  well, 
though.  There  were  lights  from  the  street  and  from 
the  hallway.  You  could  see  everything  in  the  room 
very  plain. 

Q.     And   was  there  any  light  on  in  the  apart- 
i  ment  ? 

A.  Well,  there  was  none  in  the  dinmng  room  and 
the  livi]ig  [29]  room,  until  we  got  to  his  bedroom. 
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Q.  Did  you  see  any  lights  as  you  stood  in  the 
hallway  looking  into  his  opening  which  you  say  was 
the  door?  A.     No. 

Q.     Did  you  hear  any  noise?  A.     No. 

Q.     You  just  walked  in? 

A.     I  kept  calling  out.   I  didn't  want  to  get  shot. 

Q.     And  you  heard  no  answer? 

A.     No  answer. 

Q.     And  then  you  walked  on  in? 

A.     That  is  right. 

Q.  And  then  where  did  you  go  after  you  went 
into  that  door? 

A.  Well,  I  went — I  went  through  that  door  into 
the  living  room ;  then  I  went  into  the  dimimg  room. 

Q.  And  how  did  you  get  into  these  various 
rooms?   Did  you  open  the  doors  to  go  in? 

A.  Between  the  living  room  and  dinning  room 
is  wide  open.  It  is  just  a  big  arch,  you  know.  (In- 
dicating.) 

Q.  How  did  you  get  in  to  where  Mr.  Parker 
was? 

A.  I  saw  an — in  the  dimdng  room,  I  saw  a  door 
there.  I  was  calling  out  all  the  time.  So  I  opened 
the  door  and  called  out. 

Q.     That  door  was  closed  and  you  opened  that? 

A.     That  is  right.  14 

Q.     And  you  called  out.   And  all  these  men  tha 
you  took  with  you,  they  all  work  with  you  on  the 
squad,  don't  they?  A.     Yes. 

Q.     And  you  did  not  call  a  doctor? 
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A.     After  I  saw  him,  you  mean? 

Q.  No,  before, — upon  receipt  of  this  anonymous 
call.  A.     They  would 'nt  answer  a  call 

Q.     Just  a  moment!   Did  you  call  a  doctor? 

A.     No. 

Q.     Did  you  call  an  ambulance?  A.     No. 

Mr.  Dore :  Your  Honor,  I  object  here.  I  believe 
the  witness  has  a  right  to  explain'  his  answer.  He 
was  endeavoring  to  explain  his  answer  and  counsel 
cut  him  off. 

The  Court :  I  think,  also,  that  the  counsel  exam- 
ining has  the  right  to  have  the  question  answered. 
In  this  i)articular  instance  the  government  counsel 
can  redirect  the  witness'  attention  to  further  details 
if  that  seems  later  to  be  desired. 

Mr.  Dore:     Yes,  Your  Honor. 

Q.  (By  Mr.  Pomeroy) :  Now,  you  went  in  a  car 
by  yourself  up  there,  did  you?  [31] 

A.     Yes,  sir. 

Q.  And  how  many  other  cars  went  along  on  this 
trip? 

A.     Well,  I  think  there  was  two  other  cars. 

Q.  You  think  there  were  two  other  cars.  Do 
you  know? 

A.  Well,  yes.  The  other  fellows  went  up — they 
each  had  a  car, — Zuarri  and  Waitt  had  a  car  and 
Musselman  and  Ivy  had  a  car. 

Q.     Three  cars  went  up  there,  then? 

A.     Yes. 

Q.     Is  this  a  two-story  building  or  three-story? 
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A.     Two-story. 

Q.  A  two-story  building.  You  do  not  know  how 
many  apartments  there  are  in  it? 

A.  Well,  I  was  only  in  the  place  one  time.  I 
didn't  pay  any  attention  to  it.  It  might  have  been 
three-stories.   I  wouldn't  bet  money  on  it. 

Q.  Now,  as  a  matter  of  fact,  Captain  Morris, 
when  you  walked  into  the  room  w^here  Mr.  Parker 
was,  you  showed  him  your  badge,  didn't  you*? 

A.     Not  at  first. 

Q.  Well,  how  long  after  you  had  been  in  there 
did  you  show  him  your  badge? 

A.     We  had  a  little  conversation  first. 

Q.     What  was  that  conversation? 

A.  When  I  went  in  the  door  first  I  said,  "What 
seems  to  be  [32]  to  he  the  trouble?"  I  saw  a  man 
laying  there  passed  out.  He  said,  "There  it  is." 
Shall  I  go  ahead? 

Q.     Go  ahead. 

A.  He  said,  "There  it  is."  I  said,  "There  what 
is?"  He  said,  "There  it  is."  I  sairf,  "There  what 
is?"  I  looked  down  and  then  is  when  I  saw  this 
outfit.    I  never  saw  it  up  mitil  that  time. 

Q.  You  had  no  idea  there  would  be  narcotics  in 
that  room  when  you  walked  in? 

A.     No,  I  didn't  have  any  idea. 

Q.  No  idea  at  all,  even  after  the  man  mentioned 
goof-balls  to  you? 

A.     They  are  not  narcotics. 

Q.     During    this    conversation,    T    will    ask    you 
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Captain   Morris,   didn't  you   say   to   Mr.    Parker, 
**Well,  we  understood  there  would  be  more  nar- 
cotics here,  more  opium?"  A.     No. 

Q.  Did  you  or  did  you  not  make  such  a  state- 
ment to  Mr.   Parker   at  that   time? 

A.     I  did  not. 

Q.  Did  you  make  any  statement  that  sounds 
similar  to  the  words  I  have  just  used? 

A.  I  might  have  made  a  statement  like  when  I 
was  telling  the  fellows  to  search,  "There  must  be 
some  more  around — go  ahead  and  look;  there  must 
be  some  more  around."  [33] 

Q.     Why  would  you  say  that? 

A.  Well,  we  had  this  one  bottle  there,  and  they 
did  dig  up  Yen  Shee  and  a  bunch  of  stuff  later  on. 

Q.  You  say  you  did  not  make  such  a  statement 
to  Mr.  Parker?  A.     No,  sir. 

Q.     But  you  understood  there  was  more  there? 

A.     I  didn't  say  that. 

Q.  As  I  understand  on  direct  examination,  you 
asked  him  if  he  would  help  you,  is  that  right? 

A.     That  is  right. 

Q.     And  how  did  you  mean  that  ? 

A.  Well,  I  would  like  to  get  the  source  of  the 
supply.    I  was  interested  in  that. 

Q.  Did  you  make  him  any  offer  of  reward  for 
his  help? 

A.  I  just  asked  him  if  he  would  like  to  turn 
I  his  connection  in.  And  he  said  he  wasn't  interested. 
lAnd  I  smiled  and  said,  "That  is  all  right.   That  is 


100  Rtiis  Parker  vs. 

(Testimony  of  Robert  W.  Morris.) 

fine. ' '  That  is  about  as  far  as  the  conversation  went" 

on  that  subject. 

Q.  During  that  conversation  didn't  you  say  to 
Mr.  Parker,  "If  you  will  tell  us  where  you  got  it, 
we  can  take  this  and  put  it  with  our  next  case, 
add  it  to  that  and  let  you  outT' 

A.     No,  I  didn't  say  that.  [34] 

Q.    You  are  sure  of  thatf  A.    Yes,  sir. 

Mr.  Pomeroy:  I  want  to  have  this  marked  for 
identification. 

The  Court:  Let  this  be  marked  Defendant's  Ex- 
hibit A-2. 

(Exhibit    referred    to    marked    Defendant's 
Exhibit  A-2  for  identification.) 

Mr.  Pomeroy :  Is  there  some  way,  if  your  Honor 
please,  that  we  can  have  that  pla<?ed  on  an  easel? 

The  Court :  No,  but  if  it  is  of  great  importance, 
Mr.  Pomeroy,  both  counsel  can  come  forward;  and 
if  you  wish  the  defendant  to  likewise  come  forward, 
ht!  may  do  that. 

Mr.  Pomeroy:  If  your  Honor  please,  I  wish  to 
state  at  this  time  that  I  had  this  prepared  before- 
hand rather  than  to  have  him  make  it  here.  All  it 
purports  to  be  is  the  street. 

Mr.  Dore:  May  I  ask,  Counsel,  is  it  in  any 
definite  scale? 

Mr.  Pomeroy:  No,  it  is  not  in  any  definite 
scale. 

Q.     (By   Mr.   Pomeroy) :     Is   this   a   reasonable! 
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facsimile,  Captain  Morris,  of  the  streets  surromid- 

ing  the  general  area  where  this  arrest  took  place"? 

A.     It  is. 

Q.  Could  you  mark  on  Defendant's  Exhibit  A-2 
the  approximate  location  of  the  building  where  this 
arrest  took  place? 

A.  This  is  a  little  alley.  I  will  put  that  on 
there.    It  might  help. 

Q.     An  alley? 

A.     There  is  a  little  street  in  here. 

Q.  Make  that  an  "A."  The  figure  ''A"  marks 
a  little  alley  which  has  been  placed  in  there  by 
Captain  Morris.  A.     His  house  is  about  here. 

Q.  The  house  in  which  the  arrest  was  made. 
Now,  will  you  make  a  little  "x"  there — or  make 
it  "B."    Make  it  a  "B." 

A.     (Witness   complies.) 

Q.  Now,  Captain,  you  say  that  is  a  two-story 
house,  is  that  right? 

A.  I  said  I  wasn't  sure.  I  think  it  is.  It  could 
be. 

Q.  And  upon  getting  the  call  about  someone  be- 
ing poisoned,  or  dying  in  this  house,  you  rushed  up 
there.  Now,  where  did  you  park  your  car  when  you 
went  up  there? 

A.     It  was  somewhere  along  in  here. 

Q.     Just  put  a  little  mark  there,  and  make  that 
;"C." 
j     A.     Let  me  think  a  moment.    (Witness  complies.) 
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Q.  That  is  where  you  parked  your  automobile  on 
this  call?  [36]  A.    Yes. 

Q.  Where  did  Zuarri  and  Waitt  park  their  auto- 
mobile ? 

A.  I  will  explain  and  it  will  help  me  remember. 
I  got  out  of  the  car 

Q.  Just  a  moment!  Just  please  state  where 
Zuarri  and  Waitt  parked  their  car? 

A.     I  don't  know. 

Q.    You  have  no  knowledge  where  that  car  was? 

A.  They  either  parked  back  here  or  over  here. 
One  seemed  to  me  to  be  parked  over  here.  (Indicat- 
ing.) 

Q.  Just  a  moment!  Maybe  this  will  help  you 
recall.  Where  was  Mr.  Parker  taken  and  how  was 
he  taken  to  the  station  after  the  arrest?  Whose 
car  was  he  placed  in  and  where  was  that  car? 

A.     Well,  I  don't  remember. 

Q.     Well,  weren't  you  with  him  after  the  arrest? 

A.  I  don't  think  I  took  him  down  to  the  station. 
I  think  one  of  the  other  fellows  did. 

Q.  Weren't  you  all  out  in  the  street  together 
w^hen  you  arrested  him? 

Mr.  Dore:  I  object,  your  Honor.  This  was  not 
brought  up  in  dire-ct  examination,  as  to  what  oc- 
curred after  the  arrest. 

The   Court:     Overruled. 

A.  The  other  fellows  i3arked  either  here  or  here. 
(Indicating.)   [37] 

They  got  out  of  their  car 
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Q.  All  right.  Now,  will  you  make  a  little  "D" 
there  for  one  of  them?  A.     "D?" 

Q.     ''D." 

A.  I  am  not  positive  of  this.  I  think  there  was 
one  parked  here. 

Q.     And  make  an  "  E  "  over  here. 

A.     (Witness  complies.) 

Q.  Now,  you  think  the  other  two  cars  were 
parked  that  way,  is  that  right? 

A.     Well,  I  think  so. 

Q.  Now,  I  will  ask  you  whether  or  not.  Cap- 
tain Morris,  one  car  wasn't  parked  over  a  block 
away  and  around  the  corner? 

A.     Well,  I  didn't 

Q.  Just  a  moment.  At  the  time  you  were  search- 
ing this  house? 

A.  I  don't  think  so.  I  don't  know.  I  wouldn't 
know. 

Q.  Didn't  you  w^alk  up  this  street  with  the 
defendant  and  the  other  detectives?    (Indicating.) 

The  Court:     Which  street,  Mr.  Pomeroy? 

Q.     Indicating  12th  Avenvie,  after  the  arrest? 

A.  I  didn't  go  back  to  the  station  with  him 
after  the  arrest,  I  don't  think,  at  all.   [38] 

Q.  I  said:  Didn't  you  go  out  in  the  street  and 
go  around  this  corner  ?  ,  A.     I  did  not. 

Q.  I  will  ask  you:  Wasn't  there  one  of  your 
cars  parked  about  a  block  north  of  Yesler  Way 
rather  than  where  you  indicated? 

A.     I  don't  believe  so.    I  don't  know. 
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Q.  Well,  didn't  you  just  indicate  that  they  were 
parked  all  around  here  in  this  area  on  Yesler  Way 
near  the  apartment  house? 

A.  I  told  the  fellows  12th  and  Yesler,  and  when 
I  got  up  there  they  drove  up.  And  I  saw  the 
fellows  here.  (Indicating.)  I  think  one  turned 
around  here  and  parked  and  one  came  up  here. 
They  were  all  standing  down  the  street  here  when 
they  got  out  of  their  cars. 

Mr.  Pomeroy:     That  is  all. 

Redirect  Examination 
By  Mr.  Dore: 

Q.  Looking  at  this  chart  again,  Captain,  from 
where  you  sit  there,  you  have  marked  certain  places 
here  where  you  believe  the  cars  were? 

A.     I  am  not  sure  about  those  other  cars.    All  I 
know  about  is  my  own.    They  might  have  parked  I 
any^^'here. 

Q.     In  other  words,  you  were  not  certain.    You  i 
are  not  [39]  certain  at  this  time  where  those  cars 
were  parked;   is  that   true? 

A.     I  wasn't  paying  any  attention. 

Mr.  Dore:  That  is  all  in  regard  to  the  chart, 
your  Honor. 

Mr.  Pomeroy:     That  is  all. 

The  Court:  Is  there  any  further  cross-examina- 
tion? 

Mr.  Pomeroy:     No,  your  Honor. 

Mr.  Dore :     Yes — excuse  me,  your  Honor.   I  have ' 
some  redirect.  # 
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The  Court:  Government  counsel  may  now  ask 
questions  on  redirect  examination. 

Redirect  Examination 

By  Mr.   Dore: 

Q.  Mr.  Pomeroy  asked  you,  Captain,  whether 
you  called  a  doctor,  and  you  said  no,  that  you  had 
not,  and  then  I  believe  you  tried  to  explain  why. 
Would  you  tell  the  Court  why  you  did  not  call  a 
doctor  ? 

A.  Well,  doctors  or  ambulances  won't  come  out 
on  any  of  these  police  cases  until  you  look  at  the 
person  first  and  see  how  they  are  and  then  call  for 
them.  They  haven't  time  unless  the  police  say  first 
that  they  are  needed. 

Q.  Has  that  been  your  general  experience  with 
the  number  [40]  of  cases  you  have  handled  ? 

A.     That  is  right. 

Mr.  Dore:     No  further  questions. 

Mr.  Pomeroy:     That  is  all. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:  At  this  time  we  will  take  a  five 
minute  recess. 

(Whereupon,  a  five  minute  recess  was  taken.) 

The  Court:    You  may  proceed. 
Mr.  Dore:     I  will  call  as  my  next  witness,  your 
Honor,  Andrew  Zaurri. 
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The   Court:     Let  the   record  show  that   all   are 
present  as  before  the  recess. 

ANDREW  ZUARRI 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore: 

Q.     Mr.  Zuarri,  will  you  state  your  name  and 
spell  your  last  name  for  the  record? 

A.     Andrew  Zuarri,  Z-u-a-r-r-i. 


Q 

A 

Q 
A 

Q 

A 

Q 


Will  you  give  your  address,  please?  [41] 
2829  Elmore. 

What  is  your  business  or  occupation? 
Police  officer. 

How  long  have  you  been  a  police  officer? 
Oh,  approximately  two  and  one-half  years. 
Are  you  employed  by  the  Seattle  Police  De- 
partment? A.     I  am. 

The  Court:  Is  there  anyone  else  having  a  name 
like  yours,  or  similar  to  yours,  who  has  been  con- 
nected with  the  police  department  longer  than  you 
have? 

The  Witness:  Yes,  sir.  My  father  is  a  retired 
police  officer. 

The  Court:     You  may  continue. 
Q.     (By  Mr.  Dore) :     And  what  detail  are  you 
attached  to?  A.     Felony  unit. 
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Q.     What  captain  is  in  charge  of  that  unit? 

A.     Captain  Morris. 

Q.  Now,  were  you  so  employed  on  November  the 
24th,  1948?  A.     I  was. 

Q.     And  what  shift  did  you  have  that  day? 

A.     Eight  to  four.    That  is  our  usual  shift. 

Q.  Now,  where  were  you  at  approximiitely  9:00 
or  9:30  that  evening? 

A.     I  was  in  our  detail  offi-ce. 

Q.     Who  else  was  present  there?  [42] 

A.  Captain  Morris,  Detective  Waitt,  my  part- 
ner. Detective  Musselman  and  Detective  Ivy. 

Q.     And  what  occurred  about  that  time? 

A.  Well,  Captain  Morris — well,  the  phone  rang 
and  I  answered  it.   It  was  for  Captain  Morris. 

Q.     Then  what  happened? 

A.  I,  in  turn,  gave  him  the  phone  and  he  talked 
to  the  party  on  the  phone.  I  didn't  pay  any  atten- 
tion to  the  conversation.  Then  Captain  Morris  said, 
''Well, 

Mr.  Pomeroy:  Just  a  moment!  You  cannot  re- 
late any  conversation. 

The  Court:  You  may  say  what  happfened,  but 
do  not  use  the  words  anyone  spoke. 

Q.  Do  not  recite  his  conversation,  the  Judge 
means.    What  happened? 

A.    We  were  then  ordered  to  leave  the  office. 

Q.  And  what  was  the  basis  of  the  order?  If 
you  know.  A.     The  phone  call. 

Mr.  Pomeroy:     Well,  just  a  moment! 
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Q.     Do  you  know  the  nature  of  the  calH 
A.     No,  sir;  I  didn't, — not  at  that  time. 
Mr.    Pomeroy:     I    move    that    the    answer    be 
stricken,  if  your  Honor  please,  to  the  previous  ques- 
tion where   I   said,   "Just  a  moment." 

The  Court:  "What  was  the  basis  of  the  call?" 
Is  [43]  that  the  question  to  which  the  objection  was 
made? 

Read  that  back  to   me,   Mr.   Reporter. 

(The  reporter  read  back  as  follows: 
"Q.     And  what  was  the  basis  of  the  order? 
if  you  know.  A.     The  phone  call. 

Mr.  Pomeroy:     Well,   just  a  moment! 
Q.     Do  you  know  the  nature  of  the  call? 
A.     No,  sir;  I  didn't, — not  at  that  time.") 

The  Court:  Well,  that  objection  is  sustained. 
It  will  be  stricken. 

Q.  (By  Mr.  Dore)  :  What  were  your  orders  at 
that  time? 

A.  We  were  told  to  meet  the  Captain  at  12th 
and  Yesler. 

Q.     And  what  did  you  do? 

A.  Well,  I  and  my  partner.  Detective  Waitt,  got 
into  our  police  automobile  and  drove  to  12th  and 
Yesler. 

Q.  And  about  what  time  did  you  arrive  there 
at  12th  and  Yesler? 

A.  I  imagine  it  was  within  five  or  six  minutes 
after  we  left  the  station. 
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Q.     Which  would  be  approximately  what  time? 

A.     Oh,  about  9:15. 

Q.  About  9:15.  And  when  you  got  to  12th  and 
Yesler,  who  did  you  meet  there,  if  anyone? 

A.  Well,  we  saw  Captain  Morris  on  the  street 
corner.  We  [44]  parked  our  automobile  and  walked 
up  to  him. 

Q.  Where  did  you  park  your  automobile?  If 
you  recall. 

A.  I  am  fairly  certain  it  was  parked  facing  west 
on  Yesler  Way  towards  12th  Avenue. 

Q.  Now,  you  say  that  you  then  walked  up  to 
Captain  Morris.    Where  was  he  at  the  time? 

A.  He  was  standing  in  front  of  1219  and  V2 
Yesler  Way. 

Q.  Now,  you  say  that  this  was  about  9:15  in 
the  evening.  What  was  the  condition  as  to  light 
at  that  time? — light  or  darkness? 

A.     It  was  dark. 

Q.     And  are  there  any  lights  in  that  locality? 

A.     I  am  not  sure. 

Q.  What  did  you  do  after  you  met  with  Captain 
Morris  there? 

A.  We  waited  a  few  minutes  for  Dete<3tive  Ivy 
and  Musselman. 

Q.     And  did  they  arrive  later? 

A.     Yes.    They  arrived  a  few  minutes  later. 

Q.  And  then  what  occurred  after  Musselman 
arrived  ? 
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A.  Captain  Morris  ordered  Detective  Ivy  and 
myself  to  stay  outside  in  the  street. 

Q.  And  did  Detective  Morris  say  anything  else 
at  that  time? 

A.  He  said  for  us  to  wait  there.  If  he  needed 
us  he  would  call  us,  because  he  wasn't  too  certain 
as  to  what  it  [45]  was  all  about  and  he  didn't  want 
too  many  up  in  there. 

Q.  And  did  you  go  into  the  house  with  Captain 
Morris  ? 

A.     No,  sir;  I  did  not, — not  at  that  time. 

Q.     Where  did  you  stay? 

A.  We  stayed  on  the  street  in  front  of  1219  and 
1/^  Yesler  Way. 

Q.  Did  you  see  Captain  Morris  go  into  the  apart- 
ment? A.     Yes,  sir. 

Q.  And  from  your  recollection  what  was  the 
position   of  the   door   near   the   sidewalk? 

A.     It   w^as    right   off  the   sidewalk. 

Q.  Was  the  door  open  or  closed  when  you  saw 
it? 

A.  Well,  the  door  was  shut  while  we  were  stand- 
ing there. 

Q.  It  was  shut.  Did  Captain  Morris  have  any 
difficulty  going  through  the  door?  A.     No,  sir. 

Q.     It  opened  right  up,  did  it? 

A.     It  opened  right  up. 

Q.  Did  he  say  anything  at  that  time  when  he 
went  into  the  house?  A.     Not  that  I  recall. 

Q.     Now,  did  you  later  go  into  the  apartment? 
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A.     Yes,  sir. 

Q.  About  how  long  after  Captain  Morris  went 
in? 

A.     Oh,  possibly  seven  or  eight  minutes.  [46] 

Q.  And  do  you  recall  who  went  into  the  apart- 
ment with  Captain  Morris?  A.    Yes,  sir. 

Q.     Who  was  that? 

A.     Detective  Waitt  and  Detective  Musselman. 

Q.  Now,  you  say  you  went  in  about  eight  min- 
utes after  that.  What  did  you  do  when  you  got  in 
there;  what  did  you  see  and  hear? 

A.  Well,  when  we  got  in  there  Captain  Morris 
gave  us  orders  to  search,  and  just  at  that  time — 
he  just  designated  a  portion  of  the  apartment  for 
me  to  search,  and  I  proceeded  to  search. 

Q.  What  portion  did  he  designate  for  you  to 
search  ? 

A.     Well,  the  kitchen  and  the  back  porch. 

Q.  Now,  who  was  there  at  the  time  you  came 
into  the  aiDartment? 

A.  Well,  Captain  Morris,  Detective  Waitt  and 
Detective  Musselman.  Detective  Ivy  followed  me 
into  the  room  and  the  defendant  was  standing  in 
the  din^^iing  room. 

Q.     This  man  seated  here  to  my  right? 

A.     Yes,  sir. 

Q.     Next  to  Mr.  Pomeroy?  A.    Yes,  sir. 

Q.  And  you  say  he  was  in  the  dinning  room  at 
the  time  that  you  arrived  there.  Now,  what  seai'ch 
did  you  make  [47]  and  what  did  you  find? 


112  Ruis  Parker  vs. 

(Testimony  of  Andrew  Zuarri.) 

A.  I  searched  the  back  porch  and  the  kitchen 
and,  also,  a  portion  of  the  bathroom. 

Q.     Did  you  find  anything? 

A.  I  found  a  couple  of  empty  jars,  one  particu- 
lar jar  that  had  traces  of  something  in  it. 

Q.  Well,  now,  before  you  on  the  desk  there  is 
Plaintiff's  Exhibit  2  for  identification.  Can  you 
identify  any  of  those  objects  before  you? 

The  Court:  Will  you  place  back  on  each  recep- 
tacle the  cover  that  you  take  off  of  it  immediately 
after  you  finish  examining  it  so  as  not  to  confuse 
the  covers  that  came  with  the  containers? 

A.     This  is  one  jar  I  found  in  the  bathroom. 

Q 

A 

Q 

A 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 
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How  could  you  identify  that  as  being  the  jar? 

By  the  mark. 

What  mark? 

AVell,  I  put  two  numbers  of  my  serial  num- 
on  it. 

What  are  those  numbers? 

My  number  is  777. 

And  what  did  you  put  on  the  jar? 

77. 

And  where  is  that  marked  on  the  jar? 

On  the  lid. 

Does   that   jar   contain   anything?    [48] 

It  had  traces  of  some  product  in  here. 

Is   there   anything  else   there   that   you   can 
identify?  A.     (No  response.)  I 

Q.     Is  there  anything  else  that  you  saw  there  in 
the  apartment  at  the  time  you  were  present? 

I 


I 
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A.  Well,  I  saw  a  number  of  jars,  but  I  didn't 
mark  them. 

Q.     Were  they  similar  to  the  jars  before  you? 

A.  They  were  similar  to  those  jars.  I  would 
hesitate  to  say  those  are  the  same  jars. 

Q.  Now,  as  to  those  objects  on  your  left  there, 
can  you  identify  any  of  those,  or  did  you  see  any 
of  those  while  you  were  there? 

A.     I  saw  objects  similar  to  those. 

Q.     And  what  objects  did  you  see? 

Mr.  Pomeroy:  For  the  purpose  of  this  record, 
in  order  to  shorten  the  time,  we  will  stipulate  that 
these  things  were  found  at  Ruis  Parker's  apart- 
ment at  1219  and  I/2  Yesler  Way  and  no  further 
identification  is  necessary  as  far  as  we  are  con- 
cerned in  this  case, — just  the  procedural  form  of 
identification  of  these  items. 

Mr.  Dore:     Thank  you.  Counsel. 

Q.  (By  Mr.  Dore) :  What  did  you  do  with  this 
jar  that  you  found? 

A.     I  placed  it  on  a  table  with  a  bunch  of  others. 

Q.  Do  you  know  what  happened  to  this  evidence 
before  you, — or  these  items  before  you?  [49] 

A.  They  were  taken  down  to  the  police  station 
and  then  placed  in  evidence. 

Q.    Who  did  that? 

A.     Ivy  and  Detective  Musselman. 

Mr.  Dore:  May  I  have  this  marked  Plaintiff's 
Exhibit  3,  your  Honor,  for  identification? 
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Mr.  Pomeroy:  I  am  ready  to  stipulate,  Mr. 
Dore,  that  it  is  not  necessary  to  further  identify 
those. 

Mr.  Dore:  I  would  like  to  have  that  in  there  to 
complete  the  case,  your  Honor. 

The  Court:  Plaintiff's  Exhibit  3  will  now  be 
marked  for  identification. 

(Exhibit  referred  to  marked  Plaintiff's  Ex- 
hibit Number  3  for  identification.) 

Q.  (By  Mr.  Dore) :  Can  you  identify  that 
Plaintiff's  Exhibit  3  for  identification? 

A.    Yes,  sir. 

Q.    What  is  that? 

A.  This  is  the  envelope  that  I  filled  out  when  I 
placed  this  evidence  into  evidence. 

Q.  And  w^hat  did  you  place  in  that  envelope  at 
the  time? 

A.  Well,  it  is  all  listed  on  the  face  of  the  en- 
velope, what  went  in  there. 

Q.     And  where  did  you  place  that  evidence? 

A.     Into  the  police  department  property  room. 

Q.     With  whom?  ' 

A.  Officer  Frank  Leary  who  was  on  duty  at  the 
time.    He  received  the  envelope. 

Q.  Now,  did  you  at  any  time  talk  to  the  defend- 
ant, Mr.  Parker?  A.     Yes,  sir. 

Q.     When  did  you  talk  to  him? 

A.  He  was  in  our  car  on  the  way  down  to  the 
station,  and  I  talked  to  him  on  the  following  day. 
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Q.  What  did  he  say  at  the  time  that  he  was 
in  your  ear  ? 

The  Court:  If  anything!  He  has  not  yet  said 
that  anything  was  said  in  the  car. 

Mr.  Dore:  He  said  that  he  had  a  conversation, 
your  Honor. 

The  Court:  Well,  he  said  he  was  in  the  car  with 
him  and  then  he  talked  to  him  the  next  day,  as  I 
understood  it. 

Q.  (By  Mr.  Dore)  :  Well,  did  you  have  a  con- 
versation with  Parker  in  the  car  on  the  way  to  the 
station?  A.     Yes,  sir. 

Q.     And  what  did  you  say  and  what  did  he  say? 

A.  The  conversation  amounted  to  about  the 
length  of  time  that  he  had  been  using  a  narcotic. 

Q.  Well,  what  did  you  say  and  what  did  he 
say? 

A.  Well,  I  asked  him  how  long  he  had  been 
using.  And  he  [51]  said,  "Approximately  five 
years. ' ' 

Q.  Was  anything  else  said  on  the  way  to  the 
station  in  the  car? 

A.  He  stated  at  that  time  that  he  had  acquired 
'  the  habit  about  five  years  ago,  and  meanwhile  had 
I  taken  the  cure  in  that  period  of  time,  and  then  he 
!  started  again. 

I      Q.     Was  there  any  further  conversation  on  the 
way  to  the  station  that  you  recall? 

A.     Yes,  one  more  thing.    He  stated  at  the  time 
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that  he  was  glad  it  happened  because  he  wanted 

to  take  the  cure. 

Q.     Anything  further*? 

A.     No,  sir;  that's  about  all. 

Q.  Now,  you  say  that  you  had  a  conversation 
with  him  subsequent  to  the  ride  in  the  car  to  the 
station.    When  and  where  was  that? 

A.  That  was  the  following  day,  which  was 
Thanksgiving. 

Q.     And  when  and  where  did  you  talk  to  him  ? 

A.  That  was  about  8:00  p.m.,  in  the  evening  at 
the  felon  detail  office. 

Q.  And  what  w^as  said  at  that  time  by  you  and 
by  the  defendant? 

A.     It  was  in  regard  to  how  he  was  feeling. 

Q.  Just  relate  to  the  best  of  your  recollection 
what  was  said.  [52] 

A.  Well,  it  was — the  conversation  was  as  to 
how  long  he  had  been  using  narcotics,  and  mostly 
we  discussed,  oh,  different  effects  and  one  thing 
and  another.  It  was  more  or  less  an  impersonal 
conversation,  things  that  I  was  curious  about,  and, 
as  I  say,  as  to  how  he  was  feeling. 

Q.  Was  there  any  further  conversation  at  that 
time? 

A.  Nothing  more  than  I  remember  he  added  that 
he  wanted  to  take  the  cure,  and  we  discussed  that. 

Q.     Did   you   ever   take   a   statement    from    the  J 
defendant  ? 

A.     I  took  a  statement,  but  it  was  mislaid. 
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Q.     You  do  not  have  that  with  you  now? 

A.     No,   sir. 

Q.  Do  you  have  any  knowledge  of  where  it  might 
be?  A.     No,  sir. 

Q.  And  at  the  time  you  took  the  statement,  what 
did  he  tell  you  then? 

A.  Well,  it  was  just  an  admission  that  he  had 
smoked  opium. 

Q.     Anything  else? 

A.     Nothing  other  than  that. 

Q.  Anything  concerning  the  date  of  November 
the   24th? 

A.  No.  Mr.  Parker  and  I  got  along  very  good. 
He  was  very  cooperative  and  we  had  a  very  friendly 
talk.  He  didn't  want [53] 

Q.  You  did  not  ask  him  about  the  items  in  the 
apartment  ? 

A.    Well,  he  admitted  that  they  were  his. 

Q.     When  did  he  admit  that  to  you? 

A.  Well,  in  the  statement  there  was  that  admis- 
sion. 

Q.     And  when  was  that  statement  taken? 

A.     That  was  on  the  25th. 

Mr.   Dore:     I  have  no  further  questions. 

Cross-Examination 

By  Mr.  Pomeroy: 

Q.  Mr.  Zuarri,  how  much  after  Captain  Morris 
got  to  1219  and  1/2  Yesler  Way  on  the  particular 
night  that  Parker  was  arrested  did  you  arrive 
there? — how  long  after  him? 


118  Ruis  Parker  vs. 

(Testimony  of  Andrew  Zuarri.) 

A.  Oh,  I  don't  really  know  that.  He  was  already 
there  when  we  got  there. 

Q.     He  was  there  *? 

A.     He  was  standing  on  the  street. 

Q.  All  right.  And  how  long  after  you  got  there 
did  the  other  two  detectives  come? 

A.     Oh,  possibly  five  minutes  or  more. 

Q.  Five  minutes  or  more.  Now,  how  long  did  it 
take  you  to  go  from  your  patrol  office,  or  where 
you  were  Avith  the  other  detectives  and  Captain 
Morris,  up  to  1219  and  i/o  Yesler  AA^ay?  [54] 

A.  That  would  depend  on  whether  we  had  our 
cars  assigned  out  at  that  particular  time. 

Q.  How  long  did  it  take  you  to  go  down  and  get 
in  your  car  and  go  right  out  ? 

A.  Oh,  I  don't  imagine  it  would  take  more  than 
five  minutes. 

Q.  Five  minutes  to  get  up  there.  Now,  you  are 
under  oath,  and  you  say  Captain  Morris  just  walked 
in  and  the  front  door  was  unlocked? 

A.     Yes,  sir. 

Q.     Absolutely  unlocked?   He  just  walked  in? 

A.  All  I  saw  the  man  do  w^as  put  his  hand  on 
the  door,  and  the  door  opened. 

Q.     Now,  Mr.  Zuarri,  did  you  arrest  the  man? 

A.  He  was  already  under  arrest  when  I  got 
there,— got  into  the  apartment. 

Q.     And  then  did  you  take  him  out  to  your  car? 

A.     I  and  Detective  Waitt. 

Q.     All  right.    Now,  just  describe  to  the  Court 
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the  direction  you  went  and  where  you  went  with  the 

man  after  the  arrest? 

A.     We  took  him  across  the  street  into  the  car. 

Q.  Just  a  moment!  Who  was  with  you  when 
you  left  the  apartment  with  the  man? 

A.     Detective  Waitt.  [55] 

Q.     Just  the  two  of  you  ?  A.     Yes,  sir. 

Q.     Where  w^ere  the  three  other  detectives'? 

A.  They  either  followed  us  out  or  were  on  the 
street  already. 

Q.  You  do  not  know  whether  they  went  out  first. 
You  do  not  think  they  were  left  up  in  the  apart- 
ment,  do   you? 

Mr.  Dore:  I  object,  your  Honor;  that  is  argu- 
mentative. 

The  Court:     Overruled. 

Q.     (By  Mr.  Pomeroy) :     You  may  answer. 

A.  As  I  recall,  Detective  Musselman  and  Ivy 
carried  the  evidence  out;  and  we  were  ordered  to 
take  Mr.  Parker  in  our  car. 

Q.  Well,  did  you  go  out  first  or  did  the  officers 
with  the  evidence  leave  first? 

A.  I  remember  Mr.  Parker  locking  the  door,  so 
I  imagine  every  one  was  out  of  the  apartment. 

Q.     He  locked  the  door  to  his  apartment? 

A.     In  my  presence. 

Q.  Then  you  and  Waitt  took  him  down  to  the 
car,  is  that  right?  A.     Yes,  sir. 

Q.  And  just  describe  to  the  Court  the  direction 
you  took  to  go  to  your  car  and  where  your  car  was 
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after  you  [56]  left  the  entrance  to  the  apartment 

house  known  as  1219  and  1/2  Yesler  Way"? 

A.     Well,  we  walked  across  the  street. 

Q.     Directly  across  the  street? 

A.     Well,  on  an  angle,  more  or  less. 

Q.  On  an  angle  across  the  street.  I  will  show 
you  what  is  marked  as  Defendant's  Exhibit  A-2  for 
identification.  Do  you  recognize  that  as  being  simi- 
lar to  the  location  of  the  streets  around  where  1219 
and  %  Yesler  Way  is?  A.     Yes,  sir. 

Q.  Can  you,  with  a  pencil,  show  the  Court  the 
direction  which  you  took  with  the  prisoner  to  your 
car?  Can  you  step  down  and  do  that?  "B"  there 
happens  to  be  marked.  Do  you  agree  that  that  is 
the  approximate  location  of  1219  and  %  Yesler? 

A.     I  would  say  the  approximate  location. 

Q.     Now,  do  you  have  a  pencil  on  you? 

A.     I  have  a  pen. 

Q.    A  pen. 

The  Court:  Stand  as  far  as  you  can  to  your 
left,  Mr.  Zuarri,  and  at  the  same  time  allow  your- 
self the  opportunity  of  reaching  the  location  on  the 
map  witli  a  pencil. 

Q.     Just  mark  it  on  there.  [57] 

A.  I  would  say  our  approximate  route  was 
somewhat  similar  to  that.    (Indicating.) 

Q.     And  where  was  your  car  parked,  then? 

A.     It  was  on  this  side  of  the  street  facing  west. 

Q.  Just  mark  in  where  your  car  was  parked. 
Mark  your  car  in  there,  if  you  will. 
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A.     (Witness  ■complies.) 

Q.     And  mark  that  "F." 

A.     (Witness  complies.) 

Q.  And  that  which  is  marked  "F"  is  where  your 
car  was  parked?  A.     Appro:5^imately. 

Q.     While  you  were  in  this  apartment? 

A.    Yes. 

Q.     And  your  diagonal  line,  mark  that  '*G." 

A.     "G."    (Witness  complies.) 

Q.  The  line  "G"  is  the  approximate  direction 
that — marks  the  approximate  direction  that  you  took 
the  prisoner  from  the  entrance  of  1219  and  i/o  to 
your  car?  A.     That  is  right. 

Q.  And  then  you  left  there,  from  that  location, 
and  took  the  prisoner  to  jail? 

A.     Yes.    It  was  raining  at  the  time. 

Q.    Well,  what  has  that  to  do  with  it? 

A.     Well,  that  is  how  well  I  can  remember.  [58] 

Q.     That  is  to  show  that  your  recollection  is  good  ? 

A.     Good  at  that  particular  time. 

Mr.   Pomeroy:     That  is   all. 

The  Court:     Is  that  all? 

Mr.  Dore:     No  further  questions,  your  Honor. 

The   Court:     You  are   excused,  Mr.   Zuarri. 

(Witness  excused.) 

The  Court:  At  this  time  we  will  take  our  noon 
recess. 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.)   [59] 
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August  4,  1949,  2:00  o 'Clock  P.M. 
(All  parties  present  as  before.)  m 

The  Court:     You  may  call  your  next  witness. 

Mr.  Pomeroy :     May  I  ask  Mr.  Zuarri  another : 
question  ? 

The  Court:  Yes.  Mr.  Zuarri,  will  you  come  for- 
ward and  resume  the  stand  ? 

i 

ANDREW  ZUARRI  i 

the  witness  on  the  stand  at  the  time  of  the  noon 
recess  thereupon  resumed  the  stand  and  testified] 
further  as  follows: 

Cross-Examination 
(Continued) 

By  Mr.  Pomeroy: 

Q.  Mr.  Zuarri,  when  you  went  to  1219  and  1/2 
Yesler  Way,  Captain  Morris  was  already  standing 
on  the  sidewalk,  is  that  right?  A.     Yes,  sir. 

Q.     In  front  of  this  place? 

A.  I  think  it  was  in  front.  I  am  fairly  sure  it 
was  in  front. 

Q.     Well,  in  that  approximate  vicinity? 

A.     In  the  vicinity;  not  directly  in  front. 

Q.  Then  you  say  five  minutes  or  more  later  up 
came  these  other  two  officers,  Ivy  and  Musselmanlj 

A.     Well,  in  a  matter  of  a  few  minutes. 

Q.     And  where  did  they  come  from? 

A.     Well,  we  all  left  the  station 

Q.     No!    No!    When  you  first  saw  them,  when?, 
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you    were    standing    there    with    Captain    Morris, 

where  did  you  first  see  Ivy  and  Musselman? 

A.     They  were  coming  east  on  Yesler  Way. 

Q.     They  were  gomg  east  on  Yesler  Way? 

A.  They  were  just  about  at  the  intersection  of 
12th. 

Q.  At  the  intersection  of  12th.  That  was  your 
first  observation  of  them?  A.     Yes,  sir. 

Q.  And  then  they  walked,  did  they,  up  there  to 
where  you  were? 

A.  They  walked — I  saw  them  on  the  street.  They 
walked  up.  How^  far  they  walked,  I  don 't  know. 

Q.  But  you  first  saw  them  up  from  the  corner  of 
12th  and  Yesler  ?  A.     They  were  in  the  car. 

Q.     They  were  what? 

A.     They  were  in  the  car. 

Q.     Oh,  you  first  saw  them  in  the  car? 

A.     In  the  car. 

Q.    And  they  came  up  by  car,  then? 

A.     Yes,  sir.  [61] 

Q.  And  then  you  saw  them — you  saw  the  car, 
then,  rather  than  the  men  first? 

A.     Yes,  I  noticed  the  car. 

Q.    And  you  saw  the  car  where  again? 

A.  I  don't  remember  if  it  was  in  the  intersec- 
[tion  or  before  it  entered  the  intersection  at  12th 
jand  Yesler. 

I    Q.     At  12th  and  Yesler.  And  then  what  did  they 
Ido  in  their  car? 

A..    I   am   not   too   certain — they   disappeared — 
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whether  they  were  looking  for  a  parking  place  or 
were  trying  to  find  us.  I  believe  they  parked  their 
car  somewhere  where  we  couldn't  see  it  and  come 
walking  up. 

Mr.  Pomeroy:  If  your  Honor  please,  I  would 
like  to  come  forward  again. 

The  Court:  You  may  do  that,  and  opposing 
counsel  will  have  and  enjoy  the  same  privilege. 

Q.  (By  Mr.  Pomeroy) :  Now,  my  understand- 
ing of  your  testimony  is  that  you  were  standing 
here.    (Indicating.) 

A.     Well,  approximately  there.    (Indicating.) 

Q.  Approximately  there.  And  you  first  saw  them 
— would  you  make  a  little  mark  there  and  just  label 
it  "H?" 

A.     (Witness  indicates  with  a  mark.) 

Q.  And  that  is  where  you  first  saw  Ivy  and 
Musselman? 

A.  As  I  recall  now,  they  made  a  left  hand  turn 
in  the  intersection.  [62] 

Q.  Well,  just  make  an  "H"  there  where  you 
first  saw  Ivy  and  Musselman.  ' 

A.     (Witness  complies.) 

Q.  Now,  it  is  my  understanding  that  that  is 
where  the  car  was  with  Ivy  and  Musselman  in  it 
when  you  first  saw  itf  A.     Approximately. 

Q.     Then  where  did  they  go  in  their  car? 

A.  I  believe  they  made  a  left  hand  turn  and  then 
possibly  went  up  a  block 
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Q.  Now,  just  a  moment.  They  turned  left  and 
went  north  on  12th  Avenue,  is  that  correct  % 

A.     I  believe  so. 

Q.     And  then  you  did  not  see  them  anjrmore'? 

A.     No. 

Q.     I  see.  And  then  where  did  you  see  them  next? 

A.  Well,  the  next  time  I  saw  them  was  coming 
up  the  sidewalk. 

Q.     Coming  up  the  sidewalk  ? 

A.     Coming  up  the  sidewalk. 

Q.  Where  was  that?  — on  which  sidewalk  and 
where  ? 

A.  Well,  it  would  be  on  the  south  side  of  the 
street, — walking  west. 

Q.     The  south  side  of  Yesler? 

A.     On  12th,  on  Yesler.  [63] 

Q.  You  never  saw  them  cross  this  intersection? 
(Indicating.)  A.     No;  I  don't  recall  that. 

Q.  Then  what  were  you  and  Morris  and  your 
partner  doing  while  you  were  waiting  for  them 
there?  A.     We  were  just  standing  in  front. 

Q.     You  were  not  watching  for  them  to  come? 

A.     I  was. 
i     Q.     But  you  did  not  see  them  at  all  across  the 
.street  there,  or  anything? 

I    A.     When  they  walked  across  the  street,  no;  not 
|at  that  particular  time, — not  that  I  recall. 

Q.  I  see.  You  made  an  affidavit  in  this  case,  did 
;you  not?  A.     Yes,  sir. 
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Q.  And  in  that  affidavit  you  said,  ''Ivy  and  Mus- 
selman  came  up  on  foot. ' '  You  mean  the  second  time 
you  saw  them  ? 

A.  The  second  time — the  last  time  I  saw  them 
prior  to  Musselman  going  into  the  apartment  house. 
They  came  up  on  foot. 

Mr.  Pomeroy:     That  is  all. 

Mr.  Dore :     I  have  just  one  question. 

Redirect  Examination 


I 


By  Mr.  Dore : 

Q.     As  to  the  practical  location  of  this  1219  and 
1/2  [64]  Yesler  Way,  that  is  in  the  City  of  Seattle? 

A.     It  is. 

Q.     County  of  King?  A.     It  is. 

Mr.  Dore :     That  is  all.  Step  down. 

(Witness  excused.) 
The  Court :     Call  your  next  witness. 


ROBERT  W.  WAITT 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  , 
having  been  first  duly  sworn,  was  examined  and  I 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore : 

Q.     State  your  name.  A.     Robert  W.  Waitt. 

Q.     And  what  is  your  address? 
A.     13219  1st  Southwest. 
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Q.     And  your  business  or  occupation  is  what? 

A.     I  am  with  the  Seattle  Police  Department. 

Q.  How  long  have  you  been  with  the  Seattle  Po- 
lice Department?  A.     Six  years. 

Q.  And  what  detail  are  you  attached  to  in  the 
department  ? 

A.  To  the  felon  unit, — to  the  felon  department, 
—detail.  [65] 

Q.  Were  you  so  employed  on  or  about  November 
the  24th,  1948?  A.     Yes. 

Q.  Now^,  were  you  and — were  you  in  Captain 
Morris'  office  at  the  time  you  received  the  telephone 
call  that  evening  on  the  24th?  A.     Yes. 

Q.  And  after  he  received  the  telephone  call,  did 
he  give  you  certain  orders?  A.     Yes. 

Q.     What  where  those  orders  ? 

A.     He  told  me  to  meet  him  at  12th  and  Yesler. 

Q.     And  did  you  go  to  12th  and  Yesler? 

A.     I  did. 

Q.  About  what  time  did  you  leave  the  police  sta- 
tion ?  A.     Approximately  9 :30. 

Q.  And  approximately  what  time  did  you  arrive 
at  12th  and  Yesler? 

A.  Oh,  it  wouldn't  be  over  five  minutes.  We  just 
walked  out  and  got  in  our  car  and  drove  up  to  12th 
and  Yesler. 

J     Q.     And  upon  arriving  at  12th  and  Yesler,  who 
was  there?  A.     Captain  Morris. 

Q.     And  then  what  did  you  do? 
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A.  We  walked  across  the  street  and  he  told  nie 
to  come  with  him  [66] 

Q.     And  did  you  go  with  him?  A.     Yes. 

Q.     Where  did  you  go? 

A.     1219  and  1/2  Yesler  Way. 

Q.  And  what  did  you  do  when  you  got  to  that 
address  ? 

A.  We  walked  in  through  the  front  door  and 
went  up. 

Q.     Was  the  door  open  or  closed? 

A.  The  door  was  closed,  but  that's  the  main  en- 
trance to  it. 

Q.     Was  the  door  locked?  A.     No. 

Q.  What  was  your  position  with  regard  to  Cap- 
tain Morris  ?  A.     I  was  directly  behind  him. 

Q.     How  far  behind  behind  him  at  the  time? 

A.  Well,  I  couldn't  say  as  to  the  matter  of  feet. 
I  was  the  next  man.  If  you  are  walking  in  single 
file,  I  was  directly  behind  him. 

Q.  Could  you  illustrate  with  your  hands  about 
how  far  away  you  were  from  him  ? 

A,  Well,  I  would  say  I  was  about  three  feet  to 
the  rear  of  him, — not  over  that.  '' 

Q.     Who  else  was  present? 

A.     Detective  Musselman, 

Q.     Now,  you  say  the  door  was  unlocked? 

A.    Yes. 

Q.     Who  opened  the  door?  [67] 

A.     Captain  Morris. 

Q.     And  then  what  occurred  ? 
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A.  We  went  into  a  short  hallway,  up  a  flight  of 
stairs,  made  a  turn  and  went  up  another  flight  of 
stairs. 

Q.     Was  that  turn  to  the  right  or  left? 

A.  Well,  we  turned — we  went  up  this  way  and 
turned  this  way.  (Indicating.)  That  would  be  left, 
I  guess — we  turned  right. 

Q.     Your  turned  right  %  A.     Yes. 

Q.  And  what  did  you  do  when  you  got  to  the  top 
of  the  stairs? 

A.  When  we  got  to  the  top  of  the  stairs  there  was 
a  door  on  our  left,  and  it  was  open.  Captain  Morris 
walked  in. 

Q.     Were  there  any  lights  visible  inside  ? 

A.     No. 

Q.  Was  there  any  light  or  reflection  from  the 
outside  in  the  apartment? 

A.     Partly  in  the  front  room  of  the  apartment. 

Q.  Now,  how  far  was  that  door  open  in  the  apart- 
ment? A.     Approximately  six  inches. 

Q.  And  what  did  Captain  Morris  do  at  the  time 
that  he  went  into  the  apartment?  Did  he  say  any- 
thing or  do  anything? 

A.  He  pushed  the  door  further  on  open  and  he 
— I  heard  him  ask  if  there  was  anybody  home.  [68] 

Q.     Did  you  saj^  anything  at  the  time? 

A.     No,  I  didn't. 

Q,  And  then  what  happened  after  you  got  into 
the  apartment? 

A.     We  entered  into  what  was  apparently  a  liv- 
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ing  room.  It  was  a  pretty  good  size  room.  And  then 
we  walked  straight  on  back  towards  the  dining  room 
and  he  called  out  again,  "Is  there  anybody  home?" 
— or  "Is  there  anybody  here,"  or  words  to  that  ef- 
fect. He  got  back  into  the  dining  room  and  there 
was  a  door — there  was  a  door  to  our  left — and  he 
opened  that  door,  and  I  went  in  there  with  him. 

Q.     And  what  was  in  there  ?  , 

A.     There  was  a  bedroom.  S 

Q.     And  what  did  you  see  in  there  ? 

A.  There  was  a  small  light  on  over  a  nightstand 
that  was  sitting  by  the  head  of  the  bed  and  there 
was  a  man  laying  on  the  bed. 

Q.     Do  you  see  that  man  in  court  today? 

A.    Yes. 

Q.     Can  you  point  him  out? 

A.     He  is  the  defendant  in  the  case.  (Indicating.) 

Q.     Sitting  next  to  Mr.   Pomeroy? 

A.     Yes,  sir. 

Q.     And  what  happened  in  the  bedroom  there? 

A.  Captain  Morris  asked  him,  "What's  wrong?" 
— or  "What  goes  on?" — or  something  like  that — 
words  to  that  effect.  I  don't  recall  exactly  what  he 
did  say  to  the  man.  And  the  man  kind  of  opened  his 
eyes  like — I  mean  you  could  see  him  open  his  eyes. 
It  was  kind  of  dim, — kind  of  dark  in  there.  And  he 
says,  "There  it  is."  And  I  didn't  see  anything  at 
first,  when  I  first  looked,  because  we  just  came  in 
from  a  lighted  hallway. 

Q.     Then  what  happened? 

f 
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A.  So  Morris  asked  him, — Captain  Morris  asked 
him,  "There  what  is?"  Then  we  looked  and  then  we 
saw  this  outfit  there. 

Q.  Before  you  there  is  Plaintiff's  Exhibits  1  and 
2.  Did  you  see  any  of  those  objects  there? 

A.    Yes. 

Q.     What  specifically  did  you  see? 

A.  This  dinner  x)late,  and  this  little  vasoline  jar; 
this  burner. 

Q.     Was  that  burning  at  the  time? 

A.  Yes,  it  was.  And  this  paper  thing,  and  this 
pipe — pipe  affair,  and  this  needle  here,  and  there 
is  one 

Q.  Now,  did  you  make  a  search  of  the  apart- 
ment? A.     Yes,  I  did. 

Q.  Was  that  before  or  after  the  man  was  placed 
under  [70]  arrest? 

A.  That  was  after  the  man  was  placed  under  ar- 
rest. 

Q.  And  did  you  find  any  specific  items  that  are 
before  you  there?  A.     Yes,  I  found  this  box. 

Q.     Where  did  you  find  that? 

A.     I  found  that  in  the  night  stand, — in  the  top 
j  drawer  of  the  night  stand. 
1      The  Court:     In  the  night  stand? 
I      The  Witness :     Yes, — ^what  they  call  a  night  stand. 
The  light  was  sitting  on  this  stand,  and,  also  a  little 
radio,  I  believe. 

Q.     Was  the  door  open  or  closed? 

A.     It  was  closed. 
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Q.     Did  you  find  anything  else  ? 

A.  I  found  one  of  these  jars  that's  got — that  had 
a  newspaper  inside  that  had  some  narcotics  in  that. 

Q.     Can  you  identify  that  jar  there? 

A.     I  would  have  to  open  it  up. 

The  Court:  You  can  unscrew^  the  tops,  but  after 
you  have  looked  at  the  contents,  then  put  the  top 
back  on.  Be  sure  to  get  the  same  top  back  on  the 
identical  jar  or  container  from  which  you  took  it. 

A.  This  one  here  that  has  got  the  newspaper  in 
it. 

Q.     Is  it  marked?  Did  you  mark  it?  [71] 

A.     Yes. 

Q.     How  is  it  marked? 

A.  It's  got  my  initials  R.  W.  W.,  and  my  serial 
number,  5455  T. 

Q.     Did  you  find  anything  else  in  the  apartment  ? 

A.  In  the  bathroom — on  the  bathroom  shelf  we 
found  the  rest  of  these  jars. 

Q.     Was  that  a  medicine  cabinet? 

A.  It  was  just  an  open  shelf.  There  was  four  or 
five  of  these  jars  all  lined  up.  ! 

Q.  Now,  did  you  talk  to  the  defendant,  Mr. 
Parker,  at  any  time  while  you  were  there  ? 

A.     No ;  I  never  said  anything. 

Q.  Were  you  present  at  any  time  when  any  other 
officer  talked  to  him? — while  you  were  there? 

A.     No. 

Q.  Did  3'OU  talk  to  him  subsequent  to  leaving 
1219  and  %  Yesler  Avenue  ? 
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A.  I  might  have  asked  him — I  am  not  sure 
whether  I  asked  him  if  there  was  any  more  narcotics 
in  there  or  not.  Other  than  that,  no. 

Q.  Do  you  know  what  became  of  these  objects 
after  you  left  1219  and  i/o*?  Do  you  know  who  had 
them? 

A.  This  was  all  taken  out  into  the  front  room. 
As  each  piece  was  picked  up,  it  was  taken  out  in 
the  front  room  and  it  was  put  on  a  little  table  that 
was  right  [72]  beside  the  door.  Captain  Morris  was 
there  practically  all  the  -time.  And  I  remember  I 
brought  out  some  of  the  stuff,  and  some  of  the  other 
detectives  brought  out  some  of  the  stuff,  and  from 
there  Captain  Morris  took  it  all  down  to  headquar- 
ters. 

Q.     Did  you  see  him  take  it  to  Headquarters? 

A.  Well,  he  left  there  ahead  of  us  because  my 
partner  and  I  took  the  defendant. 

Q.  Did  you  have  anything  to  do  with  those  items 
after  that? 

A.     I  just  saw  them  down  at  Headquarters. 

Q.  Did  you  have  any  conversation  with  the  de- 
fendant when  you  left  there?  Did  he  ride  in  your 
car?  A.     Yes,  he  did. 

Q.  Did  you  have  any  conversation  in  the  car  with 
him? 

A.     No,  I  don't  believe  I  said  anything  to  him. 

Q.  Did  you  hear  any  conversation  between  the 
defendant  and  anybody  else  in  the  car? 

A.     There  might  have  been,  but  I  don't  recall. 
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Q.  Yes.  Now,  just  one  other  question.  In  regard 
this  1219  and  I/2  Yesler  Street,  was  that  in  the  City 
of  Seattle?  A.     Yes,  sir. 

Mr.  Dore :     Your  witness.  [73] 

Cross  Examination 

B}'  Mr.  Pomeroy: 

Q.  Mr.  Waitt,  where  did  you  park  your  car  when 
you  went  up  to  1219  and  I/2  Yesler  Way? 

A.     Across  the  street. 

Q.     How  did  you  get  it  across  the  street? 

A.     I  made  a  U-turn  in  the  middle  of  the  block. 

Q.  You  made  a  U-turn  in  the  middle  of  the  block 
and  parked  it  across  the  street?  A.     Yes,  sir. 

Q.  Then  when  you  left  1219  and  I/2  Yesler  with 
the  defendant,  where  did  you  take  him  ? 

A.     When  I ? 

Q.  As  you  left  1219  and  I/2  Yesler,  what  route 
did  you  go? 

A.  The  most  direct  route,  which  would  be  right 
over  Yesler  Way. 

Q.     Did  you  walk  the  defendant  to  your  car  ? 

A.     I  believe  we  did. 

Q.  You  believe  you  did  walk  the  defendant  to 
your  car? 

A.  Well,  I  mean  we  didn't — he  was — he  walked 
by  himself,  if  that  is  what  you  mean. 

Q.     That  is  what  I  mean. 

A.     Yes ;  he  walked  by  himself.  [74] 

Q.     And  he  was  in  your  custody  at  the  time? 
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A.     Yes,  because  we  was  the  last  two  to  leave. 

Q.  What  route  did  you  follow  after  you  left  the 
door  of  1219  and  1/2  Yesler  Way? 

A.    We  walked  across  the  street  to  the  car. 

Q.     Across  the  middle  of  the  block  there? 

A.     Yes. 

Q.  And  your  car  was  loractically  across  the  street 
from  1219  and  %  Yesler? 

A.  Oh,  I  w^ouldn't  say  it  was  directlj^  across.  It 
w^as  across  the  street. 

Q.  Well,  how  far  north,  or  I  mean  east  or  west 
of  the  location  of  1219  and  %  was  your  car? 

A.     I  would  say  it  was  angled  a  little  bit  east. 

Q.     Your  car  was  angled  a  little  bit  east  ? 

A.  No ;  I  mean  in  comparison  to  a  direct  line.  If 
you  took  a  direct  line  straight  across  12th,  from 
1219  and  %,  our  car  would  be  a  little  bit  east  of 
that. 

Q.  In  other  w^ords,  your  car  was  a  little  bit  east 
of  the  location  of  1219  and  1/2  Yesler  Way? 

A.     But  across  the  street. 

Q.     But  across  the  street?  A.     Yes. 

Q.  About  how  far  from  a  direct  north  and  south 
line ;  how  far  east  would  your  car  be  in  that  respect  ? 

A.  I  wouldn't  know.  It  was  relatively  a  short 
distance;  I  mean  I  didn't  measure  it.  I  couldn't  tell 
you. 

Q.  Well,  would  it  be  five  feet  or  100  feet  or  500 
feet?  Just  to  your  best  approximation. 

A.     It  wouldn't  be  over  100  feet. 


136  Riiis  Parker  vs. 

Testimony  of  Robert  W.  Waitt.) 

Q.    About  100  feet? 

A.     It  wouldn't  be  over  100  feet. 

Q.     Would  it  be  under  100  feef? 

A.     Somewheres  under. 

Q.     75  feet?  A.     I  don't  know. 

Q.     Would  it  be  less  than  75  or  more  ? 

A.     Somewhere  under  100  feet. 

Q.     Well,  would  it  be  more  than  a  foot? 

A.     It  would  be  more  than  a  foot. 

Q.  All  right.  About  how  much  now?  You  are  a 
police  officer  and  you  have  some  idea  of  distances. 
Now,  give  us  an  approximation.  That  is  all  I  am  ask- 
ing for. 

A.  Somewhere  between  1  foot  and  100  feet.  It 
wasn't  over  100,  I  know  that. 

Q.     Would  it  be  closer  to  100  feet  than  one  foot? 

A.     I  don't  know. 

Q.  Would  it  be  closer  to  one  foot  than  it  would 
to  100  feet? 

Mr.  Dore:  I  object  to  these  questions  and  this 
[76]  line  of  questioning,  Your  Honor.  I  submit  that 
it  is  not  proper  cross-examination.  There  was  noth- 
ing in  the  direct  examination  concerning  the  loca- 
tion of  these  automobiles.  Furthermore,  I  do  not 
believe  it  is  material  to  the  crime  committed  here, 
as  to  where  these  automobiles  were. 

The  Court :  The  Court  has  not  heard  counsel  state 
what  the  purpose  is,  but  I  have  seen  it  happen  in 
many  cases  in  the  past  where  counsel  pursued  a 
line  of  inquiry  analagous  to  this  as  bearing  upon 
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the  credibility,  the  accuracy  of  the  recollection  of 
the  witness  and  other  matters  affecting  the  credi- 
bility of  the  witness. 

Is  that  any  part  of  the  reason  for  this  line  of  in- 
quiry ? 

Mr.  Pomeroy:  Yes,  Your  Honor.  I  believe  I  am 
entitled  to  a  fair  answer  from  this  officer  because 
he  does  have  a  knowledge  of  distances.  They  are 
trained  in  it  and  they  do  know  how  far  they  are  on 
the  police  range  w'hen  they  are  shooting,  how  many 
feet  away,  and  so  forth,  and  I  think  I  am  entitled 
to  a  fair  answer,  how  far  east  of  this  line  that  this 
car  was. 

The  Court:  Well,  the  word  "fair," — of  course, 
you  are  entitled  to  an  opportunity  to  make  a  fair 
i  inquiry,  but  is  there  any  other  answer — —  [77] 
t  Mr.  Pomeroy:  I  think  that  one  phase  of  my  in- 
j  quiry  in  this  case  and  one  phase  of  the  case  is  the 
\    credibility  of  these  witnesses,  and,  also,  as  it  will 

1    affect  argument  later  as  to  this  motion  that  I  have 

!  . 

!    previously  made.  The  location  of  this  car  is  very 

I    pertinent  to  that  discussion. 

i        The   Court:     In  view   of  the   last   statement   of 

counsel,  the  objection  is  overruled. 

Q.     (By  Mr.  Pomeroy) :     Now  please,  Mr.  Waitt, 

give  us  your  best  approximation  of  how  far  east  of 

a  north-south  line  at  1219  and  %  Yesler  Way  your 

car  was  parked. 

A.     I  would  have  to  give  you  an  estimate. 

Q.     That  is  all  I  want. 
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A.     I  would  say  somewheres  around  25  feet. 

Q.     About  25  feet?  A.     About  25  feet. 

Q.     Now,  Officer,  did  you  have  a  search  warrant? 

A.     No. 

Q.  Did  any  officer  with  you  have  a  search  war- 
rant? A.     No. 

Q.  Now,  do  you  w^ork  with  the  Federal  Bureau  of 
Narcotics  as  well  as  the  City  police  department? 

A.     No. 

Q.  You  have  nothing  whatever  to  do  with  the 
Federal  Bureau  [78]  of  Narcotics;  is  that  what 
your  testimony  is? 

A.  I  work  for  the  City.  I  don't  work  for  the 
Federals. 

Q.  I  understand  that.  Do  you  do  any  work  with 
the  Federal  Bureau  of  Narcotics  ?  I 

A.     In  what  relationship  ? 

Q.  In  relation  to  the  cases  you  make  involving 
narcotics. 

A.     No.  We  make  our  cases  ourselves. 

Q.     You  make  your  cases? 

A.  We  work  on  our  ow^i  cases;  they  have  their 
own  cases. 

Q.     And  they  have  their  own  cases?  I 

A.     Yes.  I 

Q.     What  do  you  do  with  the  cases  you  make  ? 

A.  We  have  two  alternatives.  We  can  either 
turn  them  over  to  the  Federals  after  the  arrest  is 
made  or  we  can  charge  them  ourselves  in  our  own 
state  courts. 
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Q.  Directing  your  attention  to  November,  1948, 
what  was  your  practice  and  procedure  with  respect 
to  cooperation  with  the  Federal  Bureau  of  Nar- 
cotics % 

A.     Would  you  please  state  that  again? 
Mr.  Pomeroy:     Read  it  back,  Mr.  Reporter. 

(The  last  question  w'as  repeated  by  the  re- 
porter.) 

The  Court :     Do  you  understand  the  question  f 

The  Witness :     Well,  not  entirely. 

The  Court :  Are  you  agreeable  to  specifying  [79] 
whether  or  not  he  operated  under  any  agreement  or 
standing  arrangement  with  them?  Is  that  a  part  of 
your  inquiry? 

Mr.  Pomeroy?     Yes. 

Q.  (By  Mr.  Pomeroy)  :  Did  you  have  a  stand- 
ing arrangement  with  the  Federal  Bureau  of  Nar- 
cotics on  the  handling  of  narcotic  cases? 

A.     No. 

Q.  The  Seattle  city  police  did  not  have  any 
standing  agreement?  A.     I  didn't  have  any. 

Q.  Well,  did  your  department?  You  are  an  offi- 
cer of  the  Seattle  department  ?  A.     Yes. 

Q.     A  member  of  the  Felon   Squad? 

A.     Yes. 

The  Court:     To  your  knowledge. 

A.     To  my  knowledge,  no. 

Mr.  Pomeroy:  If  Your  Honor  please,  I  at  this 
"  time  will  say  that  I  think  I  will  perhaps  forego  fur- 
!  ther  examination  of  this  witness  in  the  event  that  I 
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am  permitted  to  call  Captain  Morris  back  for  tliisl 
particular  line  of  inquir}^  I  thought  I  could  get  itj 
from  this  witness,  but  apparently  I  cannot. 

The  Court:  The  Court  will  permit  you  to  call  [80], 
Captain  Morris  back  for  further  examination,  if  you  I 
wish  to  do  so.  But  whether  you  are  satisfied  with 
Captain  Morris'  examination  or  not,  do  you  excuse] 
this  witness  from  further  cross-examination  ? 

Mr.  Pomero}^:     Yes,  Your  Honor. 

Mr.  Dore:     I  have  no  further  questions  of  this' 
witness. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:     Do  you  wish  to  call  him  back  now? 

Mr.  Pomeroy:     I  have  no  preference  about  it. 

The  Court :     I  thought  you  wished  to  do  that  now. 

Mr.  Pomeroy:  I  would  like  to  do  it  now,  if  you 
do  not  mind. 

Mr.  Dore:     I  have  no  objection. 

The  Court:     Recall  Captain  Morris  now. 

Mr.  Dore:  I  would  rather  have  these  witnesses 
remain  in  attendance  imtil  we  see  how  the  plaintiff's 
case  goes. 

The  Court :  The  witnesses  are  required  to  remain 
in  attendance  until  later  excused. 

Captain  Morris,  will  you  resume  the  stand  for 
further  cross-examination  ? 

(Addressing  Mr.  Pomeroy) :  You  may  resume 
your  Cross-examination.  [81] 
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having  been  previously   duly  sworn,   resumed  the 
stand  and  testified  as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Pomeroy: 

Q.  Captain  Morris,  did  you  have  any  warrant 
of  arrest  at  the  time  you  made  the  arrest  of  Ruis 
Parker  *?  A.     No,  sir. 

Q.  Did  you  have  any  search  warrant  to  go  into 
1219  and  1/2  Yesler  Way  ?  A.     No. 

Q.  Did  you  have  any  search  warrant  to  go  into 
the  apartment  known  as  Apartment  B? 

A.     No,  sir. 

Q.  You  were  armed  with  no  search  warrants  at 
all  on  that  particular  evening  ? 

A.     That  is  correct. 

Q.  Now,  can  you  explain  what  arrangement  you 
had,  if  any — working  arrangement — with  the  Fed- 
eral Bureau  of  Narcotics  in  November,  1948? 

Mr.  Dore:  I  object  to  this,  Your  Honor,  as  not 
proper  cross-examination,  having  not  been  brought 
out  in  direct  examination. 

The  Court:     The  objection  is  overruled.  [82] 

A.  We  have  never  had  any  arrangements  since  I 
have  been  in  charge  of  the  Felony  Squad,  which  in- 
cludes narcotics,  which  has  been  over  a  year  and  a 
half  ago.  A  year  ago  last  December  we  started  the 
Felony  Squad.  During  that  time  about — I  don't 
know  the  exact  number — I  would  say  offhand  ma^^be 
three-fourths  of  our  cases  we  turn  over  to  the  Fed- 
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erals  because  it  saves  us  a  little  work  in  prosecut- 
ing the  cases.  During  that  time  they  have  never  col- 
laborated or  exchanged  information  or  anything 
else,  except  in  cases  of  this  nature  we  have  turned 
them  over  to  the  Federals  to  prosecute.  That  was 
merely  to  save  us  a  little  work. 

Q.  What  was  your  regular  procedure  if  j^ou  ar- 
rested a  man  on  a  narcotics  charge  such  as  you  ar- 
rested Ruis  Parker  in  November,  1948?  What  was 
your  procedure  with  regard  to  the  Federal  Bureau 
of  Narcotics? 

A.  Well,  if  we  arrested  them  on  a  narcotics 
charge,  we  would  call  them  up  the  next  day  and  ask 
them  if  they  wanted  to  handle  the  case,  or  the  day 
after,  and  if  they  didn't  we  would  give  it  to  the 
State.  It  didn't  make  any  difference  to  us,  whom 
we  turned  them  over  to.  We  would  call  them  up  the 
next  day  and  ask  if  they  wanted  to  handle  the  case. 

The  Court:  Will  you  try  and  repeat  word  for 
word  and  more  slowly,  your  answer  ?  [88] 

A.  We  have  no  arrangements  with  the  Federal 
Bureau.  The  day  after  we  make  an  arrest,  whether 
by  the  Felony  Squad  or  anybody  else  in  the  police 
department,  sometimes  we  call  up  and  ask  them  if 
they  want  to  adopt  the  case.  And  they  come  down 
and  look  over  the  evidence  and  decide  if  they  want 
to  adopt  it  or  not. 

Q.  (By  Mr.  Pomeroy)  :  Captain  Morris,  I  will 
ask  you  whether  or  not  on  March  18,  1949,  in  the 
United   States  District  Coui't  in  this  building,  in 
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Judge  Black's  courtroom,  in  the  case  of  the  United 
States  of  America  versus  Alvenia  Newman,  in  a 
hearing  on  a  motion  to  suppress  evidence,  you  were 
asked  this  question: — this  is  a  question  by  me,  and 
your  answ^er  will  also  follow,  and  I  am  reading  now 
from  what  I  believe  to  be  what  the  statement  was — 
^'By  agreement — I  will  ask  you  whether  or  not  you 
are  referring  to  an  agreement  as  to  federal  officers 
prosecuting  cases  that  you  make  ?  Is  there  any  such 
agreement ?"  Your  answer  to  that  question  was: 
**I  can  explain  how  the  situation  is.  When  we  make 
a  case,  we  call  up  the  next  day  and  ask  them  if  they 
want  to  take  it  over,  and  tell  them  if  they  do  not  we 
will  turn  it  over  to  a  State  court."  Now,  is  that 
your  answer  to  the  question  as  given  at  that  time? 

A.  Well  approximately,  I  imagine.  [84]  I  don't 
know — was  that  the  way  I  worded  it  from  the  notes  ? 

Q.  I  am  asking  you  whether  or  not  your  recol- 
lection is  that  that  statement  was  made. 

A.  Well,  it  sounded  very  similar  to  that  state- 
ment. 

Q.  And  was  that  statement  correct  as  to  your 
procedure  during  November  of  1948  % 

A.  Well,  I  don't  necessarily  always  ask  them 
first  if  they  want  to  handle  it  and  then  turn  it  over 
to  the  State.  Sometimes  we  do  for  no  reason  at  all, 
turn  it  over  to  the  State  first,  but  we  do  usually  turn 
it  over  to  the  Federals. 

Q.  In  other  words,  your  procedure,  though,  Cap- 
tain Morris,  is  to  call  the  Federal  Bureau  of  Nar- 
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cotics  as  soon  as  you  make  a  case  and  ask  them  if 

they  want  it  ?  A.     The  next  day,  usually. 

Q.  And  then  they  say  whether  they  want  it  or 
do  not  want  it  ?  A.     That  is  right. 

Q.  That  is  the  situation.  And  then  the  officers 
making  the  arrest  then  become  federal  witnesses  on 
those  federal  cases,  is  that  right '^ 

A.  I  don't  know  about  that.  What  do  you  mean 
by  "federal  witnesses"? — for  the  Federal  Narcotics 
Bureau  ? 

Q.  That  is  what  I  mean.  That  is  correct,  is  it 
not?  [85]  A.     Yes,  sir. 

Mr.  Pomeroy:     That  is  all. 

Mr.  Dore :     No  questions. 

The  Court:     You  may  step  down.  f 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
Mr.  Dore :     I  call  Robert  R.  Musselman. 
The  Court:     Take  the  witness  chair,  Mr.  Mussel- 
man. 

ROBERT  R.  MUSSELMAN 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore: 

Q.     State  your  name,  please.  ,^ 
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A.     Robert  R.  Musselman. 

Q.     How  do  you  spell  your  last  name,  Mr.  Mussel- 
man  ?  A.     M-u-s-s-e-1-m-a-n. 

Q.     What  is  your  address  or  residence  ? 

A.     6542  MacArthur  Court. 

Q.     What  is  your  business  or  occupation  % 

A.     I  am  a  police  officer  with  the  Seattle  police 
department. 

Q.     How  long  have  you  been  with  the   Seattle 
police  department '?  [86]  A.     Four  Years. 

The  Court :     Is  it  Robert  L.  % 

The  Witness:     Robert  R. 
I      The  Court :     You  may  inquire. 

Q.     (By  Mr.  Dore)  :     How  long  have  you  been 
with  them?  A.     Four  years. 

Q.     And  with  what  detail  are  you  now  working? 

A.     At  the  present  time  I  am  with  the  Homicide 
and  Robbery  Detail. 

Q.     I  couldn't  hear  that. 

A.     I  say,   at  the  present  time   I  am  with  the 
Homicide  and  Robbery  Detail. 

Q.     And  were  you  so  employed  on  November  the 
24th,  1948? 

A.     At  that  time  I  was  assigned  to  the  Felon 
Detail. 

Q.     Were  you  working  under  Captain  Morris  at 
that  time? 

A.     He  was  my  commanding  officer. 

Q.     About  9 :00  or  9 :30  on  the  evening  of  Novem- 
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ber  the  24th  did  you  receive  orders  to  proceed  to] 

1219  and  1/2  Yesler  Way? 

A.  No,  sir.  I  was  told  to  meet  Captain  Morris 
at  12th  and  Yesler. 

Q.     At  12th  and  Yesler?  A.     Yes,  sir. 

Q.    Who  told  you  that?  [87] 

A.     Captain  Morris. 

Q.     And  did  you  go  to  12th  and  Yesler? 

A.     I  did. 

Q.     Who  was  there  upon  your  arrival  ? 

A.  Detective  Ivy,  who  was  my  partner  at  that 
time,  and  myself  drove  up  in  our  car.  Detective 
Waitt  and  Zuarri  were  either  there  or  arrived  about 
the  same  time.  I  don't  know  whether  they  were 
there  or  not. 

Q.     Was  Captain  Morris  there? 

A.  I  met  Captain  Morris  at  the  corner  immedi- 
ately upon  my  arrival. 

Q.  About  how  much  time  did  it  take  you  to  go 
from  the  Seattle  police  department  up  to  12th  and 
Yesler  ? 

A.  Well,  from  the  time  he  told  us  to  meet  him; 
there,  I  believe  it  was — oh,  it  must  have  been  all  of 
five  minutes.  We  had  to  draw  a  car  from  the  motor 
pool  and  drive  up  there.  It  is  not  too  far. 

Q.  Now,  after  you  arrived  there,  what  did  you 
do? 

A.  The  Captain  led  us  down  to  1219  and  i/^; 
Yesler  Way  and  directed  Detective  Waitt  and  I  tO( 
accompany  him.  ^ 
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Q.     And  did  you  accompany  him? 

A.     We  did. 

Q.     Where  did  you  go  ? 

A.  He  opened  the  door  of  that  address  and  we 
went  up,  I  believe,  two  flights  of  stairs.  [88] 

Q.     Now,  that  door  was  located  where  *? 

A.  As  I  recall  now,  as  w^e  stood  from  the  side- 
walk, facing  the  building,  it  was  on  the  left  hand 
side  of  the  building. 

Q.     Was  the  door  locked'? 

A.  No,  sir;  I  don't  believe  it  was  because  he 
opened  the  door  and  we  walked  in. 

Q.     How  far  were  you  behind  him  at  the  time? 

A.  Well,  I  followed  Detective  Waitt  up  the 
stairs  and  he  followed  Captain  Morris,  and  we  were 
all  fairly  close  together.  The  exact  distance  I 
couldn't  state. 

Q.  Well,  approximately  the  distance.  I  am  not 
asking  for  the  exact  distance. 

A.  Captain  Morris'  position  from  my  position, 
I  doubt  if  there  was  over — if  it  was  over  six  or  eight 
feet. 

Q.  After  you  went  up  the  stairs,  where  did  you 
go? 

A.    We  went  directly  to  the  top  of  the  stairs. 

Q.     Vfliat  happened  at  that  time? 

A.  On  the  left  hand  side  of  the  stairways  was  a 
door.  The  Captain  called  out,  "Is  anybody  home?" 
I  believe  he  called  several  times.  And  he  lead  the 
way  into  the  apartment. 
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Q.     Was  that  door  open  or  closed? 

A.  I  definitely  couldn't  say.  I  was  behind.  I 
don't  know  whether  the  door  was  open  or  closed. 

Q.     Did   you   see   any   lights   in   the   apartment  I 
there?  A.     In  the  apartment  itself? 

Q.    Yes. 

A.  I  don't  recall  whether  the  lights  in  the  front 
of  the  building  were  on  or  not.  There  was  a  light 
on  in  the  bathroom,  which  I  went  to  eventually. 

Q.     What  happened  after  you  went  in?  , 

A.  The  Captain  and  Detective  Waitt  went  to  a; 
room — went  from  the  living  room  to  the  dining  J 
room.  On  the  left  hand  side  of  the  dining  room 
was  a  door.  They  opened  that  door  and  went  in.  I 
continued  on  through  the  dining  room  into  thei 
kitchen.  I  looked  around,  and  on  my  left  I  saw  a! 
door.  That  door  lead  to  the  bathroom.  And  I  went 
into  the  bathroom.  There  was  another  door  in  thei 
bathroom  which  lead  to  the  defendant's  bedroom.  I 
went  into  the  bedroom  by  that  route. 

Q.     And  did  you  see  the  defendant  there? 

A.     I  did,  yes. 

Q.     Where  was  he? 

A.     He  was  lying  on  the  bed. 

Q.     Did  he  say  anything?  j 

A.     No — not  to  me,  no. 

Q.  Did  he  say  anything  to  anybody  in  your 
presence  ? 

A.  At  that  time  I  don't  recall  any  conversation 
with  the  [90]  defendant. 
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Q.  Now,  what  occurred  after  you  went  into  that 
room'? 

A.  Well,  on  the  bed  was  an  opium  smoking  out- 
fit; and  the  defendant,  I  believe,  was  told  to  get  up 
and  get  dressed. 

Q.     Who  told  him  that?   , 

A.     I  believe  it  was  the  Captain. 

Q.     And  did  he  get  up  and  get  dressed? 

A.  AVell,  he  got  up  and  was  taken  out  of  the 
room.  Now,  I  don't  know  whether  he  got  dressed 
at  that  time  or  not. 

Q.     Then  what  occurred? 

A.  The  Captain  directed  us  to  search  the  apart- 
ment, which  we  proceeded  to  do. 

Q.     Did  you  search  the  apartment  ? 

A.    We  did,  yes. 

Q.     Did  you  personally  find  anything? 

A.     No,  sir. 

Q.  Now,  did  you,  while  you  were  in  the  apart- 
ment, have  any  conversation  with  the  defendant? 

A.     No,  I  don't  believe  so. 

Q.  Were  you  present  at  any  time  anybody  else 
in  the  apartment  had  conversation  with  the  defend- 
ant? A.     No,  sir. 

Q.  Did  the  defendant  ride  in  your  car  down  to 
the  police  [91]  station? 

A.     No,  sir;  I  don't  believe  he  did. 

Mr.  Dore:    Your  witness. 
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By  Mr.  Pomeroy : 

Q.     Where  did  you  park  your  car  when  you  got 
there  *? 

A.     On  the  corner  of  12th  and  Yesler. 

Q.     On  the  corner  of  12th  and  Yesler  *? 

A.     Yes,  sir. 

Q.     What  corner  was  it? 

A.     Well,  it  would  be  on  the  northeast. 

Q.     On  the  north 

A.     The   northeast   side    of   the    intersection.    I 
guess  it  would  actually  be  on  12th  Avenue. 

Q.     Oh,  you  parked  your  car  on  12th  Avenue? 

A.     Yes. 

Q.     And  how  close  to  the  corner  did  you  park 
the  car? 

A.     I  can't  recall  at  this  time  the  exact  distance. 

Q.     Well,  would  you  say  it  was  closer  to  Yesler 
Way  or  the  street  north? 

A.     I  would  say  it  was  closer  to  Yesler  Way. 

Q.     Would  you  say  it  was  about  in  the  center  of 
the  block? 

A.     I  can't  definitely  say  the  exact  position  the 
car  was  in.  [92] 

Q.     You  would  not  say  that  the  car  was  not  in 
the  center  of  the  block,  would  you? 

A.     I  would  neither  say  the  car  was  in  the  center 
of  the  block  or  that  it  was  not  in  the  center  of  the  ■ 
block;  I  don't  know. 

Mr.  Pomeroy:     That  is  all. 
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Mr.  Dore:     No  further  questions. 
The  Court:     Step  down. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 

Mr.  Pomeroy:  If  Your  Honor  please,  I  have  a 
witness  for  the  defendant,  George  Mosler,  an  at- 
torney, a  member  of  this  bar,  who  must  leave  for 
Vancouver  at  3:00  o'clock.  It  is  a  little  out  of  order, 
but  I  would — he  is  a  very  short  witness  and  I  would 
like  to  put  his  testimony  on. 

The  Court:  How  many  more  witnesses  does  the 
plaintiff  have  in  this  case? 

Mr.  Dore :  There  are  four  more  witnesses,  Your 
Honor,  but  their  testimony  will  be  brief. 

The  Court:  Does  the  government  consent  that 
the  defendant  may  call  the  proposed  witness  out  of 
order? 

Mr.  Dore:  The  government  so  consents.  Your 
Honor. 

The  Court :  The  Court  approves,  and  you  may  do 
that,  [93]  Mr.  Pomeroy. 

Mr.  Pomeroy :     Thank  you.  Your  Honor. 
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GEORGE  R.  MOSLER 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

By  Mr.  Pomeroy : 

Q.     Please  state  your  name  to  the  Court  ? 

A.     George  R.  Hosier. 

Q.     And  what  is  your  occupation? 

A.     I  am  an  attorney  at  law. 

Q.    And  where  do  you  practive  law? 

A.     In  Seattle. 

Q.  Mr.  Mosler,  are  you  familiar  with  the 
premises  known  as  1219  and  i/G  Yesler  Way? 

A.    Yes,  I  am. 

Q.     Over  how  long  a  period  of  time? 

A.  Since  the  date  of  my  birth.  It  will  be  39 
years  next  month. 

Q.  About  39  years  ago.  Now,  Mr.  Moser,  did 
you,  yourself,  own  these  premises? 

A.     Yes,  I  did. 

Q.     Until  when? 

A.     Until  September  of  1945.  [94] 

Q.     And  then  what  did  you  do  with  the  premises? 

A.  I  made  a  conditional  sale  of  those  buildings 
to  Robert  D.  Lee. 

Q.     And  are  you  still  familiar  with  the  premises  ? 

A.     Yes,  I  am  very  familiar  w^ith  them. 

Q.  And  this  1219  and  i/2  Yesler  Way,  is  it  an 
apartment  building? 
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A.     It  is  the  front  of  an  apartment  building. 

Q.     It  is  what? 

A.  It  is  the  front  door — the  front  entrance  of  an 
ai^artment  building. 

Q.  And  how  many  apartments  are  there  in 
there  ? 

A.     1219  and  I/2  has  two  apartments. 

Q.  And  where  are  those  apartments  located  with 
reference  to  the  building? 

A.  They  are  on  the  second  and  third  floors  of 
this  building.   If  I  might  describe  the  building 

Q.     You  may  briefly  do  so. 

A.  It  is  a  rather  unusual  type  of  building.  1219 
and  y^  Yesler  Way  is  what  we  call — well,  the  lower 
portion,  or  the  street  portion,  has  a  store,  which  is 
now  occupied  by  a  lundry  and  dry  cleaner,  and  1219 
and  1/2  describes  the  two  street  apartments.  There 
are  six  more  units  in  the  same  building  in  the  rear 
which  have  separate  entrances  other  than  1219 
and  1/2-  [95]  1219  and  1/.  has  this  front  entrance 
and  its  own  rear  entrance. 

Q.  And  then  it  has  an  apartment  on  the  second 
floor  and  an  apartment  on  the  third  floor  % 

A.     That  is  correct. 

Q.  Those  are  the  only  apartments  that  can  be 
entered  through  this  door  at  1219  and  1/2  Yesler  % 

A.     That  is  correct. 

Q.  Do  you  know  the  defendant  in  this  case,  Ruis 
Parker?  A.     Yes,  I  do. 

Q.     Has  he  been  a  tenant  in  that  building? 
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A.     For  many  years. 

Q.  And  he  was  one  of  your  tenants,  is  that 
right?  A.     He  was  a  tenant  of  mine. 

Q.  Now,  can  you  tell  this  Court  what  the  usual 
practice  w^as  concerning  the  front  door  known  as 
1219  and  Vi  Wesler  Way? 

A.     The  usual  practice 

Mr.  Dore:  I  object  to  this.  Your  Honor,  until 
he  fixes  the  time. 

Q.  During  the  period  of — w^ell,  1948 — during 
1948. 

The  Court :  Do  you  ask  him  during  the  whole  of 
1948? 

Q.  Well,  during  November  of  1948,  what  was  the 
practice  concerning  the  front  door?  [96] 

A.  During  November  of  1948  the  practice  was  to 
keep  that  door  locked  at  all  times,  the  keys  being 
under  the  control  of  the  manager  of  the  apartment 
house,  the  owner  of  the  building  and  the  tenants  of 
apartments  B  and  C. 

Q.     That  would  be  the  two  tenants? 

A.     That  would  be  the  two  tenants. 

Q.  And  is  that  any  different  than  the  procedure 
you  had  in  that  building  during  the  time  you  have 
known  it?  A.     There  w^as  no  difference. 

Q.     That  has  always  been  the  practice  ? 

A.     That  has  always  been  the  practice. 

Mr.  Pomeroy:     You  may  inquire. 
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Cross-Examination 

By  Mr.  Dore : 

Q.     Where  do  you  now  live'? 

A.     I  live  at  512  Wellington  Avenue,  Seattle. 

Q.  Where  is  that  in  relation  to  1219  and  % 
Yesler  Way? 

A.  That  is  approximately  two  to  two  and  one- 
half  miles  east  of  1219  and  V2  Yesler  Way. 

Q.     Do  you  aiid  your  family  live  there? 

A.     Yes;  for  many  years. 

Q.     And  do  you  work  during  the  day? 

A.     Yes.  [97] 

Q.     What  are  your  working  hours? 

A.  My  working  hours  are  irregular,  Counsel.  I 
am  my  own  employer,  but  I  generally — I  am  at  my 
office  from  the  hour  of  9 :00  until  4 :30,  unless  I  am 
engaged  in  Court. 

Q.     Where  is  your  office  located? 

A.     2207  Northern  Life  Tower. 

Q.  And  how  far  is  that  from  1219  and  V2  Yesler 
Way? 

A.  I  would  approximate  that  at  one  and  one- 
half  miles. 

Q.  And  what  is  your  custom  and  procedure  as 
to  going  home  after  the  working  day? 

A.  I  either  drive  home  in  my  automobile  or  else 
I  will  take  a  Number  2  Madrona  bus  to  the  end  of 
the  line  where  my  wife  will  meet  me  with  her  auto- 
mobile and  take  me  home. 
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Q.  And  when  you  drive  home,  what  is  your  cus- 
tomary route? 

A.  I  have  no  customary  route,  Counsel.  I  do 
not  like  to  get  in  the  rut  and  I  either  go  up  Seneca 
Street  and  out  East  Union  to  34th  and  north  to 
Madrona  Drive  and  east  to  the  Boulevard,  south 
three  blocks,  up  Wellington  Avenue,  or  else  I  will 
drive  up  Seneca  Street  to  Boren  Avenue,  proceed 
south  to  Yesler  Way,  out  Yesler  Way  to  32nd  North 
and  east  to  my  home. 

Q.  Now,  when  did  you  sell  this  property  to  Mr. 
Lee? 

A.  September  of  1945.  I  think  it  was  within  a 
day  or  two  [98]  either  way  of  V- J  Day. 

Q.  Now,  since  that  time,  considering  your  testi- 
mony that  was  given  here  concerning  your  working 
hours,  in  fact,  the  route  that  you  pursued  toward 
home,  it  isn't  customary  for  you  to  visit  1219  and  % 
Yesler  Way,  is  it  ? 

A.  I  do  from  time  to  time — for  very  obvious 
reasons. 

Q.     What  are  the  reasons? 

A.  I  still  o\^^l  the  fee  of  that  property,  and  I 
have  a  considerable  sum  of  money  due  me  there. 

Q.  How  often  during  a  month  would  you  say 
that  you  stop  in  there  ? 

A.  Oh,  I  couldn't  say  by  the  month.  I  would  say 
I  would  stop  in  there  from  12  to  15  times  a  year. 

Q.  Are  you  familiar  with  the  present  lock  upon 
the  door?  . 
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A.     Superficially  I  am,  Counsel. 

Q.     What  do  you  mean  by  that? 

A.  I  mean  the  outer  portion  of  the  lock,  which 
looks  the  same  as  it  has  always  appeared. 

Q.  Now,  were  you  familiar  with  the  lock  and  the 
workings  of  the  lock  on  November  the  24th,  1948? 

A.  No,  I  would  not  say  that  I  was  accurately 
advised  of  that. 

Q.  Now,  as  to  your  knowledge  concerning  that 
lock,  when  you  last  were  there  and  acquainted  with 
the  lock,  was  it  an  automatic  lock?  [99] 

A.  It  was  what  I  would  call  a  Yale  lock.  I  do 
not  know  whether  Yale  was  the  manufacturer's 
name,  but  it  is  a  Yale  type  lock. 

Q.  Now,  to  your  knowledge,  on  November  24th, 
1948,  or  thereabouts,  was  there  any  automatic  arm 
or  spring  or  such  contrivance  which  automatically 
closed  the  door  if  it  was  opened? 

A.  Yes;  there  was  a  spring.  To  the  best  of  my 
knowledge  and  belief,  there  was  a  spring. 

Q.     Where  was  that  located? 

A.  It  would  be  on  the  upper  inside  jjortion  of 
the  door. 

Q.     Have  you  recently  observed  the  door? 

A.  Not  for  the  last  three  or  four  months  have  I 
made  a  close  observation  of  that  door. 

Q.     There  is  no  spring  there  now,  is  there? 

A.     I  do  not  know.  Counsel. 

Mr.  Dore :     That  is  all. 


158  Riiis  Parker  vs. 

(Testimony  of  George  R.  Hosier.) 

Mr.  Pomeroy:  No  questions.  You  may  step 
down. 

The  Witness:     May  I  be  excused? 

The  Court:  The  witness  asks  to  be  permanently 
excused,  as  the  Court  understands  the  request.  Is 
there  any  objection'? 

Mr.  Pomeroy :  I  ask  that  he  be  permitted  to  do 
so. 

Mr.  Dore:     No  objection. 

The  Court:  The  witness  is  permanently  dis- 
charged [100]  from  attending  the  trial  of  this  case. 

(Witness  excused.) 

Mr.  Dore :     Henry  L.  Giordano. 

HENRY  L.  GIORDANO 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Dore : 

Q.     State  your  name. 


A 

Q 

A 

Q 

A 

Q 


Henry  L.  Giordano. 

And  what  is  your  residence*? 

Seattle,  Washington. 

And  your  address? 

8203  41st  Northeast. 

And  what  is  your  business*? 


k 
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A.  Narcotic  agent  with  the  Bureau  of  Narcotics, 
Seattle,  Washington. 

Q.  Were  you  so  employed  on  or  about  November 
the  24th,  1948?  A.     Yes,  sir. 

Q.  And  did  you  have  occasion  subsequent  to  that 
date,  or  on  or  about  that  date,  to  make  an  investi- 
gation of  the  Ruis  Parker  case  ?  [101] 

A.  Yes.  On  November  26th,  1948,  I  was  in- 
structed by  Mr.  Chrysler  to  go  to  the  police  station 
and  see  one  of  the  police  officers  down  there  in 
regards  to  some  person  who  had  been  arrested. 

Q.  What  did  you  do  by  way  of  investiga- 
tion ? 

A.     I  went  to  the  police  station. 

Q.  that  is,  without  relating  any  conversa- 
tions with  anybody. 

A.  Yes.  I  went  to  the  police  station  and  met  one 
of  the  officers  there,  and  then  I  went  to  the  property 
room,  and  I  obtained  from  the  property  room  evi- 
dence from  the  property  clerk,  Mr.  O'Leary.  After 
I  obtained  that  evidence,  I  went  up  and  talked  to 
Mr.  Parker  and  questioned  him  in  regards  to  this 
evidence  I  had. 

Q.     Where  was  Mr.  Parker  at  the  time'? 

A.     He  was  in  the  City  jail. 

Q.     And  what  date  was  that? 

A.     That  was  on  the  26th  of  November,  1948. 

Q.  And  what  conversation  did  you  have  with 
him  at  that  time? 

A.     I  had  some — an  opium  pipe  and  parapher- 
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nalia,  and  a  jar  of  opium,  and  some  Yen  Shee  in  my 
possession  then  that  I  obtained  from  the  projjerty 
clerk,  and  I  asked  him  whose  property  it  was.    I 
understood 

Q.  At  this  time  I  might  ask  you  to  direct  your 
attention  [102]  to  Plaintiff's  Exhibits  1  and  2,  and 
the  envelope  there  is  Plaintiff's  Exhibit  3  for  iden- 
tification. Are  those  the  objects  of  which  you  speak 
at  this  time? 

A.  Yes.  All  of  these  exhibits  were  in  my  posses- 
sion at  that  time. 

Q.  And  what  conversation  did  you  have  with 
Mr.  Parker?  What  was  said  at  that  time? 

A.  Well,  I  asked  him  whose  opium  it  was  that 
was  found  in  his  apartment.  And  he  said  that  it 
w-as  his.  And  I  asked  him  where  he  had  purchased 
it,  and  he  said  he  bought  it  from  a  chinaman.  I 
asked  him  what  the  name  of  this  Chinese  person 
w^as,  and  he  said  he  didn't  know  the  name.  I  asked 
him  how  long  he  had  been  using  narcotics,  and  he 
said  he  had  been  using  it  about  15  months.  And  I 
asked  how  much  he  was  paying  for  the  opium,  and 
he  said  that  it  w^as  costing  him  a  hundred  dollars  a 
jar  and  that  he  used  about  a  jar  every  five  days. 
I  asked  him  what  happened  on  the  evening  that  the 
officers  found  this  evidence,  and  he  said  he  was 
in  bed  at  the  time  and  the  first  thing  he  knew  the 
officers  w^ere  in  the  room;  and  they  found  this 
platter  here — plate — with  all  the  smoking  equipment 
and  the  opium  on  it. 
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Q.  Did  you  have  any  further  conversation  with 
him  at  that  time?  [103] 

A.  That's  all— I  think  that's  all.  I  can't  recall 
any  other. 

Q.  Did  you,  after  that  date,  have  a  conversation 
with  him  concerning  this  % 

A.  No;  I  think  that's  the  only  occasion  that  I 
talked  to  him. 

Q.     That  is  the  only  time  that  you  talked  to  him? 

A.     Yes. 

Q.     Now,  what  did  you  do  with  these  items  here? 

A.  I  brought  them  back  to  the  office.  And  those 
items  that  contain  narcotics,  such  as  the  smoking 
opium  and  the  Yen  Shee,  I  weighed  them  and  sealed 
them  in  this  envelope.  That  was — one  jar  had 
smoking  opium. 

Q.  You  sealed  them  in  the  envelope  marked 
Plaintiff's  Exhibit  3  for  identification? 

A.     Two— Exhibit  2. 

The  Court:  Look  at  it  and  see  if  the  clerk's 
mark  is  there. 

The  Witness :     It  is  marked  2. 

Mr.  Dore :     It  should  be  3,  Your  Honor. 

The  Court :  That  is  my  understanding.  My  notes 
indicate  that  it  should  be  marked  Plaintiff's  Ex- 
hibit 3.  Six  jars  and  one  small  tin  are  the  things 
that  make  up  Plaintiff's  Exhibit  2,  according  to 
my  notes. 

Mr.  Dore :     Yes.  [104] 
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The  Court:  The  wrapper,  it  is  Plaintiff's  3  for 
identification. 

Q.  (By  Mr.  Dore) :  Which  envelope  was  it, 
Mr.  Giordano? 

A.  It  was  Exhibit  2.  The  one  marked  Exhibit  3 
is  the  envelope  that  the  police  officers  had  placed 
this  evidence  in.  And  I  had  opened  this  and  re- 
moved those  items  that  contained  a  narcotic  drug 
and  placed  them  in  this  envelope  along  with  this 
one  folded  up.  Exhibit  2 — they  were  all  eventually 
placed  in  Exhibit  2. 

Q.     What  did  you  do  with  the  other  equipment? 

A.  The  other  equipment  I  wrapped  up,  and 
sealed,  and  kept  it  in  my  possession. 

Q.  And  it  has  been  in  your  possession  ever 
since — until  trial  day?  A.    Yes,  sir. 

Q.     Now,  what  did  you  do  after  that? 

A.  Well,  then  I  took  the  evidence  that  I  placed 
in  Plaintiff's  Exhibit  2,  the  jars,  six  jars  and  the 
tin,  and  took  them  to  Mr.  Hugo  Ringstrom,  the 
United  States  chemist. 

Q.     Where  was  his  office  ? 

A.     In  the  Federal  Office  Building. 

Q.     What  day  did  you  take  it  to  him? 

A.  I  don't  recall  the  day  that  I  took  it  to 
him.  [105] 

Q.  Did  you  request  an  analysis  of  the  substance 
at  that  time?  A.     Yes,  sir. 

Q.  Now,  in  weighing  the  narcotics — you  say  that 
you  weighed  the  narcotics — what  weight  did  you 
discover  ? 
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A.  Well,  on  the  jar  containing  the  opium,  it 
was  approximately  292  grains  of  smoking  opium, 
and  the  tin,  "Nature's  Remedy  tin,  it  contained 
about  17  grains  of  Yen  Shee;  and  then  there  was 
one  jar  that  had  some  Yen  Shee  in  it.  It  was  50 
grains  of  Yen  Shee  in  that  one  jar,  and  another 
jar  had  eight  grains  of  Yen  Shee.  Each  of  those 
were  enclosed  in  some  newspaper. 

Q.  What  was  the  total  amount  of  Yen  Shee  that 
was  weighed  ?  A.     It  would  be  about  75  grains. 

Q.  And  did  you  turn  the  Yen  Shee  over  to  Hugo 
Ringstrom,  also?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  difference  between 
smoking  and  non-smoking  opium? 

A.     Yes,  sir. 

Q.     What  is  the  difference  ? 

A.  The  non-smoking  is  opium  that  has  not  been 
prepared.  It  is  usually  in  a  crude  form,  brick  form, 
or  a  solid  form. 

Q.     How  about  the  smoking  opium  %  [106] 

A.  The  smoking  opium  is  like  an  extract,  liquid 
partially — kind  of  a  heavy  syrupy  form. 

Mr.  Dore:     Your  witness. 

Mr.  Pomeroy:     No  questions. 

(Witness  excused.) 

Mr.  Dore:     I  call  Hugo  Ringstrom. 
The  Court:     As  I  understand  it,  the  defendant 
does  not  wish  to  cross-examine  Mr.  Giordano, 
Mr.  Pomeroy:     I  stated,  ''No  questions." 
The  Court :     Call  your  next  witness. 
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HUGO  RINGSTROM 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, ha^dng  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Dore : 

Q.     State  your  full  name,  please. 

A.     Hugo  Ringstrom. 

Q.     And  where  do  you  live,  sir? 

A.     Seattle,  Washington. 

Q.     What  is  your  business  or  occupation? 

A.  Chemist  for  the  Alcohol  Tax  Unit,  federal 
government. 

Q.  How  long  have  you  been  a  chemist  for  the 
government  ?  A.     26  years.  [107] 

Q.  And  were  you  a  chemist  for  private  industry 
at  any  time?  A.     Yes,  sir. 

Q.     How  many  years?  A.     Two  years. 

Mr.  Pomeroy:  I  will  stipulate  as  to  the  witness* 
qualifications. 

Mr.  Dore:  I  believe  the  Court  is  familiar  with 
his  qualifications,  also,  Your  Honor. 

The  Court:  I  am.  As  far  as  the  Court  is  con- 
cerned, that  need  not  be  proved. 

Q.  (By  Mr.  Dore)  :  Now,  in  the  course  of  your 
work,  were  you  called  upon  to  make  an  analysis  of 
certain  evidence  in  regard  to  the  United  States  of 
America  versus  Ruis  Parker?  A.     Yes,  sir. 

Q.     Before  you  there  are  Plaintiff's  Exhibits  2 
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and  3.    Did  you  make  an  analysis  of  any  of  those 

items  or  substances  before  you? 

A.     Well,  I  made  an  examination  of  the — the  en- 
velope is  marked  as  Exhibit  2. 

Q.     That  is  the  envelope  that  contained  the  six 
jars  and  the  small  tin?  A.     Yes,  sir. 

Q.     And   at   whose   request   did   you   make   this 
examination?  [108] 

A.     The  bureau  of  Narcotics. 

Q.     What  agent  or  representative  of  that  bureau? 

A.     Narcotic  Agent  Giordano. 

Q.     And    when   did   he   ask   you   to   make    that 
analysis?  A.     December  the  9th,  1948? 

Q.     Where  was  that? 

A.     In  tlie  Alcohol  Tax  Unit  laboratory,  Seattle, 
Washington. 

Q.     And   did   you   make   a   chemical   analysis   of 
the  substances  given  to  you  by  Mi-.  Giordano  ? 

A.     Yes,  sir. 

Q.     And  when  did  you  make  that  analysis? 

A.     Oh,  a  day  or  two  after  he  brought  it  down. 

Q.     What  were  your  findings? 

A.     This  jar  here  contained  approximately  150 
grains  of  smoking  opium. 

Q.     Can  you  identify  that  jar  by  any  marking, 
to  make  it  more  definite  ? 

A.     I  don 't  see  any  marks  except  the  initials  on  it. 

Q.     is  that  how  you  identify  it  as  being  the  jar 
that  contained  the  opium? 

A.     My  initials,  and  the  figure  "150  grains." 
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Q.    What  are  your  initials,  please  ? 

A.    H.  R. 

The  Court:  Is  it  a  part  of  some  numbered  ex- 
hibit? [109] 

The  Witness:  It  was  contained  in  this  en- 
velope— Exhibit  2. 

Q.     You  say  there  were  100  grains  in  this  jar? 

A.     150. 

Q.     150?  A.     Approximately. 

Q.     And  as  to  the  other  jars  or  tins  there? 

A.  The  tin  contained  50  grains  of  Yen  Shee,  and 
this  jar  contained  17  grains  of  Yen  Shee. 

Q.     How  was  that  jar  marked? 

A.  With  my  initials  and  17  grains.  And  this 
jar  contained  eight  grains  of  Yen  Shee.  And  these 
other  three  jars  contained  traces  of  smoking  opium 
in  them. 

Q.  Was  there  any  other  substance  there  that 
you  made  an  analysis  of  ? 

A.     Not  that  I  recall. 

Q.  What  did  you  do  with  that  equipment  there, 
or  substance  and  those  items  after  you  had  analyzed 
them  ? 

A.  I  kept  them  in  my  possession  until  this  morn- 
ing. 

Q.  Those  are  the  items  that  were  in  the  envelope 
marked  Plaintiff's  Exhibit  2,  is  that  correct? 

A.     Yes,  sir.  ,m 

Mr.  Dore:     Your  witness. 

Mr.  Pomoroy:     No  questions. 
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The  Court:  You  may  be  excused  from  the 
stand.  [110] 

(Witness  excused.) 

Mr.  Dore :     I  call  Joseph  B.  Goode. 

JOSEPH  B.  GOODE 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore : 

Q.     State  your  full  name,  please,  Mr.  Goode  ? 

A.     Joseph  B.  Goode. 

Q.     And  where  do  you  live,  sir*? 

A.     Seattle. 

Q.     What  is  your  business  or  occupation? 

A.     Federal  Narcotic  Agent. 

Q.  And  I  will  ask  you  if  you  had  any  occasion 
to  investigate  the  case  of  the  United  States  of 
America  versus  Ruis  Parker  *?  A.     I  did. 

Q.     And  when  was  that*? 

A.  Sometime  in  May;  I  don't  remember  the 
date. 

Q.     At  whose  request  ? 

A.     The  district  attorney,  Mr.  Vaughn  Evans. 

Q.  And  what  did  you  do  by  way  of  investiga- 
tion'? 

A.     We  went  down  to  the  address  on  Yesler  Way. 
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Q.     Here  in  the  City  of  Seattle?  [Ill] 

A.     Yes,  sir;  1219  and  1/2. 

Q.     What  did  you  do  there? 

A.  We  attempted  to  see  Mr.  Lee,  and  we  could 
not  find  him  at  home  there — I  mean  at  that  place. 

Q.     Mr.  Lee  is  the  landlord  of  that  place? 

A.     That  is  right. 

Q.     And  then  what  did  you  do? 

A.     We  went  over  to  1635  King  Street. 

Q.     Did  you  speak  to  Mr.  Lee  there? 

A.     He  was  there. 

Q.     And  was  Ruis  Parker  there  ? 

A.     No,  sir. 

Q.  Now,  what  did  you  do  after  speaking  to 
Mr.  Lee? 

A.  We  talked  to  liim  about  the  doorway  that 
went  up  in  his  apartment  which  he  owned. 

The  Court:     Which  doorway?  Where? 

The  Witness :     At  1219  and  1/2. 

Q.  Now,  did  you  personally  observe  that  door- 
way? A.     I  did  from  the  outside. 

Q.     Did  you  open  the  door? 

A.     No,  I  did  not. 

Q.  Was  the  door  locked  or  milocked  when  you 
were  there? 

A.     It  was  locked  at  that  time,  sir. 

Q.     It  was  locked  at  that  time? 

A.     Yes,  sir.  [112] 
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Q.  And  have  you  ever  observed  that  door  since 
that  time? 

A.  I  have  been  there  again.  He's  got  the  two 
doorways  at  1219  and  %  and  1231. 

The  Court:     What  street? 

The  Witness :     At  Yesler  Way. 

Q.  I  am  speaking  of  the  doorway  at  1219  and 
Yo  Yesler  Way.  A.     It  was  locked. 

Q.  And  have  you  ever  observed  it  since  that 
time  when  you  first  saw  it? 

A.     No,  I  have  not — except  last  night. 

O.  What  was  tlie  condition  of  the  door  when 
you  observed  it  last  night  ?  A.     It  was  locked. 

Q.     It  was  locked  at  that  time? 

A.     Yes,  sir. 

Q.     And  have  you  ever  talked  to  Ruis  Parker? 

A.     I  have  not. 

Q.  What  else  did  you  do  by  way  of  investigat- 
ing? 

A.  The  only  thing  in  the  investigation,  we  talked 
to  Mr.  Lee,  and  he  explained  the  lock  on  this  door 
as  a  similar  lock  that  was  on  the  other  apartment. 

Q.     What  type  of  lock  was  on  his  door? 

A.  One  of  those  snap  locks  on  the  inside.  You 
could  turn  it  off,  and  when  you  turn  it  off  the  lock 
would  [113]  be  open,  you  see. 

Q,  In  other  words,  there  is  a  little  latch  on  the 
side  there?  A.     That  is  right;  yes. 

Q.  And  do  you  turn  it  or  is  it  the  type  that 
goes  up  or  down? 
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Mr.  Pomeroy:  May  I  ask,  are  you  describing 
the  lock  at  1219  and  1/2  Yesler  Way? 

The  Witness:  No;  describing  the  lock  Mr.  Lee 
showed  me  as  a  similar  lock  at  1219  and  ^  Yesler 
Way. 

Mr.  Pomeroy:     I  will  object  to  that. 

The  Court:     Sustained. 

Mr.  Dore:     No  further  questions. 

Mr.  Pomeroy:     No  questions. 

The    Court:     Step    down. 

(Witness  Excused) 

The  Court :     Call  your  next  witness. 
Mr.  Dore:     Mr.  O'Leary. 

THOMAS  FRANCIS  O'LEARY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Dore: 
Q.     State  your  full   name,  please,  Mr.  O'Leary. 
A.     Thomas  Francis  O'Leary. 
The  Court:     Pardon? 

The   Witness:     Thomas    Francis   O'Leary. 
Q.     And  where  do  you  live?  ; 

A.     At  2017  11th  Avenue  North. 
Q.     And  what  is  your  business? 
A.     Police  officer,  City  of  Seattle. 
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Q.     How  long  have  you  been  so  employed? 

A.     Six  years  past. 

Q.     And  what  are  your  duties'? 

A.     I  am  in  charge  of  the  property  room. 

Q.  And  being  in  charge  of  the  property  room, 
what  does  that  encompass?  AVhat  is  the  nature  of 
the  duty? 

A.  Well,  we  handle  all  police  supplies  and  equip- 
ment. 

Q.     Now,  you  have  before  you 

The  Court :  You  have  not  said  anything  material 
yet.  I  do  not  believe  there  is  an  issue 

Mr.  Dore:  I  just  wanted  him  to  identify  the 
envelope.  Your  Honor. 

The  Court:  Well,  he  has  not  said  that  his  duty 
encompasses  anything  that  is  here  involved  yet,  Mr. 
Dore.  Do  you  wish  to  give  him  an  opportunity  to 
do  that  ?  I  did  not  hear  him  say  that 

Mr.  Dore:  I  want  him  to  refer  to  the  envelope. 
Your  Honor,  Plaintiff's  Exhibit  for  identification 
No.  3.  [115] 

The  Court:  Well,  I  was  calling  your  attention 
to  the  fact  that  so  far  nothing  yet  has  been  said  by 
this  witness  as  to  what  his  usual  duties  are ;  nothing 
has  been  said  which  encompasses  any  duty  respect- 
ing these  exhibits. 

Mr.  Dore :  That  is  what  I  want  to  do  now,  Youi^ 
Honor. 

The  Court :     All  right ;  you  may  proceed. 

Q.  (By  Mr.  Dore) :  There  is  an  envelope  there 
before  you. 
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Mr.  Dore:     I  wish  somebody  would  point  it  out 

to  him. 

The  Court:     Look  at  the  envelope  before  you. 

(Bailiff  indicates  envelope  in  question  to  wit- 
ness.) 

Q.  (By  Mr.  Dore) :  Can  you  identify  that  en- 
velope ? 

Mr.  Pomeroy:  Well,  if  Your  Honor  please,  I 
hate  to  object  in  tliis  particular  matter  because  I 
do  not  think  it  is  important,  but  apparently  there 
is  a — well,  an  envelope  was  picked  up  and  handed 
to  him  and  it  is  not  referred  to  by  number. 

Mr.  Dore:  I  referred  to  it  as  Number  3,  Your 
Honor. 

The  Court:  Very  well;  let  the  record — let  me 
see  that.  Let  the  record  show  that  the  witness'  at- 
tention has  been  called  to  Plaintiff's  Exhibit  No. 
3  for  identification. 

A.  This  an  envelope  that  we  use  for  narcotics; 
and  it  is  given  to  us,  I  believe,  by  the  Treasury 
Department  to  put  narcotics  in. 

Q.  Now,  on  or  about  November  the  24th,  1948, 
did  you  personally  receive  any  of  these  items  there, 
or  any  of  the  envelopes  containing  those  items'? 

A.  I  received  the  items  and  placed  them  in  tlie 
envelope. 

Q.     You  did?  A.     Yes,  sir. 

Q.     At  that  time*?  A.     Yes,  sir. 

Q.     Did  you  initial,  or  make  any  marking  of  any 


United  States  of  America  173 

(Testimony  of  Thomas  Francis  O'Leary.) 

sort,  or  anything  else  on  the  envelope  to  show  that 

you  did  that? 

A.  Yes.  We  are  instructed  to  not  the  time  we 
receive  it. 

Q.     Is  that  so  noted?  A.     Yes,  it  is. 

Q.     Where? 

A.     On  the  back  of  the  envelope. 

Q.     And  what  is  stated  there?  What  is  written? 

A.  Received  November  24,  1948,  at  11:25  p.m., 
and  it  is  signed  by  me. 

Mr.  Dore:     Your  witness.  [117] 

Mr.  Pomeroy :     No  questions. 

Mr.  Dore:     That  is  all. 

The  Court:     Step  down. 

(Witness  Excused) 

The  Court:     Call  your  next  witness. 

Mr.  Dore:  That  is  the  government's  case,  your 
Honor. 

The  Court:  Well,  I  call  the  government's  coun- 
sel's attention  to  the  fact  that  there  are  several 
exhibits  which  have  been  referred  to. 

Mr.  Dore :  I  will  offer  those  exhibits  in  evidence. 
Your  Honor,  at  this  time. 

The  Court:  Plaintiff's  Exhibit  1  has  not  yet 
been  offered.  Plaintiff's  Exhibit  2  has  not  yet  been 
offered.  Plaintiff's  Exhibit  3  has  not  been  offered, 
unless  it  was  in  the  last  word  or  two. 

Mr.  Dore:  I  will  at  this  time  offer  them.  Your 
Honor,  with  the  Court's  permission. 

Mr.    Pomeroy:     Objected    to,    if    Your    Honor 
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please,  on  the  grounds  that  they  were  obtained  by 
unlawful  search  and  seizure. 

The  Court:  Do  you  wish  to  call  the  Court's  at- 
tention to  any  decision  which  you  think  supports 
your  theory  ? 

Mr.  Pomeroy :     Yes.  [118] 
(Argument  by  counsel) 

The  Court:  The  objection  to  the  offer  of  these 
exhibits,  1,  2  and  3,  is  overruled  and  each  of  those 
exhibits  is  now  admitted  in  evidence. 

(Plaintiff's  Exhibit  1,  2  and  3  admitted  in 
evidence.) 

Mr.  Dore:  The  government  rests  at  this  time, 
Your  Honor. 

The  Court:  Plaintiff  rests.  The  defendant  may 
now  proceed. 

Mr.  Pomeroy:    T  will  call  Lottie  Morgan. 

LOTTIE  MORGAN 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Pomeroy: 

Q.     Please  state  your  name  to  the  Court. 

A.     Lottie  Morgan. 

Q.     And  where  do  you  live,  Mrs.  Morgan? 
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A.     1219  and  i/4  Yesler — Apartment  A. 

Q.  And  where  is  your  apartment  located  in  the 
building?  A.     The  second  floor. 

Q.  How  many  apartments  are  there  in  the  build- 
ing? A.     Two.  [119] 

Q.  And  where  is  the  other  apartment — not  yours 
—located  %  A.     The  third  floor. 

Q.     How  long  have  you  lived  at  that  address? 

A.     Eight  years. 

Q.  Do  you  know  the  occupants  of  the  other 
apartment?  A.     Do  I  know 

Q,  Do  you  know  who  lives  in  the  other  apart- 
ment? A.     Yes,  I  do. 

Q.     And   who   is   that?  A.     Mr.   Parker. 

Q.     Ruis  Parker,  the  defendant  in  this  case  ? 

A.     The  defendant. 

Q.  And  were  you  a  tenant  there  in  November, 
1948?  A.     I  was. 

Q.  And  was  Mr.  Parker  a  tenant  in  the  other 
apartment  on  that  same  date?  A.     He  was. 

Q.     In  November,  1948?  A.     He  was. 

Q.  What  is  the  situation  with  regard  to  the 
front  door  of  the  apartment  building;  is  that  kept 
locked  or  is  it  kept  unlocked? 

A.     It  is  kept  locked  at  all  times. 

Q.  And  has  that  been  true  during  your  entire 
tenancy  there?  [120]  A.     It  has. 

Q.     And  do  you  know  who  has  keys  to  that  door? 

A.     Mr.  Parkei-  and  mvself. 
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Q.     Anyone  else?  The  manager  of  the  building? 

A.  The  manager  of  the  building,  yes.  No  one 
else. 

Q.  At  any  time  during  the  period  you  lived 
there  has  that  door  been  unlocked?  A.     Never. 

Mr.  Pomeroy:     You  may  inquire. 

Cross-Examination 

By  Mr.  Dore: 

Q.  Where  do  you  live  in  relation  to  the  apart- 
ment of  Ruis  Parker? 

A.  1219  and  Y^  Yesler  Way,  Apartment  A,  the 
second  floor. 

Q.     They  are  both  on  the  second  floor  there? 

A.    No. 

Q.  Apartments  A  and  B  are  together  on  the 
second  floor?  A.     Not  the  second  floor,  no. 

Q.     Where  is  Apartment  B? 

A.     On  the  third  floor. 

Q.     On  the  third  floor?  A.     Yes. 

Q.     And  you  are  beneath  his  apartment? 

A.     That  is  right.  [121] 

Q.  Now,  are  you  in  your  apartment  at  all  times 
during  the  day? 

A.     Not  at  all  times.   I  work. 

Q.     Where    do   you   work? 

A.     I  do  house  work. 

Q.     How  many  days  a  week  do  you  work? 
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A.  At  the  time  of  November  I  were  doing  maid 
work  at  night. 

Q.     At  night. 

A.     I  go  to  work  at  4:00  o'clock  in  the  evening. 

Q.     When  did  you  leave  there  in  the  evening? 

A.     At  4:00  o'clock. 

Q.     At  4:00  o'clock.   And  when  did  you  return? 

A.     I  returned  the  next  morning  at  6:00. 

Q.  So  you  were  not  there  between  4:00  in  the 
afternoon  and  6:00  the  next  morning,  is  that  true? 

A.     That  is  true. 

Q.  So  that  you  do  not  really  know  whether  that 
door  was  locked  or  not  between  those  hours,  do  you  ? 

A.  It  was  locked  when  I  left  and  locked  when  I 
returned. 

Q.  But  you  do  not  know  the  condition  of  the 
lock  during  the  time  you  were  gone,  do  you? 

A.  No,  I  couldn't  during  the  time  I  am  gone 
because  nobody  else  is  supposed  to  have  a  key  but 
Mr.  Parker  and  myself.  [122] 

Q.     Now,  what  kind  of  a  lock  is  it? 

A.     A  Yale  lock. 

Q.  Is  there  a  latch  device  on  the  lock  by  which 
you  can  either  leave  the  lock  unlocked  or  cause  it 
to  lock? 

A.  No.  When  you  open  it,  it  slams  itself,  but 
it  doesn't  have  one  of  those  things  that — like  those 
doors  in  the  other  room. 

Q.  Well,  you  are  speaking  of  some  automatic 
device  up  top? 
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A.     Yes.  No,  it  doesn't  have  an  automatic  device. 

Q.     It  has  no  automatic  release?  A.     No. 

Q.     Or  closing  device?  A.     No. 

Q.     Does  it  have  a  spring? 

A.  When  you  open  the  door,  it  will  close  before 
you  can  step  in  it  if  you  are  not  careful. 

Q.  Now,  you  say  there  is  no  automatic  device 
on  the  door?  A.     No. 

Q.  Now,  I  am  speaking  of — my  question  was  ad- 
dressed to  the  lock  itself.  Is  there  any  small  latch 
device  on  the  lock  itself  which  when  turned  or 
pushed A.     That  can  be  turned  off  and  on? 

Q.     Yes.  A.     Yes,  there  is.   [123] 

Q.  Were  you  there  with  the  police  officers  on 
November  the  24th?  A.     No,  I  wasn't. 

Mr.  Dore:     That  is  all. 

Redirect  Examination 

By  Mr.  Pomeroy: 

Q.  Have  you  ever  known  that  device,  to  leave 
the  door  imlocked,  to  be  used?  A.     Never. 

Mr.  Pomeroy:     That  is  all.   You  may  step  down. 

(Witness  Excused) 
Mr.  Pomeroy:     Robert  Lee. 
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ROBERT  DeSHAY  LEE 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Pomeroy: 

Q.  Will  you  state  your  name  to  the  Court, 
please  ?  A.     Robert  DeShay  Lee. 

Q.     And  where  do  you  live,  Mr.  Lee. 

A.     1635  King  Street. 

Q.  And  are  you  the  owner  of  the  premises 
known  as  [124]  1219  and  V2  Yesler  Way? 

A.     I  am. 

Q.  How  long  have  you  been  the  owner  of  those 
premises'?  A.     The  10th  of  September,  1945. 

Q.     That  is  when  you  bought  them? 

A.     That's  when  I  bought  them. 

Q.  And  you  have  been  the  landlord  there  ever 
since,  is  that  correct?  A.     Yes,   sir. 

Q.  That  part  of  the  building  known  as  1219  and 
i/>  Yesler  Way,  how  many  apartments  does  that 
contain?  A.     That  contains  nine  apartments. 

Q.  The  door  known  as  1219  and  I/2  Yesler  Way, 
how  many  apartments  can  be  reached  through  that 
door?  A.     Two. 

Q.     And  what  apartments   are   they? 

A.     A  and  B. 

Q.  And  that's  the  only  two  apartments  that  you 
go  to  through  that  door,  is  that  right? 

A.     That  is  right. 
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Q.  iViid  who  lives  in  those  apartments  and  did 
live  there  in  November,  1948? 

A.     November,  1948? 

Q.     Yes. 

A.     Mr.   Riiis  Parker  lives  in  Apartment  B. 

Q.     And  who  lives  in  Apartment  A? 

A.     Mrs.  Morgan. 

Q.  What  was  the  situation  with  regard  to  the 
front  door  of  that  place  where  those  two  tenants 
live  kno^vn  as  1219  and  V2  Yesler  Way  with  regard 
to  whether  or  not  it  was  kept  locked  or  unlocked? 

A.  Well,  it  was  locked.  It  was  kept  locked ;  yes, 
sir. 

Q.    It  was  kept  locked  all  the  time? 

A.  It  was  customary  that  the  door  be  locked  all 
the  time. 

Q.  Do  you  know  of  any  time  when  the  door  was 
unlocked  ? 

A.  No,  I  don't.  You  see,  I  don't  live  down  there 
and  the  door  is  locked  at  dll  times,  so  far  as  I  know. 

Q.     Who  has  the  key  to  that  door? 

A.  Well,  the  only  person  who  has  got  a  key  to 
that  door  is  Mr.  Parker,  Mrs.  Morgan  and  the  care- 
taker. 

Q.     And  that  is  all?  A.     That  is  all. 

Mr.  Pomeroy:     You  may  inquire, 

Cross-Examination 

By  Mr.  Dore: 

Q.  You  are  the  landlord  of  this  apartment,  is 
that  true?  A.     Yes,  sir. 
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Q.     Do  you  live  there  at  those  apartments? 

A.     No,  sir.   [126] 

Q.     Where  do  you  live? 

A.     1635  King  Street. 

Q.     How  far  is  that  from  1219  and  1/2? 

A.     Oh,  that  is  seven  or  eight  blocks. 

Q.  Now,  speaking  of  the  door,  the  street  door 
of  I219I/2,  does  it  have  any  automatic  closing  de- 
vice, any  springs  or  levers  on  it  that  causes  the  door 
to  close? 

A.  No,  I  don't  think  it  has  a  spring  on  it  because 
— that  causes  it  to  close,  but  the  door  is  a  slanting 
like  that.  (Indicating)  You  can  open  the  door  and 
it  will  close  back  itself. 

Q.  I  see.  Now,  speaking  of  the  lock  on  that 
door,  what  kind  of  a  lock  is  it? 

A.  It  is  what  you  might  call  a  night  latch,  a 
slam  lock.  After  the  door  shuts,  the  lock  will  auto- 
maticall}^  lock  itself. 

Q.  Now,  is  there  any  small  latch  or  device  on 
that  lock  which  when  turned  or  pushed  will  cause 
the  lock  not  to  lock,  or  vice  versa? 

A.  All  night  latches  have  a  device  on  them  that 
you  can  pull  up  and  cause  them  not  to  lock. 

Q.  Were  you  there  on  November  the  24th,  at 
the  time  the  police  officers  entered? 

A.     No,  I  wasn't. 

Mr.  Dore:     That  is  all.  [127] 

Mr.  Pomeroy:     You  may  step  down. 

(Witness   Excused) 
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The  Court:     Call  your  next  witness. 
Mr.  Pomeroy:     William  Hawker. 

WILLIAJM  J.  HAWKER 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Pomeroy: 

Q.     State  your  name,  please,  for  the  Court. 

A.     William  J.  Hawker. 

Q.     And  where  do  you  live,  Mr.  Hawker? 

A.     109  12th  Avenue. 

Q.     109  12th  Avenue?  A.     Yes,  sir. 

Q.  And  were  you  living  there  on  November 
24tli,  1948?  A.     Yes,  sir. 

Q.  How  long  have  you  lived  in  Seattle,  Mr. 
Hawker  ?  A.     I  have  been  here  about  35  years. 

Q.     And  what  business  do  you  have? 

A.  I  haven't  any  business  now.  I  steamboated 
out  of  here,  that  is,  you  know,  in  the  steward  de- 
partment. I  railroaded  out  of  here  and — you  know, 
followed  [128]  cooking  and  table  waiting  and  such 
as  that. 

Q.     And  do  you  own  any  property  here? 

A.     Yes,   sir. 

Q.     What  property  do  you  own? 

A.     109  12th  Avenue. 

Q.     Wliere  you  live?  A.     Yes,   sir. 
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Q.     How  long   have  you   owned  that  property  1 

A.     I  bought  it  in  the  fall  of  '42,  I  think  it  were. 

Q.     All  right.   Now,  Mr.  Hawker 

Mr.  Pomeroy:  If  Your  Honor  please,  I  would 
like  to  show  him  that  map. 

The  Court:  You  may  do  that.  Both  counsels 
may  approach  the  witness. 

Q.  (By  Mr.  Pomeroy) :  I  am  showing  you 
what  is  marked  as  Defendant's  Exliibit  A-2  for 
identification  which  purports  to  be  a  map  of  the 
general  area  around  where  you  live  and  where  Yes- 
ler  Way  is  at  12th  Avenue  and  14th  Avenue.  Do 
3^ou  recognize  the  streets  as  they  are  cut  ofl  there  1 

A.     Right. 

Q.  12tli  Avenue  is  right  here  and  Yesler  is  here 
and  here  is  14th.  Yes,  sir. 

Q.  Now,  where  is  your  home  with  relation  to 
this  Exhibit  [129]  A-2?  Could  you  make  a  little 
mark?  And  make  that  a  ''J." 

A.     Well,  this  is  Yesler  Way  here. 

Q.     No,  here  is  Yesler. 

A.  If  that  is  Yesler  Way  here,  I  live  right  off 
of  Yesler  Way  on  this  side,  I  would  say.  I  live  on 
the  left  hand  side  of  the  street  going  that  way. 

The  Court:     Going  that  way!    What  direction? 

Q.     He  is  indicating  north. 

A.  Well,  I  don't  know  whether  you  would  say 
north  or  not,  but  I  know  it  is  going  direct  this  way^ 
like  vou  were  going  downtown. 
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The  Court:  Downtown?  Going  westerly  from 
your  place  toward  the  waterfront? 

The  Witness:  No.  I  live  on  12th  Avenue.  Here 
is  12th  Avenue  right  here.  I  live  right  there.  It 
would  be  going  down  that  way.  There  is  a  steam 
bath  on  this  corner  and  I  live  at  the  next  door. 

Q.  All  right.  Now,  looking  at  this  exhibit  again, 
Mr.  Hawker,  this  is  Yesler  Way  and  this  is  12th 
Avenue.  A.     I  understand  that. 

Q.  Now,  you  say  you  live  on  this  side  of  12th 
Avenue  ? 

A.  I  do — the  left  hand  side  going  this  way. 
(Indicating). 

Q.  Do  you  know  on  this  map  where  Ruis  Parker 
lives  1 

A.  He  lives  on  Yesler  Way  on  the  right  hand 
side  of  the  [130]  street  going  towards  14th  Street. 

Q.  Going  towards  14th.  Now,  directing  your  at- 
tention to  an  item,  on  November  24th,  1948,  did 
you  see  Ruis  Parker  on  that  night?  A.     I  did. 

Q.     And  where  'did  you  see  him  ? 

A.  He  was  on  the  opposite  side  of  the  street  to 
me. 

Q.     And  where  were  you? 

A.  I  was  on  the  same  side  of  the  street  that 
I  lived  on,  and  I  could  look  across  the  street  and 
see  him,  and  I  knowed  him. 

Q.     And  he  was  alone  or  with  someone? 

A.  There  was  five  men  with  him.  There  was 
three   with    him    and   there — there    was    five    alto- 
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gether;  three  with  him.   And  they  carried  him  to  a 
car  and  they  put  him  in  the  car — at  least  he  got  in 
the  car. 

Q.     Where  was  that  car  they  took  him  to? 

A.  They  took  him  on  the  right  hand  side  of  the 
street  going  out — going  towards  Fir  Street. 

Q.     Going  towards  Fir  Street?  A.     Yes,  sir. 

Q.     On  what  street  is  that?— 12th  and 

A.     That  is  12th  and  Fir. 

Q.  And  would  you  say  that  was  in  the  center  of 
the  block  or  at  the  end  of  the  block  or [131] 

A.  Where  they  put  him  in  the  car  was  about  in 
the  center  of  the  block,  near  where  there  is  a  barber 
— a  Japanese  barber  shop  and  a  Japanese  flower- 
where  they  sell  flowers  at. 

Q.  That  is  between  Yesler  and  Fir  on  12th  Ave- 
nue ?  A.     Yes. 

Q.  About  what  time  of  the  evening  was  that,  do 
you  know? 

A.  Well,  I  left  662  Jackson  Street,  the  Elks 
Club,  a  little  after  10 :00  o  'clock  and  I  guess  it  was 
about  10:30. 

Q.     About  10:30? 

A.     I  would  judge  that  is  what  it  w^as. 

Q.  And  how  long  did  you  stand  there  watching 
Parker  and  these  five  men. 

A.  I  watched  them  until  they  got  in  the  car.  And 
the  other  two,  they  wTut  up  to  Fir  and  they  dis- 
appeared.  I  don't  know  where  they  went. 
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Q.  Two  of  them  went  up  to  Fir, — that  is,  two 
white  fellows'? 

A.     They  were  all  white  except  Parker. 

Mr.  Pomeroy:     You  may  inquire. 

Mr.  Dore:     I  have  no  questions. 

Mr.  Pomeroy:     You  may  step  down. 

The  Court:  You  may  be  excused  from  the  wit- 
ness chair. 

(Witness  excused.)  [132] 

The  Court:     Call  your  next  witness. 
Mr.  Pomeroy:     Ruis  Parker. 

RUIS  PARKER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Pomeroy: 

Q.     State  your  name  to  the  Court. 

A.     Ruis  Parker. 

Q.     And  you  are  the  defendant  in  this  action? 

A.     Yes,  sir. 

Q.  How  long  have  you  lived  at  1219  and  1/2  Ye^- 
ler  Way?  A.     Nine  years. 

Q.  And  how  long  has  Lottie  Morgan  lived  there 
in  Apartment  B? 

A.     Just  about  the  same  length  of  time,  I  think. 

Q.     Directing  your  attention  to  November  24tli, 
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1948,  what  was  the  condition  as  to  this  front  door 
to  1219  and  ^2  Yesler  Way;  was  it  locked  or  un- 
locked ? 

A.  Well,  I  don't — I  came  in,  in  the  morning,  at 
10:00  o'clock,  and  it  was  locked,  and  I  went  to  my 
apartment  and  I  slept  all  day  and  I  never  came  out 
any  more. 

Q.  In  other  words,  you  went  to  your  apartment 
on  the  morning  of  the  24th,  about  10 :00  in  the  morn- 
ing, and  [133]  remained  in  your  apartment  all  day 
long,  is  that  right?  A.     That's  right. 

Q.     And  the  door  was  locked  when  you  came  in? 

A.     It  was. 

Q.  And  did  you  lock  it  after  you  came  in  or 
close  it?  A.     It  just  automatically  locks. 

Q.  I  see.  Do  you  know  of  any  time  you  have 
lived  there  that  the  door  has  ever  been  unlocked  ? 

A.     Not  since  I  have  been  there. 

Q.  And  are  there  locks  also  on  the  door,  to  your 
apartment?  A.     There  is. 

Q.     There  is  a  lock  on  that  door? 

A.     A  spring  lock. 

Q.  And  on  the  day  of  November  24th,  1948,  how 
was  the  lock  on  that  door;  was  that  locked  or  un- 
locked? A.     It  was  locked. 

Q.     And  it  had  been  locked,  had  it,  all  day? 

A.  I  hadn't  been  out  all  day.  I  locked  it  when 
I  came  in. 

Q.     And  is  there  any  time  during  the  nine  years 
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that  you  have  lived  there  that  you  ever  found  that 

front  door  unlocked? 

A.  In  the  morning  they  used  to  have  a  houseman 
or  janitor,  I  guess  you  would  call  him,  who  cleaned 
the  halls,  and  [134]  when  he  cleaned  the  halls,  be- 
cause he  didn't  have  a  key,  he  would  leave  the  front 
door  open,  propped  open  because  it  was  the  only 
way  he  could  keep  it  open  in  mopping  out.  That 
was  the  only  time  it  was  ever  kept  opened,  when  he 
was  mopping  the  hall. 

Q.     Was  he  doing  that  in  November,  1948? 

A.     No,  sir. 

Q.     When  was  it  he  was  doing  that? 

A.  Well,  he  did  it  in  the  morning,  but  it  wasn't 
that  morning. 

Q.     It  was  not  that  morning? 

A.  No.  I  don't  think  they  have  a  schedule  now. 
I  don't  know  what  the  schedule  is.  I  don't  think 
they  have  one  now. 

Q.  On  the  evening  of  November  24th  you  were 
arrested  by  the  officers  who  testified  here,  is  that 
correct?  A.     Yes,  sir. 

Q.  And  when  you  were  arrested,  where  did  they 
take  you  after  you  left  the  apartment? 

A.     To  the  police  station. 

Q.  Well,  I  know,  but  tell  the  Court  the  route  of 
your  going  to  this  automobile  that  they  took  you 
down  to  the  police  station  in.   Where  did  you  go? 

A.  After  they  finished  searching  me,  they  took 
the  handcuffs  off  me  and  told  me  to  put  my  clothes 
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on,  and  after  [135]  that  we  all  left  the  apartment 
together  and  came  down  the  stairs,  and  I  think 
Captain  Morris  was  in  the  lead,  and  all  of  us  went 
to  12th  and  Yesler  Way,  to  the  corner,  and  turned 
right  and  waited  for  the  small  light.  Oh,  it  was  a 
matter  of  10  or  15  seconds  and  then  we  crossed 
Yesler  Way  and  went  North  on  12th  Avenue  to, 
oh,  I  would  say  150  feet  north  of  Yesler  Way.  And 
three  officers  put  me  in  the  car  and  the  other  two 
proceeded  north. 

Q.  Now,  Mr.  Parker,  I  am  showing  you  what  is 
marked  for  identification  as  Defendant's  Exhibit 
A-2.   You  know  what  this  is,  do  you  not"? 

A.     Yes,  I  do. 

Q.     And  you  have  seen  it  here  in  court  before  ? 

A.     Yes,  sir. 

Q.  And,  you  see,  that  '*B"  on  there  designates 
the  place  where  you  live.  A.     Yes,  sir. 

Q.  Now^,  will  you  step  over  here  and  make  a  line 
showing  the  route  which  you  took  with  the  officers 
after  leaving  1219  and  1/2  Yesler  Way  and  then 
where  you  got  into  the  automobile  to  go  to  the  police 
station  ? 

A.  After  we  came  out  the  door,  they  brought  me 
down  this  side. 

Q.     Make  an  ink  line.  [136] 

A.  (Witness  complies.)  We  came  down  to  the 
corner  and  then  this  way  to — I  would  say  about 
there. 
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Q.     Now,  make  a  little  round  mark  there. 

A.     (Witness  complies.) 

Q.  And  that  is  supposed  to  be  the  place  where 
you  got  into  the  car  to  go  to  the  police  station? 

A.    Yes. 

Q.     Now,  will  you  mark  that  "K"? 

A.     (Witness  complies.) 

Q.  And  the  line  which  reads  from  ''B"  to  ''K'' 
is  the  line  that  you  have  made  which  designates  the 
route  which  was  followed  by  you  and  the  five  police 
officers  to  the  car  which  took  you  to  the  police  sta- 
tion, is  that  right  *?  A.     That  is  true. 

Q.  Had  anyone  visited  you  the  day  of  November 
24,  1948?  A.     No,  sir. 

Q.  You  had  been  in  this  room  all  alone  all  that 
day,  is  that  right?  A.     All  day. 

Q.  Since  10:00  o'clock  in  the  morning  until  the 
officers  came?  A.     That  is  true. 

Q.  And  the  door,  the  front  door  to  your  apart- 
ment had  never  been  opened  by  you  or  anybody 
else?  [137]  A.     Not  all  day. 

Q.     It  had  been  locked  all  day? 

A.     I  awoke  at  7 :30  and  got  up  and  made  coffee. 

Q.     Did  you  go  back  to  bed? 

A.  No.  I  put  this  on  the  bed,  (Indicating)  and 
I  know  my  door  was  locked  at  that  time. 

Q.     I  see. 

Mr.  Pomeroy :    You  may  inquire. 
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Cross-Examination 

By  Mr.  Dore: 

Q.     When  did  you  stop  smoking  opium  that  day? 

Mr.  Pomeroy:  I  will  object  to  that  question,  if 
Your  Honor  please,  on  the  ground  that  it  is  im- 
proper cross-examination.  There  was  no  mention 
of  opium  on  my  direct. 

The  Court:  Didn't  he  make  some  reference  to 
*'this"? 

Mr.  Dore:     Yes,  Your  Honor. 

The  Court:     The  objection  is  overruled. 

Mr.  Pomeroy:  I  do  not  know  what  this  "this" 
was.  Maybe  he  just  meant  the  plate.  I  don't  know. 
"This"  certainly  does  not  say  opium. 

Q.  (By  Mr.  Dore)  :  When  you  said  you  put 
"this"  on  the  bed,  what  did  you  mean  by  that?  [138] 

A.     The  coffee. 

Q.     The  what? 

A.     My  coifee.    I  made  coffee. 

Q.  Well,  you  pointed  to  the  things  in  front  of 
you.  A.     I  made  a  gesture. 

The  Court:     The  objection  is  sustained. 

Mr.  Dore:     Yes,  Your  Honor. 

Q.     (By  Mr.  Dore) :     How  long  were  you  in  bed ? 

A.     When  the  officers  arrived? 

Q.  Well,  you  said  you  were  up  in  your  apart- 
ment at  approximately  10:00  o'clock  in  the  morn- 
ing. 

A.  In  the  morning?  I  got  up  at  7:30  and  made 
coffee  and  brought  the  coffee  in  the  bedroom,  as  it 
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is  cold.  I  only  have  an  electric  heater  in  the  apart- 
ment and  I  was  lying  listening  to  the  radio. 

Q.     Were  you  in  the  apartment  all  day? 

A.     All  day. 

Q.     How  long  were  you  in  bed? 

A.     Until  7:30. 

Q.     7:30  that  evening?  A.     Yes,  sir. 

Q.    Have  you  ever  been  convicted  of  a  crime  ? 

A.     What  kind  of  a  crime? 

Q.     Any  kind  of  a  crime.  A.     Yes.  [139] 

Q.     And  what  crime?  A.     Tending  bar. 

Q.     When  was  that?  A.     Oh,  several  times. 

Q.     What  years? 

A.  Oh,  practically  ever  since  I  have  been  in 
Seattle  the  last  time  I  worked  more  or  less  as  a 
bartender. 

Q.     How  long  have  you  been  in  Seattle? 

A.     The  last  time  I  came  here  in  1938. 

Q.  Were  you  arrested  for  violation  of  the  Steele 
Act  in  1938?  A.     I  don't  recall. 

The  Court :  Perhaps  in  your  question  you  should 
advise  him  what  you  mean  by  the  Steele  Act  or  in 
some  way  identify  what  it  is. 

Q.  Were  .you  convicted  for  the  offense  of  pos- 
sessing liquor  with  intent  to  sell  the  same  in  1938  ? 

A.     I  don't  believe  so. 

Q.     Were  you  convicted  in  1939?  A.     Yes. 

Q.     How  many  times  in  1939? 

A.     I  couldn't  say.   Twice  a  week  I  think  it  was. 

Q.     About  twice  a  week?  A.     Yes. 
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Q.     How  many  times  in  1940?  [140] 

A.  Oh,  about  the  same  amount, — when  I  was 
working. 

Q.     About  twice  a  week? 

A.     Something  like  that. 

Q.  And  in  1941,  how  many  times  were  you  con- 
victed? A.     I  don't  know. 

Q.     Well,  approximately  how  many  times? 

A.  Well,  I  only  worked  as  a  bartender  unti^ 
around  the  Easter  season  and  I  don't  know  how 
many  times  it  happened  before  then. 

Q.  Do  you  recall  being  convicted  on  February 
the  25th,  1941  ?  A.     It  is  possible. 

Q.     And  are  there  any  other  convictions? 

A.  I  think  one.  After  I  came  out  of  the  service 
I  was  taken  in  preference  to  a  bartender  in  a  place. 
I  was  in  because  I  did  have  such  a  record. 

Q.    Wliat  year  was  that? 

A.     That  was  in  1942. 

Q.     1942.   Were  you  convicted  in  1943? 

A.     It  was  '43. 

Q.     1943  ?  A.     Once,  I  believe. 

Q.  Were  you  convicted  also  on  or  about  May 
28th,  1943?  A.     That  was  the  time. 

Q.     That  was  in  Seattle  here?  [141] 

A.     It  was. 

Mr.  Dore:     No  further  questions. 

Mr.  Pomeroy:     You  may  step  down. 

(Witness  excused.) 
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Mr.  Pomeroy:  We  will  offer  Defendant's  Ex- 
hibit A-2. 

Mr.  Dore:     Is  that  the  chart? 

Mr.  Pomeroy:     Yes. 

Mr.  Dore:     No  objection  to  the  chart. 

The  Court :  Defendant 's  Exhibit  A-2  is  now  ad- 
mitted. 

(Defendant's  Exhibit  A-2  admitted  in  evi- 
dence.) 

Mr.  Pomeroy :  I  have  no  further  witnesses,  Your 
Honor. 

The  Court:     Does  the  defendant  rest? 

Mr.  Pomeroy:     The  defendant  rests. 

The  Court:     Any  rebuttal? 

Mr.  Dore:     No  rebuttal,  Your  Honor. 

May  the  witnesses  be  excused,  Your  Honor? 

The  Court:     Is  there  any  objection? 

Mr.  Pomeroy:     No  objection. 

The  Court :  All  witnesses  in  this  case  are  excused 
permanently  from  appearing  further  at  this  trial. 

(Testimony  concluded.)  [142] 

The  Court:     How  long  do  you  wish  to  argue? 

Mr.  Pomeroy :     I  only  need  about  ten  minutes  ? 

The  Court:     How  much? 

Mr.  Pomeroy :     About  ten  minutes. 

The  Court:     How  much  does  the  plaintiff  wish? 

Mr.  Dore :  I  request  30  minutes,  Your  Honor.  I 
do  not  think  I  will  use  all  that  time,  but  I  would 
like  to  have  it,  if  necessary. 
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The  Court:  Each  side  may  have  30  minutes,  and 
the  plaintiff  may  divide  the  30  minutes  allotted  to 
it  as  between  plaintiff's  opening  and  closing  argu- 
ment. 

I  will  now^  hear  counsel  from  their  present  sta- 
tions.  Plaintiff  may  make  its  opening  argument. 

(Whereupon,  arguments  were  made  by  re- 
spective counsel  for  the  plaintiff  and  defend- 
ant.) 

COURT'S  DECISION 

The  Court:  The  proof  before  the  Court  in  this 
case  is  that  the  front  door  to  this  apartment  house 
was  latched  but  not  locked,  and  in  order  to  enter 
the  hallway  all  that  had  to  be  done  was  to  turn  the 
latch  and  walk  in;  that  that  w^as  done  pursuant  to 
a  telephone  call  to  the  police  reporting  a  man  dying, 
or  a  man  poisoned,  and  thereafter  the  front  door 
of  the  [143]  apartment  house  was  opened  and  the 
hallway  entered  by  the  police  in  that  manner.  Then 
after  ascending  the  stairs,  which  was  suggested  by 
the  informer  over  the  telephone,  the  police  found  a 
door  ajar  with  the  defendant  lying  in  bed  in  the 
room  which  was  entered  by  that  door  that  was  ajar. 
And  after  they  had  gone  into  the  room,  and  into 
the  presence  of  the  defendant  who  was  lying  in  bed, 
the  defendant  pointed  out  the  narcotics  contraband, 
— called  it  to  the  attention  of  the  officers.  They  were 
not  searching  for  it  at  the  time,  did  not  know  that 
it  and  the  smoking  opium  paraphernalia  were  there 
until  the  defendant  himself  pointed  it  out  and  said 
"there  it  is." 
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There  is  nothing  in  those  facts  (and  they  are  all 
the  material  facts  which  were  testified  to  as  to  how 
his  occurrence  happened)  that  indicates  unlaw^ful 
search  or  seizure. 

The  circumstance  that  the  Police  Department  per- 
sonnel were  the  ones  who  developed  this  case,  and 
after  doing  so  turned  the  information  concerning  it 
over  to  the  Federal  authorities,  may  sometime  in- 
spire an  appellate  court  having  authority  to  change 
the  rules  to  make  such  change.  But  so  far  as  I  know, 
under  the  rules  now  in  effect  and  as  they  have 
existed  during  a  substantial  period  of  this  coun- 
try's judicial  [144]  history  the  circumstances  here 
do  not  reflect  any  illegal  association  or  cooperation 
between  the  police  department  of  the  City  of  Seattle 
and  the  Federal  Narcotics  Bureau.  It  is  not  within 
the  authority  of  this  Court,  in  my  opinion,  to  hold 
in  this  case  that  there  was  any  unlawful  association 
or  cooperation  between  those  two  law  enforcement 
agencies.  Should  the  Supreme  Court  of  the  United 
States  decide  to  change  the  rules  and  declare  that 
such  action  as  was  here  taken  by  the  police  depart- 
ment and,  that  such  consideration  as  the  Narcotics 
Bureau  later  gave  to  the  case,  were  improper,  if 
that  Court  should  hold  that  as  a  result  thereof  the 
action  was  an  unlawful  association  and  cooperation 
between  those  agencies,  then  that  is  a  matter  for 
such  Appellate  Court  to  so  conclude,  but  it  is  not, 
in  my  opinion,  within  the  authority  of  this  Court 
to  conclude  that  there  was  any  such  unlawful  co- 
operation or  association. 
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On  the  other  hand,  according  to  past  judicial 
precedents  applicable  to  the  facts  here,  what  was 
done  in  this  case  was  lawful  and  appropriate  and 
in  all  respects  in  order,  so  far  as  I  am  advised. 

Accordingly,  this  Court  does,  in  accordance  with 
the  rules  relating  to  a  trial  before  the  Court  without 
a  jury,  which  is  the  situation  here,  and  in  accord- 
ance [145]  with  the  evidence  in  this  case,  now  make 
the  general  finding  that  the  allegations  of  the  in- 
dictment, and  particularly  Count  I  thereof,  that 
being  the  only  count,  are  sustained  by  the  evidence ; 

And  the  Court  does  further  specifically  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  on  or 
about  the  24th  day  of  November,  1948,  at  Seattle, 
in  the  Western  District  of  Washington,  Northern 
Division,  Ruis  Parker,  the  defendant  in  this  case, 
did  knowingly  receive  and  conceal  a  quantity  of 
narcotic  drugs,  to-wit:  294  grains  of  opium  pre- 
pared for  smoking  and  75  grains  of  Yen  Shee,  know- 
ing the  same  to  have  been  imported  into  the  United 
States  contrary  to  law  and  that  the  defendant  is 
guilty  and  is  now  convicted  of  the  charge  contained 
in  said  Count  I  of  the  Indictment. 

Is  there  any  reason  why  the  Court  should  not 
continue  this  case  to  a  later  date  for  the  purpose  of 
imposing  judgment  and  sentence'? 

Mr.  Pomeroy:  I  think  that  probably  would  be 
proper. 

Mr.  Dore :     No  objection.  Your  Honor. 

The  Court:  What  date  would  be  convenient  to 
the  parties'? 
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Mr.  Pomeroy:  I  do  not  have  my  calendar  with 
me. 

Before  we  go  into  that  matter,  may  I  make  a  [146] 
further  statement '^ 

The  Court:     I  will  hear  you. 

Mr.  Pomeroy:  For  the  record,  I  would  like  to 
point  out  that  some  comment  was  made  in  the 
Court's  decision  to  the  effect  that — talking  about 
an  unlawful  association  between  the  City  police 
authorities  and  Federal  Enforcement  agencies.  The 
record  should  show  that  at  no  time  did  the  defend- 
ant ever  urge  in  any  way  that  such  association,  if 
any,  between  the  City  law  enforcement  officials  and 
the  Federal  enforcement  officials  would  be  unlaw- 
ful, that  it  was  only  urged  that  there  was  an  asso- 
ciation for  the  purpose  of  pointing  out  to  the 
Court  that  should  they  be  associated  than  the  City 
officials  are  bound  by  the  same  rules  of  gathering 
evidence  as  the  Federal  officials, — not  that  that 
association  would  be  unlawful.  So  there  was  no 
urging  by  the  defendant  in  that  particular; 

Further,  that  I  would  like  to  point  out  to  the 
Court  that  the  room  in  which  the  defendant  was 
arrested  did  have  a  closed  door,  which  was  testified 
to  by  the  police  officers. 

The  Court:  The  Court,  responding  to  the  last 
statement,  will  say  that  I  did  not  so  understand  the 
testimony.  I  understood  the  door  was  ajar,  and, 
therefore,  [147]  open  or  partly  open,  and  the  Court 
so  finds  from  the  evidence,  and  beyond  a  reasonable 
doubt,  that  the  door  was  in  the  condition  stated  by 
the  Court. 
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Mr.  Pomeroy:  I  do  not  have  my  calendar  here, 
your  Honor,  so  I  cannot  make  any  suggestion. 

The  Court:  Today  is  the  4th  day  of  August. 
Will  counsel  be  ready  by  the  12th  day  of  August  ? — 
That  is  a  Friday — at  10 :00  o  'clock  in  the  forenoon  ? 

Mr.  Pomeroy:     Yes. 

The  Court:  The  case  is  continued  until  Friday, 
August  the  12th,  at  10:00  o'clock  in  the  forenoon. 

Does  either  side  wish  a  probation  investigation 
and  report  in  this  case,  or  does  each  side  think 
that  with  the  statements  that  have  been  made  by 
counsel  concerning  the  defendant  and  his  back- 
ground the  Court  can  adequately  consider  the  mat- 
ter at  the  time  without  the  aid  of  the  probation  in- 
vestigation and  report  *? 

Mr.  Pomeroy:  I  would  not  request  one,  your 
Honor.  I  do  not  think  it  is  necessary.  I  think  that 
we  have  enough  of  a  record  here  so  that  your 
Honor  can  be  very  well  acquainted  with  the  back- 
ground of  the  defendant. 

Mr.  Dore:     I  agree,  your  Honor. 

The  Court:  Very  well;  in  view  of  the  state- 
ments [148]  of  counsel  the  Court  will  dispense  with 
the  probation  investigation  and  report  in  this  case. 

Those  connected  with  the  case  are  excused  until 
the  time  previously  stated. 

(Concluded.) 
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CERTIFICATE 

I,  Bernard  Ayres,  do  hereby  certify  that  I  was 
the*  official  court  reporter  for  the  above  entitled 
court  between  August  1,  1949  and  August  6,  1949, 
and  as  such  was  in  attendance  upon  the  hearing  of 
the  foregoing  matter.  I  further  certify  that  the 
above  transcript  is  a  true  and  correct  record  of  the 
matters  as  therein  set  forth. 

/s/  BERNARD  AYRES, 
Court  Reporter. 

[Endorsed] :     Filed  Nov.  1,  1949.  [149] 


[Endorsed]  :  No.  12395.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Ruis  Parker,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

Filed  November  7,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12395 

UNITED  STATES  OF  AMERICA, 

Respondent, 

vs. 

RUIS  PARKER, 

Appellant. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  RELIES  AND  PORTIONS 
OF  THE  RECORD  RELATING  THERETO 

Appellant,  Ruis  Parker,  relies  on  this  appeal 
upon  the  following  points,  to-wit: 

1.  The  Court  erred  in  denying  defendant's  peti- 
tion and  motion  to  suppress  evidence. 

2.  The  Court  erred  in  admitting  into  evidence 
government's  exhibits  1,  2  and  3. 

3.  The  judgment  of  the  Court  was  contrary  to 
law. 

4.  The  evidence  was  insufficient  to  support  the 
judgment  of  the  Court. 

5.  The  Court  erred  in  denying  defendant's  mo- 
tion for  a  new  trial. 

The  portions  of  the  record  necessary  for  the  con- 
sideration of  this  point  are: 

1.  All  pleadings,  affidavits  and  papers  filed  in 
this  cause  before  the  United  States  District  Court 
heretofore  designated  by  the  defendant  and  trans- 
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mitted  to  the  above-named  Court  by  the  Clerk  of 
said  District  Court. 

2.     The  entire  transcript  of  record. 

ALLAN  POMEROY  and 
ERNEST  R.  CLUCK, 
Attorneys  for 
Defendant- Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  Nov.  30,  1949. 
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SUMMARY  STATEMENT 

This  is  an  appeal  from  a  conviction  in  the  District 
Court  of  the  Western  District  of  Washington,  North- 
ern Division,  upon  an  indictment  charging  that  the 
defendant  did  knowingly  receive  and  conceal  a  quantity 
of  narcotic  drugs,  to-wit:  204  grains  of  opium  pre- 
pared for  smoking  and  75  grains  of  Yen  Shee,  know- 
ing the  same  to  have  been  imported  into  the  United 
States  contraiy  to  law  and  in  violation  of  Section  174, 
Title  21,  U.S.C. 

On  the  12th  day  of  August,  1949,  the  defendant  was 
sentenced  to  a  Federal  prison  camp  for  a  period  of 
ten  months. 

K  Prior  to  the  trial  and  on  April  21,  1949,  the  defend- 
ant moved  to  suppress  evidence  secured  in  his  residence 
at  the  time  of  the  arrest  (R.  pp.  4-5)  supported  by  his 
verified  petition  (R.  pp.  5-6)  and  prayed  that  the  evi- 
dence be  excluded  from  the  trial  of  the  action  and  re- 
turned to  him.  The  arrest  was  made  without  warrant 
and  no  warrant  for  search  of  the  defendant's  residence 
was  secured.  The  circumstances  claimed  to  justify  the 
arrest  are  set  forth  in  the  affidavits  of  the  arresting 
officers  (R.  pp.  8  to  16)  showing  that  they  were  not 
previously  acquainted  with  the  defendant  but  acting  on 
an  anonymous  phone  call,  entered  the  defendant's 
'  apartment,  opened  the  front  door  which  was  unlocked 
I     but  closed,  entered  another  door  which  was  ajar  and 
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a  third  door  which  was  closed,  .found  the  defendant 
and,  on  search  of  the  apartment,  discovered  opium 
smoking  outfit  and  the  opium  and  Yen  Shee  mentioned 
in  the  indictment.  The  affidavits  of  the  defendant  and 
Lottie  Morgan  and  Robert  D.  Lee  (R.  pp  16  to  20)  are 
to  the  effect  that  the  outside  door  was  locked. 

The  motion  to  suppress  and  return  evidence  was 
made  at  the  commencement  of  the  trial  (R.  p.  72)  and 
motion  for  new  trial  was  timely  made  following  judg- 
ment of  the  Court  (R.  p.  48) 


JURISDICTION 

Violations  of  the  above  statute  are  cognizable  only 
by  United  States  District  Courts,  which  have  exclusive 
jurisdiction  of  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States.  The  jurisdiction 
of  the  Court  below  was  invoked  under  the  following- 
statutes  : 

Section  546,  Title  18,  U.S.C.A. 
Section  41-2,  Title  28,  U.S.C.A. 
Section  371,  Title  28,  U.S.C.A. 

The  jurisdiction  of  this  Honorable  Court  is  invoked 
under  the  provisions  of  Section  225,  Title  28,  U.S.C.A. 

STATEMENT  OF  QUESTIONS  RAISED 
The  only  question  raised  by  this  appeal  is  as  to  the 
validity  of  the  arrest  of  the  defendant,  the  search  of 
his  residence  and  the  seizure  of  the  evidence  listed  in 
the  indictment. 

SPECIFICATIONS  OF  ERROR 
No.  1 :   The  District  Court  erred  in  overruling  the 
defendant's  motion  to  suppress  and  return  evidence 
(R.  pp.  4-5). 

No.  2:  The  District  Court  erred  in  overruling  the 
defendant's  motion  made  at  the  commencement  of  the 
trial  to  suppress  and  return  evidence  (R.  p.  72). 

No.  3:  The  District  Court  erred  in  overruling  the 
defendant's  motion  timely  made  for  a  new  trial.  (R. 
p.  48). 
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ARGUMENT 
Specifications  of  Error  1,  2,  and  3 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against  unrea- 
sonable searches  and  seizures,  shall  not  be  violated, 
and  no  Warrants  shall  issue,  but  upon  probable 
cause,  supported  by  Oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized" 

— Article  IV,  Amendments,  Constitution  of  the 
United  States. 

As  all  specifications  of  error  deal  with  the  single 
question  as  above  stated,  to- wit:  the  vahdity  of  the 
arrest,  search  and  seizure,  in  the  interest  of  time  and 
space  economy,  the  three  specifications  of  error  will  be 
argued  as  one. 

On  the  24th  day  of  November,  1948,  between  9  and 
9:30  P.  M.,  (R.  p.  86)  Robert  W.  Morris  was  on  duty 
as  supervising  Captain  of  the  night  shift  and  captain 
of  the  felony  squad  of  the  Seattle  Police  Department. 
He  had  been  with  the  department  for  seventeen  years. 
At  about  the  time  mentioned,  according  to  his  testi- 
mony, he  recevied  an  anonymous  telephone  call  advis- 
ing him  that  a  man  was  at  12191/2  Yesler  Way,  Seattle, 
Washington  in  Apartment  B  who  'looked  like  he  was 
poisoned,  in  bad  shape,  and  somebody  better  get  up 
there  in  a  hurry.  I  tried  to  find  out  who  the  man  was 
or  where  he  was.   He  wouldn't  tell  me.    He  said  'you 
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get  up  here  and  I  will  be  here.'  "  (R,  pp  74-75,  90). 
Stating  that  he  had  a  call  for  another  case  requiring  an 
entire  squad  and  as  12th  and  Yesler  was  not  too  far  out 
of  the  way,  he  directed  officers  Zuarri,  Waitt,  Mussel- 
man  and  Ivy  to  meet  at  12th  and  Yesler  immediately. 
(R.  p.  93).  The  officers  left  in  three  police  cars  (R. 
p.  97).  Officers  Zuarri  and  Waitt  arrived  around 
9:15  o'clock  and  found  Capt.  Morris  already  at  the 
designated  corner  waiting  for  them.  The  other  car 
arrived  a  few  minutes  later  (R.  p.  109,  possibly  five 
minutes  or  more  later,  R.  p.  118).  They  found  the 
street  door  of  the  designated  address  closed  but  not 
locked.  Capt.  Morris  directed  two  of  the  officers  to 
wait  outside  (R.  pp.  78-9)  and  two  of  the  officers  ac- 
companied Morris,  opened  the  outside  door  and  climbed 
the  stairs  leading  to  Apartment  B.  ''I  told  Waitt  and 
Musselman  to  come  with  me  and  the  others  to  stay 
outside.  I  told  them  that  until  we  found  out  what  it 
was  all  about,  so  we  didn't  look  like  a  bunch  of  police- 
men climbing  the  stairs."  (R.  p.  78).  They  came  to 
Apartment  B,  the  residence  of  the  defendant  (R.  p. 
186)  and  noticed  that  the  door  was  ajar  (R.  p.  95). 
They  called  out:  "I  didn't  want  to  get  shot"  according 
to  Capt.  Morris  (R.  p.  96).  They  entered  the  defend- 
ant's apartment  without  having  any  idea  that  narcotics 
would  be  discovered  in  the  room  (R.  p.  98),  and  under 
the  belief  that  "someone  was  in  bad  shape,  that  they 
were  sick  and  needed  police  help  or  assistance"  (R.  p. 
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77).  They  entered  the  apartment  and  saw  another 
inside  door  closed,  which  they  opened  and  discovered 
the  defendant  with  exhibit  1  beside  him  and  in  a 
groggy  but  cooperative  condition.  (R.  pp.  96,  97) .  The 
defendant  was  lying  on  his  bed.  (R.  p.  80).  They 
thereupon  placed  him  under  arrest,  handcuffed  him, 
took  him  out  in  the  other  room  (R.  p.  80)  and  pro- 
ceeded to  search  the  apartment.  They  found  exhibit 
2,  being  the  narcotics  mentioned  in  the  indictment 
(R.  p.  149).  The  search  lasted  approximately  20 
minutes  (R.  p.  82).  All  officers  participated  in  the 
search,  the  two  remaining  below  being  summoned  im- 
mediately after  the  arrest  (R.  p.  80). 

The  three  police  cars  were  arranged  as  illustrated 
in  defendant's  exhibit  A2  (R.  p.  100)  in  a  manner  to 
attract  little  attention  and  insure  easy  exit  from  the 
scene. 

The  officers  did  not  smell  opium  prior  to  entering 
the  apartment  (R.  p.  83). 

The  defendant  Ruis  Parker  was  a  resident  in  the 
particular  apartment  for  9  years  last  prior  to  the 
arrest. 

We  have  been  unable  to  find,  in  a  survey  of  the  re- 
ported decisions,  a  case  where  police  officers  have  acted 
with  less  evidence  to  justify  the  arrest  and  entry  of 
the  premises,  a  search  and  seizure,  as  in  the  case  at 
bar.  The  closest  case  on  the  facts  appears  to  be  United 
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states  rs.  Clark,  D.  C.  Mo.  1939,  29  F.  Sup.  139.  In 
that  case,  to  justify  the  arrest,  1,  the  agent  who  arrest- 
ed the  defendant  had  seen  her  enter  and  leave  a  grocery 
store  known  to  him  to  be  a  place  where  there  had  been 
traffic  in  narcotics;  2,  the  agent  knew  the  defendant 
was  an  addict;  3,  immediately  before  the  arrest,  the 
defendant's  companion,  an  informer,  known  by  the 
agents  to  be  reliable,  indicated  to  them  that  the  de- 
fendant had  narcotics.  Under  this  factual  situation, 
the  Court  said : 

*'It  seems  that  the  Fourth  Amendment  to  the 
Constitution  is  whittled  away  to  nothingness  if  it 
held  that  a  citizen  may  be  arrested  and  searched 
without  a  warrant  of  arrest  or  a  search  warrant 
if  only  it  is  shown  that  some  reliable  informer  has 
said  the  citizen  has  committed  or  is  committing  a 
felony,  without  any  showing  whatever,  and  there 
was  none  here,  that  the  informer's  information 
was  itself  more  than  mere  guesswork  and  specula- 
tion." 

"We  must  now  confess  that  we  now  draw  back 
a  little  when  we  hear  asserted  a  claim  of  constitu- 
tional right  in  a  criminal  case.  Almost  always  as 
it  is  in  this  instance,  it  is  advanced  to  shield  an 
individual  who  is  guilty  from  the  justice  of  the  law 
he  has  flouted.  The  only  satisfaction  we  can  derive 
from  maintaining  the  constitutional  rights  of  such 
a  person  arises  from  the  knowledge  that  the  obli- 
gation of  the  judicial  oath  requires  it  and  from  the 
certainty  that  only  so  may  the  protection  of  the 
Constitution  be  preserved  against  the  day  when 
innocent  men  will  need  it  as  a  defense  from  gov- 
ernmental tyranny." 

'^Motion  to  suppress  evidence  granted." 


In  Kroska  vs.  United  States,  CCA,  1931,  51  Fed. 
2d,  330,  the  defendant  was  arrested  by  Federal  agents 
who  observed  his  automobile  drive  into  his  yard.  They 
drove  in  behind  it  and  observed  the  doors  closed,  the 
motor  not  running,  no  one  in  it  and  the  rear  deck  open 
a  few  inches.  They  could  see  a  keg  in  the  rear  com- 
partment. The  agent  then  entered  the  grade  basement 
door  of  the  house,  found  the  defendant  and  placed  him 
under  arrest.  In  the  yard  before  entering,  they  noticed 
a  strong  smell  of  moonshine.  Neither  of  the  officers 
saw  defendant  until  Rhoades  arrested  him  in  the  house. 

'The  prohibition  officers  had  neither  a  search 
warrant  nor  a  warrant  for  the  arrest  of  defendant. 
It  is  quite  generally  held  that  where  a  defendant 
is  lawfully  placed  under  arrest,  then  as  an  incident 
to  such  arrest  he  may  be  searched,  as  many  also  the 
place  of  his  arrest.  Here,  however,  with  no  pre- 
vious knowledge  of  the  facts  or  circumstances 
warranting  even  a  suspicion  that  defendant  was 
guilty  of  violating  the  National  Prohibition  Act, 
or  that  his  automobile  had  been  illegally  transport- 
ing liquor,  the  officers  entered  his  private  prem- 
ises. One  of  them,  uninvited,  entered  his  home, 
and  finding  him  upstairs  arrested  him.  The  prem- 
ises entered  constitute  the  curtilage  of  defendant's 
home  ...  It  cannot  well  be  claimed  that  this  was  a 
lawful  arrest ;  in  fact,  it  was  flagrantly  lawless  so 
far  as  appears  from  the  record,  and  the  only  facts 
or  circumstances  known  by  the  officers  which 
might  lead  a  reasonably  discreet  and  prudent  man 
to  believe  that  liquor  was  illegally  possessed  in  the 
automobile  were  such  as  were  obtained  by  them 
by  reason  of  their  lawless  invasion  of  the  premises 
constituting  the  curtilage  of  defendant's  home.  In 
other  words,  they  were  wrongfully  upon  the  prem- 
ises of  defendant  and  were  wrongfully  searching 
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his  possessions  at  the  very  time  they  looked  into 
the  rear  deck  of  the  Oldsmobile  coupe  and  obtained 
the  information  upon  which  the  Government  seeks 
to  justify  the  search  and  seizure.  This  Court,  in 
Day  V.  United  States,  supra,  in  an  opinion  by 
Judge  Kenyon,  said : 

"  Trobable  or  reasonable  cause  is  a  belief  fairly 
arising  out  of  facts  and  circumstances  known  to 
the  officer  that  a  party  is  engaged  in  the  commis- 
sion of  a  crime.' 

'The  Supreme  Court,  in  Byars  v.  United  States, 
273,  S.  28,  47  S  Ct.  248,  71  L.  Ed.  520,  said: 

"  'Nor  is  it  material  that  the  search  was  success- 
ful in  revealing  evidence  of  a  violation  of  a  federal 
statute.  A  search  prosecuted  in  violation  of  the 
Constitution  is  not  made  lawful  by  what  it  brings 
to  light;  and  the  doctrine  has  never  been  recog- 
nized by  this  Court  nor  can  it  be  tolerated  under 
our  constitutional  system,  that  evidences  of  crime 
discovered  by  a  federal  officer  in  making  a  search 
without  lawful  warrant  may  be  used  against  the 
victim  of  the  unlawful  search  where  a  timely  chal- 
lange  has  been  interposed.' 

''In  Go  Bart  Impoj^ting  Co.  v.  United  States, 
228  U.  S.  344,  75  L.  Ed.  375,  in  an  opinion  by 
Mr.  Justice  Butler,  it  is  said: 

"  'The  first  clause  of  the  Fourth  Amendment 
declares :  "The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon 
probable  cause,  supported  by  Oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized." 
— Article  IV,  Amendments,  Constitution  of  the 
United  States.  It  is  general  and  forbids  every 
search  that  is  unreasonable;  it  protects  all,  those 
suspected  or  known  to  be  offenders  as  well  as  the 
innocent  and  unquestionably  extends  to  the  prem- 
ises where  the  search  was  made  and  the  papers 
taken.' " 


In  the  case  at  bar,  the  officers  saw  nothing,  had  no 
reason  to  beheve  that  narcotics  were  in  the  premises 
and  acted  only  on  the  tip  of  an  unknown  informer, 
speaking  over  the  telephone. 

The  facts  in  Hernandez  v.  Uyiitcd  States  CCA.  9th, 
1927,  are  stated  in  the  following  excerpt,  17  Fed.  2d, 
373: 

''Upon  the  writ  of  error  the  single  question  is 
presented  whether  the  evidence  obtained  upon  the 
search  of  the  person  of  the  defendant  should  have 
been  excluded,  timely  appHcation  having  been 
made  for  its  return.  The  defendant  was  arrested 
without  a  warrant.  Federal  narcotic  agents  were 
watching  a  house  at  which  it  was  believed  nar- 
cotics had  been  sold.  They  saw  the  defendant  com- 
ing from  the  rear  of  the  house,  accompanied  by  a 
women,  who  was  a  narcotic  peddler  and  saw  them 
proceeding  down  the  street  looking  around  in  dif- 
ferent directions  "in  a  rather  suspicious  way." 
They  arrested  both  the  defendant  and  the  woman. 
They  found  no  narcotics  on  the  woman,  but  in 
searching  the  defendant  they  found  morphine  in 
his  overcoat  pocket.  The  admissibility  of  evidence 
so  obtained  depends  upon  the  question  whether 
there  was  probable  cause  for  the  arrest.  The  gen- 
erally accepted  rule  is  thus  expressed  in  2  R.C.A. 
451 :  'Probable  cause  for  an  arrest  has  been  de- 
fined to  be  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  believing 
the  accused  to  be  guilty.'  The  officers  who  made  the 
arrest  knew  nothing  whatever  of  the  defendant 
or  his  prior  conduct.  The  fact  that  he  was  seen 
coming  from  a  suspected  house  in  company  with 
a  suspected  woman,  and  that  he  and  the  woman 
were  walking  down  the  street  looking  around  in 
what  the  officers  thought  was  a  suspicious  man- 
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ner,  whatever  that  may  have  meant,  constitutes 
all  of  the  evidence  of  probable  cause.  It  falls  far 
short,  we  think,  of  presenting  reasonable  grounds 
of  suspicious  supported  by  facts  which  would  war- 
rant a  cautious  man  in  believing  that  the  defend- 
ant had  committed  a  felony.  At  most,  the  circum- 
stances were  sufficient  to  create  only  a  suspicion 
and  suspicious  circumstances,  it  has  been  repeat- 
edly held,  do  not  constitute  probable  cause.  It  is 
true  that  the  defendant  was  arrested  in  the  com- 
mission of  a  felony,  as  was  subsequently  developed, 
but  the  officers  were  not  appraised  of  that  fact  by 
their  senses  or  otherwise,  and  they  had  no  reason- 
able gTound  to  believe  it.  Brown  v.  United  States 
C.C.C.  4  F.  2d,  246.  Judgment  reversed  and  cause 
remanded." 

In  the  case  at  bar  the  officers  acted  solely  on  an 
anonymous  telephone  call. 

In  Poldo  V.  United  States,  CCA.  9th,  1932,  55  Fed. 
2d,  866,  the  officers,  sometime  earlier,  saw  the  defend- 
ant carrying  what  appeared  to  be  a  metal  disc  with  a 
piece  of  tin  around  it  "such  as  is  used  in  making  the 
reeding  or  knurled  edge  on  counterfeit  silver  dollars." 
He  was  followed  to  a  garage  built  in  a  dwelling  house 
and  was  observed  to  enter  with  the  articles  mentioned. 
Two  weeks  later  on  an  affidavit  which  ommitted  the 
time  and  day  of  the  existence  of  the  grounds  for  the 
search  and  consequently  was  defective  for  that  reason, 
the  warrant  for  search  was  issued  and  the  garage  was 
searched.  Not  finding  anything  in  the  garage,  the 
search  continued  to  his  private  dwelling,  it  not  appear- 
ing that  any  doors  were  physically  broken,  a  plaster 
cast  was  found  and  the  defendant  arrested. 
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'^n  Stacey  v,  Emery,  97  C.S.  642,  645,  24  L.  Ed. 
1035,  the  Supreme  Court  thus  defined  probable 
cause:  'If  the  facts  and  circumstances  before  the 
officer  are  such  as  to  warrant  a  man  of  prudence 
and  caution  in  believing  that  the  offense  has  been 
committed,  it  is  sufficient.'  See  also  other  cases 
quoted  or  cited  in  Carroll  v.  United  States,  267 
U.  S.  161,  45  S.  Ct.  280,  69  L.  Ed.  543,  39  A.L.R. 
790." 

"And  as  pointed  out  in  Lawson,  et  alj  v.  United 
States,  Supra:  The  probable  cause  must  be  de- 
termined by  the  existence  of  facts  known  to  the 
officer  before,  not  after,  the  search.'' 

"Though  in  these  cases  seizures  without  search 
warrants,  and  not  arrests,  were  involved,  the  doc- 
trine is  identical.  In  Baumboy  v.  United  States, 
CCA.  24  F.  2d,  512,  however,  both  arrest  and 
seizures  were  considered  by  this  court.  Judge 
Dietrich  saying  Tor  defendant  in  error  it  is  urged 
that  the  seizure  may  be  justified  as  an  incident  of 
the  arrest,  but  the  arrest  was  to  say  the  least  no 
more  defensible  than  the  search.' 

"To  justify  the  search  of  a  man's  home  as  an 
incident  to  an  arrest  made  upon  a  cause  so  lacking 
in  probability  would,  we  believe,  result  in  at  least 
a  partial  nullification  of  the  Fourth  Amendment. 
Such  an  arrest  would  not  be  in  keeping  with  the 
letter  or  the  spirit  of  the  amendment  or  of  the 
Supreme  Couit  decisions  interpreting  it."  Judg- 
ment reversed. 

Where  prohibition  agents  forced  entrance  into  a 
building  in  which  they  believed,  principally  from  their 
sense  of  smell,  that  an  illicit  still  was  in  operation,  and 
arrested  those  who  were  operatng  the  place  on  the 
theory  that  a  crime  was  being  committed  in  the  of- 
ficers' presence,  the  Court,  in  United  States  v.  Hirsch, 
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1932,  D.  C.  57,  F.  2d,  555,  while  recognizing  the  rule 
that  a  search  may  be  made  as  an  incident  of  a  lawful 
arrest,  stated  that  the  cases  cited  in  support  of  that 
proposition  had  no  application  since,  in  this  instance 
the  forced  entry  into  the  building  constituted  a  search 
which  preceded  the  arrest,  and  that  to  come  within 
the  theory  of  the  cases  referred  to,  the  arrest  must 
precede  the  search.  It  was  held  that  the  evidence  did 
not  justify  the  officers'  conduct  in  this  instance.  See 
Annotation  82  A.L.R.  782. 

Two  recent  decisions  of  the  Supreme  Court  bear 
study  in  connection  with  the  case  at  bar.  The  first  is 
Harris  v.  United  States,  1947,  67  S.  Ct.  1098.  In  this 
case  officers,  under  authority  of  a  warrant  charging 
violation  of  a  mail  fraud  statute  and  a  warrant 
charging  transportation  of  a  forged  check  in  violation 
of  the  Stolen  Property  Act,  arrested  defendant  in  the 
living  room  of  his  four  room  apartment  and  while 
making  incidental  search,  discovered  forged  draft 
cards  in  a  bureau  drawer.  In  a  prosecution  for  viola- 
tion of  Selective  Service  Act  by  concealing  and  alter- 
ing draft  cards,  the  majority  of  the  court  held  that  the 
record  sustained  findings  that  the  officers  conducted 
search  in  good  faith  for  the  purpose  of  discovering 
stolen  checks,  and  that  evidence  of  a  separate  crime 
could  be  used. 

Even  in  such  a  case  where  the  officers  had  entered 
the  premises  and  were  making  a  valid  search  thereof 
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pursuant  to  a  valid  arrest  following  a  valid  warrant 
for  arrest,  it  is  significant  that  four  members  of  the 
Supreme  Court  dissented  in  a  most  analytical  and  com- 
prehensive analysis  of  the  law  relating  to  unlawful 
searches.  Their  comment  here  is  significant  inasmuch 
as  later  in  1947  a  case  directly  in  point  was  decided  in 
which  the  dissenting  judges  wrote  the  majority 
opinion — Anne  Johnson  vs.  United  States,  333  U.  S. 
10-17,  an  appeal  through  this  Circuit  Court  from  the 
District  Court  of  the  forum  of  the  case  at  bar. 

Judge  Frankfurter,  in  dissent  in  the  Harris  case, 
after  considering  the  history  of  the  statute  and  observ- 
ing that  "historically  we  are  dealing  with  a  provision 
of  the  Constitution  which  sought  to  guard  against  an 
abuse  that  more  than  any  one  single  factor  gave  rise 
to  American  Independence." 

'The  plain  import  of  this  is  that  searches  are  'un- 
reasonable' unless  authorized  by  a  warrant  and  a  war- 
rant hedged  about  by  adequate  safeguards.  'Unreason- 
able' is  not  to  be  determined  with  reference  to  a  par- 
ticular search  and  seizure  considered  in  isolation.  The 
'reason'  by  which  search  and  seizure  is  to  be  tested  is 
the  'reason'  that  was  written  out  of  historic  experience 
into  the  Fourth  Amendment.  This  means  that,  with 
minor  and  severely  confined  exceptions,  inferentially 
a  part  of  the  Amendment,  every  search  and  seizure  is 
unreasonable  when  made  without  a  magistrate's  au- 
thority expressed  through  a  validly  issued  warrant." 
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'^Much  is  made  of  the  faet  that  the  entry  into  the 
house  ivas  laivful.  But  wc  are  not  confined  to  issues  of 
trespass.  The  protection  of  the  Fourth  Amendment  ex- 
tends to  improper  searches  and  seizures,  quite  apart 
from  the  legality  of  an  entryy 

Justice  Murphy  criticized  the  case  as  restoring  the 
general  search  warrant,  lacking  all  constitutional  safe- 
guards, and  offered  a  scholarly  summary  of  the  court's 
decisions  strictly  limiting  the  authority  of  officers  to 
search  incidental  to  a  valid  arrest. 

Justice  Jackson,  following  the  dissents,  observed : 

'The  amendment,  having  thus  roughly  indi- 
cated the  immunity  of  the  citizen  which  must  not 
be  violated,  goes  on  to  recite  how  officers  may  be 
authorized,  consistent  with  the  right  so  declared, 
to  make  searches."  ....  ''and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported  by  oath 
or  affirmation  and  particularly  describing  the 
place  to  be  searched  and  the  persons  or  things  to  be 
seized."  Here  endeth  the  command  of  the  fore- 
fathers, apparently  because  they  believed  that  by 
thus  controlling  search  warrants  they  had  con- 
trolled searches.  The  forefathers,  however,  were 
guilty  of  a  serious  oversight  if  they  left  open  an- 
other way  by  which  searches  legally  may  be  made 
without  a  search  warrant  and  with  none  of  the 
safeguards  that  would  surround  the  issuance  of 
one." 

"In  view  of  the  long  histoiy  of  abuse  of  search 
and  seizure  which  led  to  the  Fourth  Amendment, 
I  do  not  think  it  was  intended  to  leave  open  an  easy 
way  to  circumvent  the  protection  it  extended  to 
the  privacy  of  the  individual  life.  In  view  of  the 
readiness  of  zealots  to  ride  roughshod  over  claims 
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of  privacy  for  any  ends  that  impress  them  as  soci- 
ally desirable,  we  should  not  make  inroads  on  the 
rights  protected  by  this  Amendment.  The  fair  im- 
plication of  the  Constitution  is  that  no  search  of 
premises,  as  such,  is  reasonable  except  the  cause 
for  it  be  approved  and  the  limits  of  it  fixed  and  the 
scope  of  it  particularly  defined  by  a  disinterested 
magistrate.  If  these  conditions  are  necessary 
limitations  on  a  court's  power  expressly  to  author- 
ize a  search,  it  would  not  seem  that  they  should 
be  entirely  dispensed  with  because  a  magistrate 
has  issued  a  warrant  which  contains  no  express 
authorization  to  search  at  all. 

"Of  course,  this,  like  each  of  our  constitutional 
guarantees,  often  may  afford  a  shelter  for  crim- 
inals. But  the  forefathers  thought  this  was  not  too 
great  a  price  to  pay  for  that  decent  privacy  of 
home,  papers,  and  effects  which  is  indispensable 
to  individual  dignity  and  self  respect.  They  may 
have  overvalued  privacy,  but  I  am  not  disposed  to 
set  their  command  at  naught." 

The  above  comments,  as  observed,  are  significant 
inasmuch  as  the  dissent  judges  the  same  year  wrote 
the  majority  opinion  on  the  Anne  Johnson  case.  There 
the  arrest  was  made  in  a  hotel  room  in  Seattle  by 
officers  acting  on  a  tip  from  a  confidential  informer, 
known  to  them,  who  was  also  a  known  narcotic  user. 
The  informer  was  taken  to  the  hotel  to  interview  the 
manager,  and  he  returned  saying  he  could  smell  burn- 
ing opium,  and  between  8:30  and  9:00  o'clock  re- 
turned to  the  hotel  with  agents  who  smelled  the  opium. 

"The  government,  in  effect,  concedes  that  the 
arresting  officer  did  not  have  probable  cause  to 
arrest  petitioner  until  he  had  entered  her  room 
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and  found  her  to  be  the  sole  occupant.  It  points  out 
specifically,  referring  to  the  time  just  before 
entry,  'Tor  at  that  time  the  agents  did  not  know 
whether  there  was  one  or  several  persons  in  the 
room.  It  was  reasonable  to  believe  that  the  room 
might  have  been  an  opium  smoking  den'  and  it 
says  .  . .  ''that  when  the  agents  were  admitted  into 
the  room  and  found  only  the  petitioner  present 
they  had  a  reasonable  basis  for  believing  that  she 
had  been  smoking  opium  and  thus  illicitly  pos- 
sessed the  narcotics.  Thus  the  government  quite 
properly  takes  the  right  to  arrest,  not  on  the  in- 
former's tip  and  the  smell  the  officers  recognized 
before  entry,  but  on  the  knowledge  that  she  was 
alone  in  the  room,  gained  only  after  and  wholly 
by  reason  of  their  entry  of  her  home.  It  was  there- 
fore their  observations  inside  of  her  quarters, 
after  they  had  obtained  admission,  under  color  of 
their  police  authority,  on  ivhich  they  made  the  ar- 
rest:' 

^^Thus  the  government  is  obliged  to  justify  the 
arrest  by  the  search  and  at  the  same  time  to  justify 
the  search  by  the  arrest.  This  will  not  do.  An 
officer  gaining  access  to  private  living  quarters 
under  color  of  his  office  and  of  the  law  which  he 
personifies,  must  then  have  some  valid  basis  in 
law  for  the  intrusion.  Any  other  rule  would  under- 
mine "the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects"  and  would 
obliterate  one  of  the  most  fundamental  distinctions 
between  our  form  of  government  where  officers 
are  under  the  law  and  the  police-state  where  they 
are  the  law." 

Reversed. 
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CONCLUSION 

The  foregoing  discussion  is  based  on  the  testimony 
of  the  prosecution  witnesses,  mainly  the  testimony 
of  the  arresting  officers.  It  can  again  be  observed  that 
on  a  review  of  the  reported  cases  it  appears  that  no 
thinner  justification  for  an  arrest,  an  entry  into  a 
private  dwelhng,  a  search  and  a  seizure  without  war- 
rant, has  ever  been  submitted  to  a  Court  of  record. 
A  review  of  the  evidence  in  its  entirety  makes  the  story 
of  the  police  officers  incredible  and  takes  the  substance 
from  the  thin  thread  of  reasonableness  that  has  been 
submitted. 

The  uncorroborated  testimony  of  one  police  officer 
— Capt.  Morris,  that  an  unknow^n  voice  states  that  a 
theretofore  unknown  man  is  in  need  of  police  help — 
not  the  help  of  a  doctor  or  an  ambulance  and  none  is 
called  (R.  p.  92),  but  the  help  of  the  police  department, 
felony  detail.  Capt.  Morris  does  not  call  a  local  prowler 
car  or  refer  the  matter  to  the  policeman  on  the  beat; 
this,  according  to  him  is  something  that  demands  the 
attention  of  headquarters. 

Then,  by  sheer  coincidence  and  happenstance,  an 
entire  felony  squad  of  five  officers  are  ready  to  go  out 
on  another  call  and  it  just  happens  that  12th  and 
Yesler  is  en  route.  Three  cars  were  used — not  at  all 
for  the  reason  that  one  or  two  of  the  cars  might  run 
into  trouble  at  the  address  because  no  one  has  any 
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reason  to  expect  trouble  or  to  think  other  than  a  man 
is  in  need  of  humanitarian  assistance. 

Capt.  Morris  arrives  first — in  his  mind  is  only  that 
a  man  is  dying,  possibly  poisoned,  'in  a  bad  way." 
Does  he  run  up  to  the  apartment?  No,  he  waits  for  the 
next  car  and  when  it  arrives  the  three  officers  wait 
five  or  more  minutes  for  the  third  car  with  the  other 
officers.  Without  any  premeditation  or  design,  the 
cars  are  brought  in  in  a  manner  to  attract  the  least 
attention  and  to  insure  a  quick  retreat — only  out  of 
habit  in  police  work. 

Every  disinterested  witness  and  the  defendant  tes- 
tified that  the  street  door  to  the  building  was  always 
locked:  An  attorney  who  owned  the  fee  title  to  the 
property  (R.  p.  152),  the  owner-manager  (R.  p.  179), 
another  tenant  (R.  p.  174),  and  the  defendant  (R.  p. 
186) .  But  by  bald  chance  at  the  time  Capt.  Morris  and 
his  men  tried  the  door  it  was  closed  but  not  locked  and 
they  entered  leaving  two  officers  outside  even  though 
it  appears  that  it  was  raining.  The  door  to  defendant's 
apartment  is  ajar — an  invitation  for  the  officers  to 
enter.  At  this  time  Capt.  Morris  feels  the  length  to 
which  this  happy  chain  of  events  has  stretched  and 
he  becomes  somewhat  apprehensive.  He  does  not  think 
that  he  is  going  to  make  an  arrest  and  search  the 
premises  and  seize  contraband  property — he  is  think- 
ing only  of  the  man  in  distress,  but  he  nevertheless 
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calls  out.  He  says  he  does  this  because  he  does  not  want 
to  get  shot  at.  Why  should  anyone  shoot  at  a  man  on 
an  errand  of  mercy?  Behind  a  closed  door  he  discovers 
the  defendant,  groggy,  but  cooperative  and  the  de- 
fendant points  to  exhibit  1  and  says  ''there  it  is." 
They  handcuff  him  for  some  reason,  and  search  and 
find  exhibit  2. 

In  truth,  regardless  of  their  testimony  as  to  their 
intention  and  the  working  of  their  minds,  the  police 
officers  in  this  case  followed  typical  raid  procedures. 
Their  actions  bely  their  claimed  intentions. 

We  respectfully  submit  that  the  above  testimony  of 
the  police  officers  as  to  their  state  of  mind  in  making 
the  entry,  arrest,  search  and  seizure  is  meant  for  gulli- 
ble minds — that  it  is  bej^ond  reasonable  belief. 

At  best,  given  full  credence,  the  testimony  falls  far 
short  of  tests  of  reasonableness  established  by  the  de- 
cisions of  all  United  States  Courts — in  determining 
whether  an  arrest,  search  and  seizure  is  reasonable 
under  the  terms  of  the  Fourth  Amendment  to  the  Fed- 
eral Constitution.  On  analysis,  the  testimony  appears 
to  be  a  mere  sham. 

In  closing,  let  us  obsei*ve  this:  If  an  entry  into  a 
private  residence,  an  arrest,  a  search  and  a  seizure  can 
be  justified  by  the  uncorroberated  testimony  of  an  ar- 
resting officer  of  a  telephone  call  from  an  unknown 

20 


informer — if  that  amount  to  reasonableness,  the  guar- 
antees of  the  Fourth  Amendment  against  unreasonable 
searches  and  seizures  is  without  meaning.  We  respect- 
fully petition  that  the  judgment  of  the  District  Court 
be  reversed. 

Allan  Pomeroy 

Ernest  R.  Cluck 

Attorneys  for  Defendant 

304  Spring  Street,  Seattle 
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BRIEF  OF  APPELLEE 


JURISDICTION 

The  appellant  was  indicted  in  the  Northern  Di- 
vision of  the  Western  District  of  Washington,  for 
violating  Section  174,  Title  21,  U.S.C.;  entered  a 
plea  of  not  guilty;  was  tried  before  the  Honorable 
John  C.  Bowen,  sitting  without  a  jury;  convicted  and 
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sentenced  to  serve  ten  months  in  custody.  From  this 
conviction  the  appellant  appealed.  The  appellant  is 
presently  at  liberty  on  bond. 

The  indictment  is  set  out  on  page  2  of  the  Tran- 
script of  Record.  The  statutes  authorizing  review  by 
this  Court  are  set  out  on  page  4  of  appellant's  brief. 

STATEMENT   OF   THE   CASE 

The  indictment  charges  the  appellant  v^ith  re- 
ceiving and  concealing  opium  and  yen  shee  knowing 
the  same  to  have  been  imported  contrary  to  law. 
Prior  to  the  trial  the  appellant  moved  to  suppress 
the  evidence  claiming  that  the  narcotics  which  the 
Government  intended  to  use  as  exhibits  were  seized 
as  the  result  of  an  unlawful  search.  This  motion 
was  heard  upon  affidavits  submitted  by  both  sides. 
Upon  considering  the  evidence  thus  adduced,  the  trial 
Judge  denied  the  motion  to  suppress.  The  trial  Judge 
made  the  following  finding  in  the  order  denying  the 
motion  to  suppress: 

«  *  *  *  ^j^g  Court  finds  from  the  evidence  that 
the  police  officers  who  seized  the  narcotics  from 
the  home  of  the  defendant  Ruis  Parker  were  act- 
ing upon  an  emergency  and  had  no  knowledge 
or  suspicion  of  any  violation  of  the  Federal  Nar- 
cotic Laws  nor  any  reason  for  securing  a  search 
warrant  until  the  narcotics  were  discovered  in 
the  defendant's  possession  during  the  course  of 


the  police  officers'  investigation  of  an  emergency: 
*  *  *"  (T.R.  26,  27). 

The  evidence  adduced  at  the  trial  and  the  evi- 
dence adduced  by  affidavits  on  behalf  of  the  Gov- 
ernment in  resisting  appellant's  motion  to  suppress 
revealed  the  following  facts: 

Captain  Morris  was  the  Supervising  Captain  of 
the  night  shift  and  the  Captain  of  the  Felony  Squad 
of  the  Seattle  Police  Department.  His  squad  con- 
sisted of  four  other  members,  Officers  Zuarri,  Waitt, 
Musselman  and  Ivy.  On  the  night  of  November  24, 
1948,  Captain  Morris  and  his  squad  were  preparing 
to  depart  from  the  police  station  to  work  on  a  case. 
At  approximately  9:30  Captain  Morris  received  a 
telephone  call  from  an  unknown  party.  The  caller 
did  not  identify  himself,  but  told  Captain  Morris  that 
there  was  a  man  in  Apartment  B  at  12191/2  Yesler 
who  was  poisoned  and  in  bad  shape,  and  somebody 
had  better  get  up  there  in  a  hurry.  (T.R.  75).  Since 
the  address  given  over  the  telephone  was  in  the  gen- 
eral direction  of  the  destination  of  Captain  Morris' 
squad  on  the  case  they  were  about  to  work  on,  Captain 
Morris  decided  to  stop  at  this  address  to  determine 
what  the  trouble  was.  Captain  Morris  told  the  mem- 
bers of  his  squad  to  meet  him  at  12th  and  Yesler. 
Captain  Morris  proceeded  to  this  address  in  his  car, 


and  the  other  members  of  this  squad  proceeded  to 
12th  and  Yesler  in  two  separate  cars.  When  the 
squad  assembled  in  front  of  a  two-story  apartment 
house  located  at  12191^  Yesler  Way,  Captain  Morris 
directed  two  of  his  squad  to  remain  on  the  street 
and  took  the  other  two  men  with  him.  The  three 
officers  then  walked  into  the  apartment  building.  The 
ground  floor  entrance  door  was  closed  but  not  locked. 
The  officers  saw  no  one  in  the  hall,  although  the  voice 
on  the  telephone  had  advised  Captain  Morris  that  he 
would  meet  the  officers  at  the  apartment.  The  of- 
ficers climbed  the  stairs  to  the  second  floor  where 
they  found  the  door  leading  to  Apartment  B  open 
approximately  one  foot.  Captain  Morris  called  out, 
"Is  anyone  home?"  several  times  while  pushing  the 
door  open  and  walking  into  the  apartment.  No  re- 
sponse was  heard  from  within  the  apartment.  The 
three  officers  walked  into  the  living  room  and  then 
into  the  dining  room  of  the  apartment.  Captain  Mor- 
ris opened  a  door  leading  off  from  the  dining  room, 
calling  out,  "Is  anyone  home?"  Upon  opening  the 
door  Captain  Morris  found  himself  in  a  bedroom 
where  the  appellant  was  lying  upon  the  bed  with  his 
eyes  shut.  The  appellant  opened  his  eyes  as  Captain 
Morris  walked  in.  Captain  Morris  asked,  "What 
seems  to  be  the  trouble?" 
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The  appellant  stated,  ''There  it  is."  Captain 
Morris  said,  "There  what  is?"  The  appellant  said 
again,  "There  it  is."  Captain  Morris  again  asked 
"There  what  is?"  Upon  looking  down  towards  the 
foot  of  the  bed  Captain  Morris  then  saw  an  opium 
smoking  layout  and  a  bottle  of  opium  (T.R.  80,  84). 

The  appellant  was  then  arrested.  The  appellant 
was  in  a  groggy  condition  at  that  time  (T.R.  84). 
Captain  Morris  summoned  his  other  two  officers  and 
a  search  was  made  of  the  premises. 

Two  days  later  Captain  Morris  called  the  Fed- 
eral Bureau  of  Narcotics  and  turned  the  case  over  to 
that  agency  (T.R.  10).  The  appellant's  motion  to 
suppress  the  evidence  was  renewed  at  the  beginning 
of  the  trial. 

At  the  conclusion  of  all  the  evidence  and  after 
counsel  for  both  sides  had  argued,  the  Court  rendered 
an  oral  decision  (T.R.  195-199). 

The  foregoing  narrative  of  the  facts  of  this  case 
are  in  accord  with  the  findings  of  the  trial  judge  as 
set  out  in  the  oral  decision  wherein  the  renewed  mo- 
tion to  suppress  the  evidence  was  again  denied. 

QUESTION    RAISED 

When  state  police  officers  in  the  course  of  their 


normal  duties,  responding  to  an  anonymous  telephone 
call  indicating  a  man  has  been  poisoned  and  needs 
help,  enter  an  apartment  through  an  open  door  and 
therein  find  contraband  narcotics  in  plain  sight  and 
seize  the  same,  have  the  constitutional  rights  of  the 
owners  been  violated? 

SPECIFICATIONS   OF   ERROR 

The  specifications  of  error  upon  which  the  ap- 
pellant relies  are  set  out  on  page  3  of  the  appellant's 
brief.  The  first  two  specifications  of  error  are  di- 
rected to  the  Court's  overruling  of  the  defendant's 
motion  to  suppress  the  evidence  both  before  and  dur- 
ing the  trial.  In  the  third  specification  of  error  the 
appellant  claims  the  Court  erred  in  overruling  his  mo- 
tion for  a  new  trial. 

ARGUMENT  ON  SPECIFICATIONS  OF 

ERROR   No.  1    and   2 

SUMMARY 

The  police  officers  were  responding  to  a  grave 
emergency.  It  had  been  reported  to  them  that  a  man 
was  dying.  They  entered  the  Appellant's  apartment 
through  an  open  door  calling  out  "Is  anyone  home?" 
The  police  officers  had  no  suspicion  that  they  would 
find  a  violation  of  the  Federal  Narcotic  Laws.  The 
discovery  and  seizure  of  the  contraband  was  purely 


by  accident  because  of  its  being  in  plain  sight  of  the 
officers.  Two  days  later  the  case  was  turned  over  to 
the  Federal  authorities  on  a  silver  platter.  The  search 
was  not  made  by  Federal  officers. 

ARGUMENT 

The  appellant  in  his  brief  argues  under  Specifi- 
cations of  Error  1  and  2  that  the  search  and  seizure 
made  by  the  Seattle  Police  under  supervision  of  Cap- 
tain Morris  was  unreasonable.  In  support  of  the 
Appellant's  argument  several  cases  are  cited  where 
Federal  agents,  or  local  police  cooperating  with  Fed- 
eral agents,  have  made  an  illegal  search  and  seizure 
based  upon  bits  of  information  which  led  the  officers 
to  believe  that  a  crime  had  been  committed.  In  each 
of  the  cases  cited  by  the  Appellant  the  officers  en- 
tered the  premises  for  the  purpose  of  making  a  search. 

In  the  case  at  hand  the  Seattle  Police  officers 
entered  the  Appellant's  apartment  on  a  mission  of 
mercy  in  answer  to  what  amounts  to  a  call  for  help, 
a  grave  emergency.  The  police  officers  had  no  idea 
any  Federal  crime  was  being  committed  within  the 
premises  at  the  time  they  entered.  The  police  of- 
ficers entered  an  open  door  calling  out  many  times 
"Is  anyone  home?''  The  Appellant  calls  this  a  raid. 
After  the  police  officers  discovered   the   Appellant, 
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in  what  is  described  in  the  evidence  as  being  in  a 
groggy  condition,  the  contraband  narcotics  were  dis- 
covered, not  by  search,  but  by  virtue  of  the  fact  that 
the  opium  layout  and  some  of  the  opium  was  lying 
in  plain  sight  by  the  Appellant  on  the  bed.  There- 
after the  Appellant  was  arrested  and  an  additional 
search  was  made.  Two  days  later  the  City  police 
officers  virtually  turned  the  case  over  to  the  Federal 
officers  on  a  silver  platter.  There  is  not  one  word 
of  evidence  to  indicate  that  the  Federal  officers  had 
any  knowledge  of  the  Appellant  or  his  unlawful  ac- 
tivities prior  to  this  time. 

The  Appellee  contends  that  the  search  and  seiz- 
ure were  not  made  by  Federal  officers,  therefore 
the  provisions  of  the  Constitution  are  not  applicable. 

As  the  Supreme  Court  of  the  United  States 
stated  in  Lustig  v.  United  States,  338  U.S.,  74,  78-79, 
'*It  is  not  a  search  by  a  Federal  official  if  evidence 
secured  by  State  authorities  is  turned  over  to  the  Fed- 
eral authorities  on  a  silver  platter."  The  evidence 
clearly  shows,  and  the  trial  judge  so  found,  that  this 
is  exactly  what  happened  in  the  case  at  hand.  (T.R. 
195-199). 

The  Appellant  seeks  support  in  the  case  of  Unit- 
ed States  V.  Clark,  D.C.  Mo.  1939,  25  Fed.  Supp.  139. 
In  that  case  the  officers  were  specifically  looking  for 
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narcotics.     In  the  case  at  hand  no  such  facts  exist, 
therefore  the  Clark  case  is  of  no  help. 

The  Appellant  cites  Kroska  v.  United  States,  51 
Fed.  (2d)  330.  In  that  case  the  officers  saw  a  keg  in 
the  rear  compartment  of  the  defendant's  car  which 
was  in  the  garage,  the  officers  further  noticing  a 
strong  smell  of  moonshine.  There,  again,  the  officers 
were  looking  for  contraband.  No  such  facts  exist  in 
the  case  at  hand.  Therefore,  the  Kroska  case  is  of  no 
support  to  the  Appellant. 

The  Appellant  cites  Hernandez  v.  United  States, 
17  Fed.  (2d)  373.  In  that  case  the  Federal  Narcotic 
Agents  were  watching  a  house  in  which  it  was  be- 
lieved narcotics  had  been  sold.  There,  again,  the 
officers  were  specifically  looking  for  contraband, 
which  fact  distinguishes  the  Hernandez  case  from  the 
case  at  hand. 

The  Appellant  cites  Poldo  v.  United  States,  55 
Fed.  (2d)  866.  In  that  case  the  officers  saw  the  de- 
fendant carry  a  metal  disc,  such  as  is  used  in  making 
the  reeding  or  knurled  edge  on  counterfeit  silver  dol- 
lars. Here,  again,  the  officers  were  specifically  look- 
ing for  a  Federal  law  violation,  which  fact  distin- 
guishes the  Poldo  case  from  the  one  at  hand. 

The  Appellant  cites  United  States  v.  Hirsch,  57 
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Fed.  (2d)  555.  In  that  case  the  officers  entered  a 
building  in  which  they  believed,  principally  from 
their  sense  of  smell,  that  an  illicit  still  was  in  opera- 
tion therein.  Here,  again,  the  officers  were  specifi- 
cally looking  for  contraband. 

The  Appellant  cites  the  case  of  Johnson  v.  Unit- 
ed States,  333  U.S.,  10.  In  that  case  the  officers  had 
previous  information  through  an  informer  that  the 
defendant  was  smoking  opium  in  her  hotel  room.  The 
officers  entered  the  defendant's  premises  for  the  spe- 
cific purpose  of  enforcing  the  Federal  Narcotic  Laws. 
This  fact  distinguishes  the  Johnson  case  from  the  case 
at  hand. 

It  is  submitted  that  the  Appellant  has  not  cited 
one  case  where  a  search  and  seizure  has  been  held 
illegal  where  the  State  officers,  in  the  course  of 
their  normal  duties,  have  unintentionally  discovered 
the  contraband. 

The  Appellant  further  argues  that  the  narra- 
tive of  events  as  related  by  the  Seattle  Police  officers 
is  incredible  and  not  worthy  of  belief.  The  trial  judge 
had  an  opportunity  not  only  to  hear  the  witnesses 
but  to  observe  their  manner  and  demeanor  upon  the 
witness  stand.  The  trial  judge  in  his  oral  decision 
at  the  conclusion  of  all  the  evidence  found  that  the 
narrative  as  told  by  the  police  officers  was  true.  Thus, 
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the  Appellant,  in  his  argument,  in  reality,  is  asking 
this  court  to  substitute  its  judgment  as  to  the  credi- 
bility to  be  given  the  witnesses  and  to  reverse  the 
Findings  of  Fact  made  by  the  trial  judge.  This  is 
not  a  cese  where  it  is  claimed  that  there  is  not  suffi- 
cient evidence  to  support  the  Findings  of  Fact  made 
by  a  trial  judge.  The  Findings  of  Fact  made  by  the 
trial  judge  are  exactly  in  accord  with  the  testimony 
of  the  Seattle  Police  Officers,  of  which  there  is  an 
abundance. 

If  the  Appellant's  apparent  theory  of  this  case 
were  followed,  police  officers  would  be  prohibited 
from  entering  private  dwellings  where  there  was  an 
indication  that  someone  therein  was  dying  and  need- 
ed help.  Activities  and  duties  such  as  these  are  law- 
ful, and  it  is  to  be  expected  that  police  officers  will 
diligently  perform  them. 

In  McDonald  v.  United  States,  335  U.S.  451,  the 
opinion  uses  the  following  language: 

"This  is  not  a  case  where  the  officers,  passing  by 

on  the  street,  hear  a  shot  and  a  cry  for  help 

and  demand  entrance  in  the  name  of  the  law. 
*   *   *   * 

"Where  as  here,  officers  are  not  responding  to 
an  emergency,  there  must  be  compelling  reasons 
to  justify  the  absence  of  a  search  warrant.  *  *  * 
"Absent*  some  grave  emergency,  the  Fourth 
Amendment  has  interposed  a  magistrate  between 
the  citizen  and  the  police." 
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Under  the  Appellant's  theory  of  this  case,  the 
police  officers,  upon  finding  the  Appellant  in  a  groggy 
physical  condition  with  a  hot  opium  pipe  beside  him, 
should  have  turned  around  and  walked  out  to  go  find 
a  Commissioner  and  obtain  a  search  warrant.  The 
fallacies  of  such  reasoning  are  obvious.  If  such  had 
been  the  intention  of  the  framers  of  the  Constitution, 
it  would  have  been  a  simple  matter  for  them  to  have 
stated  that  no  search  and  seizure  would  be  lawful 
unless  performed  in  accordance  with  a  search  war- 
rant. However,  the  framers  of  the  Constitution 
sought  only  to  protect  the  citizenry  against  unrea- 
sonable searches  and  seizures. 

The  case  of  Symons  v.  United  States,  decided  De- 
cember 14,  1949,  by  the  Court  of  Appeals  for  the 
Ninth  Circuit,  is  relied  upon  by  the  Appellee.  In 
that  case  the  Court  sustained  the  decision  of  the  trial 
judge  in  overruling  a  motion  to  support  the  evidence. 
In  that  case  the  State  Officers  were  following  the 
trail  of  some  marihuana.  Upon  demanding  entrance 
to  the  defendant's  home,  the  defendant  refused  to 
allow  them  to  enter.  One  of  the  officers  threw  a 
flower  pot  through  the  window,  by  which  means  he 
and  other  officers  entered  the  house.  The  ensuing 
search  produced  a  large  quantity  of  marihuana. 
Within  approximately  an  hour  the  State  Officers  de- 
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cided  to  turn  the  case  over  to  the  Federal  agents. 
The  following  is  quoted  from  the  decision: 

''Appellant  contends  that  the  local  police  were 
acting  as  "agents"  for  the  Federal  Government 
but  the  evidence  wholly  fails  to  support  this  al- 
legation and  the  court  so  found.  These  state  of- 
ficers were  fully  aware  that  possession  of  mari- 
huana constitutes  an  offense  against  the  laws  of 
the  State  of  California  amounting  to  a  felony. 
For  us  to  say  that  under  the  circumstances  here 
shown  the  federal  officers  had  no  lawful  right 
to  accept  this  marihuana  from  the  state  officers 
and  that  by  accepting  it  they  somehow  violated 
the  'constitutional  rights'  of  a  willful  law  vio- 
lator, would  delight  those  who  profess  to  see 
nothing  but  evil  and  sinister  design  in  efforts  of 
law  enforcing  agencies  to  protect  organized  so- 
ciety against  the  criminal  activities  of  men  en- 
gaged in  a  vicious  and  degrading  traffic.  As 
respects  this  phase  of  the  case  the  record  pro- 
vides no  indication  or  evidence  whatever  that  the 
local  police  had  decided  (to  employ  their  vernacu- 
lar) to  'take  it  federal'  until  after  the  arrest 
was  made  by  them,  and  after  the  completion  of 
their  search  and  seizure  and  careful  marking  of 
the  seized  marihuana,  for  identification." 

The  case  at  hand  is  even  stronger  in  favor  of 
the  Government  than  the  Symons  case.  In  the  case  at 
hand  the  officers  entered  the  premises  through  an 
open  door  on  an  emergency,  a  mission  of  mercy,  with 
no  thought  or  suspicion  that  they  might  discover  a 
violation  of  Federal  laws  therein.  The  trial  judge 
committed  no  errors  in  overruling  the  Appellant's 
motions  to  suppress. 
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ARGUMENT    ON    SPECIFICATION    OF 
ERROR    3 

SUMMARY 

Refusal  of  the  District  Court  to  grant  a  new  trial 
is  not  assignable  as  error  on  appeal. 

ARGUMENT 

The  Appellant's  third  specification  of  error  is, 
"The  District  Court  erred  in  overruling  the  defend- 
ant's motion  timely  made  for  a  new  trial."  It  has 
been  well  settled  in  this  court  as  well  as  in  the  United 
States  Supreme  Court  that  such  an  error  is  not  proper 
grounds  for  an  appeal. 

In  Wheeler  v.  United  States,  159  U.S.  523,  40 
L.Ed.  244,  the  opinion  states: 

"Another  contention  is  that  the  Court  erred  in 
overruling  the  motion  for  a  new  trial,  but  such 
action,  as  has  been  repeatedly  held,  is  not  assign- 
able as  error.  Moore  v.  United  States,  150  U.S. 
57;  Holder  v.  United  States,  150  U.S.  91;  Blitz 
V.  United  States,  153  U.S.  308." 

For  other  cases  with  like  holding,  see  Klune  v. 
United  States,  159  U.S.  590,  40  L.Ed.  269,  and  hue- 
ders  V.  United  States,  210  Fed.  419  (9  Cir.). 
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CONCLUSION 

The  City  police  officers  acting  entirely  upon  their 
own  in  the  performance  of  their  normal  functions  in 
response  to  an  emergency  call,  having  unintentionally 
discovered  the  contraband  narcotics,  and  two  days 
later  having  turned  the  evidence  over  to  the  Federal 
agents,  who  prior  to  that  time  had  no  knowledge  of 
the  case,  did,  in  fact,  hand  the  case  to  the  Federal 
authorities  upon  a  silver  platter,  and  any  search  and 
seizure  made  by  the  City  police  officers  was  not  made 
by  Federal  officials. 

Respectfully  submitted, 

J.  CHARLES  DENNIS 

United  States  Attorney 

VAUGHN  E.  EVANS 

Assistant  United  States  Attorney 

JOHN  F.  DORE 

Assistant  United  States  Attorney 


